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* PRIVY COUNCIL. 


Present: Lord Blanesburgh, Lord Macmillan, and Sir 
George Lowndes. 


PARSOTIM THAKUR AND OTHERS 
Y. 
LAL MOHAR THAKUR AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JODICATURE AT PATNA, ] 


Civi? Procedure Code (Act V of 1908), sec. 107 ; Order 13, Rules 1 and 2 ; Order 
41, Rules 27, 29—Discretion of appellate Court in admitting additional evl- 
` dence, when to be exercised — Necessity for recording reasons Production 
of documentary evidence at first hearing of suti—Transfer of Property Act 

(IV of 1882 ), sec, 72-—Morigagee adding te his security: monay expended by 

him in supporting mortgagor's tttle—-Weight attaching to trial Judge's con- 

clusion om credibility of witnesses. 

The provisions of section 107 and Order 41, Rule a7, Civil Procedure Code, 
1908, (as tô production of additional] evidence in appsilate Court) are not 
intended to allow a litigant who has been unsuccessful in the lower Court to 
patch up the weak parts of his case and fill up omissions in the Court of Appeal. 
Under clause (1) (b) of Rule 27, additional evidence can be admitted only 

eWhere the appellate Court requeres it, i.o., finds it needful, to enable the Court 
to pronounce judgment, or for any other substantial cause. In either case it 
must be the Cour? that requires the additional evidence, The legitimate occa- 
_ sion for the exercise of this discretion by the appellate Court is not whenever 
before the appeal is heard a party applies to adduce fresh evidetce, but when 
on examining the evidence as it st ands, some inherent lacuna or defect becomes 
apparent. The defect may be pointed out by a party, or a party may 


“nove the Court to supply the defect, but the requirement must be therequfre- ° 


ment 8 the Court upon its appreciation of the evidence as it stands. 4 

The power thus conferred upon the appellate Court ought to be very spare 
ingly exorcised, and one requirement at least of any new evidence to be 
adduced should be that it sould have a girect and important bearing on a main 
issue in the case. - . 
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Kessowji Issur v. G. I, P. Railway (1), followed, 
Indrajit Pratab Sahi v. Amar Singh (2), distinguished. 


When an appellate Court admits additional evidence it is bound iby Rute 
27 (2) of Order 41 to record its reasons for so doing, and under Rale 29 must 
specily the points to which the evidence is to be confined “and record on Its pro: 
ceedings the points so specified. Bee Os 

By Order 1 3, Rufe 1, of the Code, the duty is Jaid upon the parties or thelr 
pleaders to produce at the first hearing of the suit all the decumentary evidence 


‘of every description in their possession or power on which they intend to rely, 


and by rule 2 it is provided that no documents which should have been, but have | 
not been, produced in accordance with the requirements ofe Rule 1 shall be 
received at any subsequent stagmof the proceedings unless good cause is shown 
for their non-production. z 


A mortgagee in possession is entitled, by virtue of section 72 of the Transfer of 
Property Act, 1882, to add to the principal money of his mortgage any money 
properly expended by him in supporting the title of his mortgagor. An express 
agreement is not necessary for this purpose. 


On a question of pure fact, when the trial Judge heard the witnesses and 
wrote his judgment only a few days thereafter while the evidence was still fresh 
in his mind, the conclusion to which he came as to the truth or falsehood 
of the story told by the witnesses, is naturally entitled to much weight. 


Judgment of the High Court, Patna, reversed. 


Appeal No, 12 of 1929 from a judgment and decree of the High 
Court, Patna, dated the 11th August 1927, which reversed a 
_ judgment and decree of the Subordinate Judge of Arrah, dated 
` the 27th March 1923, 


The facts of the case are set out fully in their Lordships’ 
judgment, The questions at issus turned mainly upon a proper 
appreciation of the evidence adduced before the learned trial 
Judge, who had beard the witnesses, 


DeGruyther K, C. and Dude for the Appellants, submitted that 
the High Court, without any cogent reasons, reversed the finding 
of fact by the first Court, It was also submitted that the High’ 
Court erred in allowing fresh evidence to be produced : Order 41, 
Rule 27, Civil Procedure Code, and Kessowji Zssar o, G. 1, P. 
Ratlway (tyand Jndrajit Pratab Saki v, Amar Sigh (2) referred to, 

Respondents exfarte 


, Their Lordships’ judgment was delivered by a" 
Sir George Lowndes :—The question for determinati8n in 
this appeal ise whether the appellants are entitled to redeem a 


« (1) (1907) L. R. 34 1. A. 1153 L Le R.3t Bom. 381 ;6C.L.J. 5. - ` 
(2) (19233) L. R. 50 L A. 183; 1. L. R, a Pat. 676 3 39 G L. J. 318» 
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series Of usufructuary mortgages upon certain property, which is 
described as a separated one anna patti in a moiety of Mouza 
Rajapur in the Shahabad District, The other fattis are referred 
to incidentally in the case, but they are no part of the subject ‘matter 
of the appeal, The*mortgages in question were executed on different 
dates-b&ween the 13th July, 1883, and the 23rd October, 1914, 
by varieus members of a joint family now reprefented by the 6th 
‘and 7th appellants, Ram Prasad and Radha Prasad, in favour of 
the managing members of the respondents’ family, A ques- 
tion was raised atthe trial of the suit asto one Sita, another 
member of the mortgagors’ family, who was said to have disappeared 
"and was not joined as a party, but this has no bearing on the 
matter at issue in the present appeal. The mortgages all provid- 
ed for redemption on the full moon day of Jeth in any yearon 
repayment of the principal moneys without interest. The respon» 
dents were in possession at the date of suit. The first five appel- 
ants claimed as transferees of the equity of redemption from the 
6th and 7th appellants under two permanent leases dated respec- 
tively the roth June, roar, and the 26th November, 1921, which 
were put in evidence and proved. 

In the suit as originally framed the mortgagors were joined 

as co-defendants, with the first three respondents as representing 
“the mortgagees, on the allegation that they (the mortgagors) had 
refused to join in suing, but they were subsequently made co- 
plaintiffs with the other appellants on their own application, The 
remaining respondents are minor members of the family of the 
mortgagees and were subsequently added as defendants. 
. The,suit was decreed by the first Court, but this decree was 
reversed on appeal and the suit was dismissed. The respondents 
have not appeard before the Board, and the appeal has been 
heard ¢# parte, but the facts have been placed before their Lord- 
ships very fully by counsel for the appellants, and the judgments 
of both Courts have been discussed at length. 

The original plaintiffs (appellants 1-5) alleged that onthe roth 
June, 1921, they tendered the full amount due onall the mort- 
gages to the first three respondents, but that their tender was 
refused, They accordingly on the next day, which was apparently 
the full moon day of Jeth in that year, deposited the meney 
amounting to Rs, 12,643 in the Arrah Court, as.they were entitled 
to do under the provisions of section 83 of the Transfer of 
Property Act, IV, 1882, by a chalan, which is on the record of 
` the suit, The section provides* that the Court shall thereupon 
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cause notice. of the deposit to. be served on the mortgagees, 
who can then come in and receive the money. Section 84 pro- 
vides that interest on the principal moneys: shall cease from the 
date of the deposit. and the plaintiffs accordingly claimed mesne 
profits from the rgth June, 1g2z, The . ascértainment of these 
profits was left over by the decree of the trial Court for sfbsequent 
inquiry, and no question as to the amount arises in this appeal, 
which is solely concerned with the right to redeem. 

The suit was instituted on the 3rd March, r922, in the Court 
of the Subordinate Judge of Arrah. The plaint set out the mort- 
gages, the plaintiffs’ title under the leases above referred to, the 


tender and deposit, and alfeged that notice of the deposit had been’ 


duly served on the mortgagee defendants, Summonses were served, 
and the 29th March was fixed for the filing of the defendants 'written 
statement and the settlement.of issues, The mortgagee defendants 
then appeared and applied for time and were given till 26th April to 
file their defence. On that day they again applied for time, but were 
allowed till the next day only, when a written statement, dated the 
26th April, was put in. By it these defendants, among other pleas, 
denied the validity of the plaintiffs’ leases and consequently their 
right to’redeem, They denied that notice of the deposit had been 
served on them, denied the adequacy of the deposit, and by para- 
graph rr claimed an additional sum of Rs, 1300, which they said 
they had expended in resisting the claims of tenants during certain 
survey proceedings, and with respect to which they said the mort- 
gagors had “ contracted that they would execute a režan (mortgage) 
bond for the eee ster would pay the same along with the 
rehan money, ” 


On the sth May, 1922, the mortgagor defendants jopica to be 
made co-plaintiffs, an application which it was obvious must succeed 
and would make redemption inevitable, and this it is suggested is 


the key to the somewhat remarkable course of events that almost * 


immediately followed. 

The case came on next before the Subordinate Judge on the Sth 
June, when issues were settled strictly on the basis of the written 
statement already filed. Onthe 13th June, the account books of 
the mortgagees were produced, presumably with a view to proving 
the expenditure alleged. Onthe 26th June the mortgagee defen- 
dants applied to file four documents which are referred to as Hx, A, 
Ar, A2 and A2, Ofthese, Ex, Ais of the greatest importance in 
the case, It purports to be a contract, signed by the sixth appellant 
Ram Prasad on behalf of his unclé and brothers, representing the ` 


+ 
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family of the mortgagors, and dated the r4th November 1917, by Pe 
which in consideration of the mortgagees fighting out the survey 19T 


proceedings with the tenants, the mortgagors, in effect, agreed to  Parsotim Thakur 
transfer the. whole of their interest in the mortgaged property to the 
respondents. -There & some difficulty in the construction of this 
document,*but its main purport is sufficiently set out as above. It 
‘is said to have been executed in the presence of theeappellants 1—5 
and with their full knowledge, and to bean effectual answer to 
théir suit. The main question in this appeal is whether itis 
genuine, 


Vv. 
Lal Mohar Thakur 





Sir George Lowndes. 


The other documents, Ar, Az, A3, were similar agreements in 
favour of the respondents, purporting to have been executed by the 
owners of three of the other Jas/éis in Rajapur, which were also 
under mortgage to the respondents, Later, a fifth document, Aq, 
came to light emanating from the o wner of the remaining parti, and 
‘of similar purport, 


The first four of these documents were accompanied by a peti- 
tion of a pleader’s clerk saying that they had been mislaid and could 
not be produced before, and this was elaborated by an affidavit of 
the 3rd defendant, which, however, was not filed till March of the 
following year. The Subordinate Judge ordered the documents 
to- be kept with the record of the suit, the question of their 
admissibility standing over till the trial, The appellants challenged 
them all as forgeries, 


Nothing further of importance occurred till the rath July, when 
an order was passed making the mortgagor defendants co-plaintiffs 
and providing for the consequential. amendments in the plaint. 
The order also, in view of such amendments, gave liberty to the 
mortgagee defendants to file an additional written statement if so 
advised. Thereupon developments ensued, On the 2nd August, 

*the 3rd defendant, Gungadhari, put in a petition ascribing the 
written statement of the 26th April toa mistake of his pleader, 
He alleged that he had come to Arrah on the 25th April, and had 

` instructed one Jug Narain Lal, the pleader’s clerk, to apply for 
time ; that he had “ related to him some of the facts of the case, 
and as a precautionary measure wrote out the verification portion 
on a blank form, and made over the same to him”: that he then 
left Arrah, and did not know the contents of the written statement 
until the rst August when he got it read to him “and learnt that ° 
para, 11 of the written statement was altogether wrong and against 
“his instructions, ” He therefore" prayed that that paragraph should 
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be struck out and that in its place the following should be 
substituted ; 

Paragraph No, 11.-—“ Defendants Nos. 4 dnd 5 and Sita Singh 
entered into a contract with these defendants that the . tenants had 
got most of the sevai/iands entered as theif sayati lands in the 
survey, that these defendants should fight out and-getthe matter 
decided, that shey would execute a perpetual mukarari deed in 
respect of the serait lands which might be adjudicated as such, 
and a sale deed in respect of the asamiwar lands in favour of these 
defendants, the specification of which is noted in the deed of con- 
tract dated the rsth Kartik 1325. The plaintiffs hdd full knowledge 
of this contract before getting the istemrai patja alleged by them 
executed, Such being the case, the plaintiffs did not acquire any 
tight as against these defendants, nor had defendants Nos, 4 and 5 
any right to execute any deed in favour of the plaintiffs, ” 

The petition was supported by an affidavit of the same date by 
Jug Narain Lal to the effect that when the application for time 
was rejected he “gave the pleader, Babu MHarnandan Prasad, 
certain instructions which I then remembered on the 26th April, 
1922, in the evening, and the said pleader filed a written 
statement, ” 

Their Lordships agree with the trial Judge in thinking that this 
story is almost palpably untrue. It appears from the writfen state- 
ment itself that the three principal defendants all verified it, 
though, owing to defendants r and 2 “ having pain in their hands, ” 
the verification was written by Gungadhari alone, who affixed the 
marks of all three. The document is full and detailed, and it is 
impossible to believe that it could have been drafted without direct 
instructions, The last paragraph states that, in addition to the 
sum of Rs. 1300 claimed by paragraph rr as above set forth more 
moneys were due by the mortgagors on current account ‘for which 
a suit would be brought thereafter, This was obviously no part of 
the defence to the suit, and reads like an addition made at the 
instance of the clients. The Subordinate Judge adds: ‘All theses 
writings, signatures of the Vakil, scribe, andthe defendants 1—3, ° 
and the verification are io the same ink and pen asthe writings 
show. Moreover, this written statement was corrected at places, 
and particularly in para. rt, which states the défendants’ case, and” 
these corrections, were initialed by the said Vakil Babu Harnandan 
in the same ink.” It is also clear that if the story were true Babu 
Harnandan could have been called to support it. The defendants 
preferred td utilise his services as their pleader at the hearing, and’ 
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he was so enabled to maintain a discreet silence upon a question of P, C. 
fundamental importance to his clients’ case, Even Jug Narain Lal 1931. 
was not vouched as a witness, Ne 


Partotim Thakur 


Their Lordships are also quite unable to believe that ifthe v. 
Lal Mohar Thakur. 


Written statement haď been prepared in this haphazard way, over aay 
a blank -vefification by one of the defendants, no inquiry would Sir Geerge Lewnder. 
have been made by any of them as to what had been inserted till o 
August, This would be the more remarkable seeing that issues 
were raised on the 8th June, and that on the 13th Gungadhari 
attended the Court and filed his books of account, It is, their 
Lordships think,” inconceivable that on this occasion he should 
have made no inquiry as to his written statement, or as to the 
issues which he then admittedly knew had been framed, It is also 
extraordinary that when he produced the account books his pleader 
should not have asked whether there were no other material 
documents, 
By O. XIII. R. 1 of the Civil Procedure Code the duty is laid 
upon “ the parties or their pleaders ” to produce at the first hearing 
of the suit all the documentary evidence of every description in 
their possession or power On which they intend to rely, Rule 2 
provides that no documents which should have been, but have not 
been, produced in accordance with the requirements of Rule x shall 
be received at any subsequent stage of the proceedings unless good 
cause is shown for their non-production. 


At the trial Gungadhari deposed that he had brought the docu- 
ments (A series) from his house to Arrah on the roth March, and 
had there showed them to Babu Harnandan and another pleader 
named Chobey, If this was true, it would appear to bave been 
vital to the respondents’ case to call the pleaders seeing that the 
appellants had charged from the first that Ex, A had been forged 
after the issues were framed, Whether or not there may have been 

*a legitimate excuse for not calling Harnandan, there is no expla- 
nation of Chabey’s absence from the witness-box. Moreover, if 
Ex, A was in the hands of Harnandan on the roth of March, it 1s 

` extraordinary that he should on the 26tb April following have 
forgotten about it so completely as then to commit bis clients to the 

estory detailed in paragraph 11 of the written statement which he 
filed pn their behalf, ° 


On the whole therefore their Lordships have come to the cone ° 
clusion that the story told by Gungadhari as to the°circumstances ° 
„under which the written statement was prepared, and as to the pro- 
duction of the documents of the Ex, A series in March; 1922, ì3 
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aig false, and, this leaves their Lordships, as it evidently did the 


1931. Subordinate Judge, with the grave euspicion that the document 
Parsotia Thakur Ex, A was not then in existence at all, i 
The direct evidence as to the execution of Ex, A does not tend 
to dispel this suspicion, All the fiye docum€nts of -the series were 
Sir George Lowndes. said to have been -written and executed at one sitting ft the house 
of Gtingadhari who deposes to the fact. Heis supported by one 
Sheo Narain Lal, the writer of the documents, who,. though 
apparently posing as an independent rcribe, is admitted by Gunga- 
dhari to have been employed by him as his account writer for the 
last 16 years, Further support is claimed from one Ratal Thakur, 
a caste-fellow of the respondents, who happened conveniently to be 
passing at the time, and stopped to watch the proceedings, and 
from Ramdahim Rai, who in other legal proceedings in r919 had 
deposed that he was a peon of the rst respondent and had been in 
his service for over 20 years ; he had appar ently altogether forgotten 
this fact when he gave his evidence in the present suit in 
March, 1926, 

But perhaps the most remarkable part of the story is that the 
appellants are said to have been present during the whole of the 
transaction ; all the three witnesses to whom their Lordships have 
referred depose to this fact, but no one can assign any reason for 
their presence or suggest that they had in November, 1917, any 
possible concern in the affair. Their presence if established would 
have been a most happy coincidence for the respondents as Ex, A 
would on the remaining evidence be no defence to their suit, 

These allegations were met by a complete denial on the part of 
the appellants, 

The Subordinate Judge heard the witnesses on both sides, and 
in such a case their Lordships cannot doubt that the conclusion 
to which he came as to the truth or falsehood of the story is entitled 
to much weight. His judgment, which is dated only a few day after 
the depositions were recorded, shows that he disbelieved the res- 
pondents’ story. 


vs 
Lal Mohar Thekur. 


The defence also relied on the evidence of Sheo Prasad Pande; 
a pleader of the Muansifs Court, He deposed to having been cou- 
sulted by the rst respondent about the original draft from which all 5 
tha A series documents were transcribed. The draft was not pro- 
duced : Bhola Lal, the clerk of another pleader, by whom it was 
* said to have been prepared, was summoned by the respondents but 

not examined ; ; the rst respondent, though the daria of the family, 

did not giye evidence, Sheo Prasad was a gehtleman whose career 
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had been somewhat chequered, and he did not impress’ the trial 
Judge. 

Ex, A was.not registered though Sheo Prasad had advised that 
it should be: it was pot executed upon the usual stamp paper, 
which would have shown the date upon which, and the person by 
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whom, if was purchased, though, again, Sheo Prasad had advised 5% George I Lowndes 


that this was necessary, 

There was therefore nothing ytatevet but the oral evidence to 
which their Lordships have referred to establish that this critical 
document had cqme into existence in November, 1917. 

The suits against the tenants for whichethe agreement is alleged 
to have provided were instituted in July, r918. The plaint in one 
of them (they were all apparently in common form) is on the record, 
It was drafted by Sheo Prasad, who knew all about Ex, A, ifit 
existed, but there is no reference to it: indeed, their Lordships 
think there is much force in the contention that the statements in 
the plaint are inconsistent with the existence of Ex, A, The res- 
pondents’ story is that this document was executed willingly by the 


mortgagor defendants, without any pressure from the respondents, | 


and that the suits were filed by them in consultation with the mort- 
gagors : Sheo Prasad even said that Ram Prasad, one of the mort- 
gagors and the 6th appellant before their Lordships, gave instruc- 
tions to him in drafting the plaints. The mortgagors were defen- 
dants, 2nd party to the suits, The plaint alleges that they are 
colluding with the tenants in ousting the respondents from portions 
of the mortgaged lands, and that owing to the mortgage debt being 
equal to the value of the lands, the mortgagors ‘ have got no real 
interest in-the gat, nor have they got any property from which the 
plaintiffs can realize damages, ” 


Ex, A provided that assoonas the suits were determined in 
favour of the mortgagors they would transfer the properties upon the 
terms arranged to the respondents, ‘There were 13 suits filed with 
reference to this fafi, and they were all, as Gungadhari admits, 
_ disposed of in a year, f, e, at all events by the end of the summer 
of rorg. Yet no attempt was made by the respondents» to enforce 
the agreement, nor apparently did it occur to the respondents to 
jake any use of Ex, A until the necessity arose in June, 1922, to 
meet the appellant.’ claim, 


It is not, in their Lordships’ opinion, necessary to deal at length” 


with the other @ocuments Ax to A3. They are only introduced by 
the respondents to corfoborate the story as to Ex. A, The evidence 
of their execution is the same: none of the alleged executants are 
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1931. called to prove them : and there are ‘various circumstances noted by 
w ! : 
Parsotim Thakue the Subordinate Judge which throw doubt upon their. genuineness 
apart from the facts spéciilly applicable to Ex, A. =, o 
Ex, Ag related -toa afti of which the owner. was an elderly 
Sir salt ag Leming paréanashin woman, Musammat Bataso, Tais document was not 
l produced by the respondents till the and August, 1922, h, %., more 
than a month after the production of the othsr documents of this 
series, No explanation is vouchsafed of this further delay, and the 
story of Gungadhari is that all the documents wore kept together in 
one receptacle, Ex, A4 purports to bear the thumb-impression of 
Musammat Bataso, but jn the trial Court no attempt was made to 
prove its genuineness. ° ' 
_ Their Lordships think that under the circumstances the rele- 
vancy of the documents At to Aq is very slight, and that if the 
respondents relied onothem in confirmation of their story as to 
Ex. A, it was for them to prove their due execution, The appel- 
lants, who denied all knowledge of the transactions, could hardly 
be expected to call the alleged executants to disaffirm them,- It is, 
their Lordships think, obvious that even if A4 bore the genuine 
“thumb-impression of Musammat Bataso, this, having regard to the 
circumstances under which it was produced, would be no evidence 
that Ex, A was execute] by the mortgagors in November, 1917, 
which was the material fact in issue, , 

The result of this detailed examination of the evidence, so far 
from dispelling the suspicion which the episode of the written state- 
ment aroused, has almost necessarily confirmad it, and their Lord- 
ships are unable to hold that Ex, A is proved. This is in reality 
the only defence to the suit, andits failure leaves the .appellants 


A 
a Ne entitle i to the relief they claim, 
= a “The respondents abandoned the claim for recoupment of the 
O i 
& 10 
p 


v. 
Lal Mohar Thakur. 





‘costs incurred in their litigation with the tenants, and having failed ` 
: ‘upon the substituted defence, they cannot fall back upon this claim, 
i inor have they offered any evidence in support of it. 


n try 
Ç 5 l Their Lordships now turn to the judgment of the High Court, 







'& " Itwas detivered by Das J., his colleague, Allanson J, merely 


2. f concurring. 


o The argument adopted by the learned Judge is that, having 
regard to the litigation undertaken by the respondents with the 
ee tenants of the mortgagors, there must have been some arrangement 
as to the costs to be incurred: that the agreement set up by the 
respondents (f. ¢., Ex, A), and the,story told by them, is “ inherently 
probable”; that there is no reason to disbelieve the witnesses 
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who depose to it: and that there is nothing suspicious about what sae 


their Lordships have called the episode of the written statement. 1931. 
Upon their Lordships’ own examination of the facts, they are Parsotin 7 Thakur 

unable to accept this line of reasoning. The respondents were 

mortgagees in .possessfon, and would be entitled under Section 72 

of the Trafisfer of Property Act, 1882, to add to the principal of Sir George i ge Lowndes, 

their. mortgages any money properly expended by them in support- 

ing the title of their mortgagors. It can hardly be said, therefore, 

that any express agreement was necessary. As tothe “inherent 

probability ” of the respondents’ story and the credibility of their 

witnesses, their Lordships have little to add to the observations 

they have already made. The learned Jůdge has disregarded all 

the considerations which have weighed with their Lordships, Ia 

dealing with the judgment of the.Subordinate Judge, he evidently 

attaches no importance to the fact that the witnesses were exa- 

mined in his presence ; he regards Ratul Thakur, Ramdahin Rai, 

and Sheo Narain as witnesses of credibility, and their evidence as | P T g GI 

ample corroboration of Gungadhari: Sheo Prasad Pande is “a 

witness of undoubted position and respectability” ; the unfortunate - 

episode of ths written statement was ae to the Subordinate WP us g 
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experience, It apparently escaped the notice of the learned Quds 
that the respondents had already, on their own request, been gei% 
a month’s time for this purpose after the date fixed for the firs! 
hearing (see as to this Order VIII, Rule I of the First Schedule 
to the Code of Civil Procedure), He believes the story told by 
Gungadhari as to the circumstances under which the written state- 
ment was filed: he makes no reference at all to the alleged pro- 
duction of the A series a documents on the 19th March, or to 







Narain should have been called, 


Their Lordships have no desire to pursue further t 
heir 
opinion, unconvincing and unsatisfactory, They must, however} 


@ refer to one incident. The question of the thumb impression of 


Musgmmat Bataso was apparently regarded as of importante, » 

and the respondents seem to have applied before the hearing ä 
‘in the Appellate Court began to be allowed to give evidence of 
its genuineness. The learned Judges acceded to this application i 
and adjourned the hearing to give the respondents an opportunity 
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of producing a genuine thumb-impression of the lady, and tender- 
ing expert evidence of comparison, When, after considerable delay, 
another thumb-impression was produced, it was found that Ex. A 4 
had been tampered, with while in the custody of the Court, and 
the thumb-impression which had been on*it was torn off. It is 
evident that Das, J. suspected that this had been @one by the 
appellants, though no evidence of any kind with pears 
incident was before him, 

In their Lordships’ opinion, this additional evidence sane 
not to have been admitted. If the respondents desired to give 
evidence as to the thumb-impression, they had arfple opportunity 
to do so in the trial Courf. The provisions of Section 107 of the 
Civil Procedure Code, as elucidated by Order 41, Rule 27, are 
clearly not intended to allow a litigant who has been unsuccessful 
in the lower Court to patch up the weak parts of his case and fil 
up omissions in the Court of Appeal. 


Turning to the provisions of Rule 27, cl. (1) (a) has no appli- 
cation in the present case. Under (1) (4) it is only where the 
appellate Court “requires” it (fe. finds it needful) that addi- 
tional evidence can be admitted, It may be required to enable © 
the Court to pronounce judgment, or for any other substantial 
cause, but in either case it must be the Court that requires it, 
This is the plain grammatical reading of the sub-clause, The 


legitimate occasion for the exercise of this discretion is not when- 


ever before the appeal is heard a party applies to adduce fresh 

evidence, but “ when on examining the evidence as it stands, 

some inherent lacuna or defect becomes apparent.” This is 
laid down in the most positive terms by Lord Robertson in 
Kessowsi Jssur y. G. 1. P. Ratlway, (1). He was dealing with the 
words of Section 568 of the Code of 1882, but they are substan- 
tially the same as those of O. 41, R. 27, of the present Code. 
It may well be that the defect may be pointed out by a party” 
or that a party may move the Court to supply the defect, but the 
requirement must be the requirement of the, Court upon its apprecia- 
tion of the evidence as it stands, Wherever the Court adopts this ` 
procedure it is bound by Rule a7 (2) to record its reasons for so 

doing, and under Rule 29 must specify the points to which the evi- 
dence is to be confined and record on its proceedings the points 80 

specified, Their Lordships regret to find that, so far as the record 

discloses, none of these conditions was complied with in the present 

CASO, 


s) (1907) L. R, 34 l. A. 115 (122).° 
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Reference has been made in this connection to certain obser- P aes 


vations contained in the judgment delivered by. Mr. Ameer 193! 

Ali in Indrajit Pratab Sahi v. Amar Singh, (1). The question ern ae 
in that case wag as to the power of the Board to admit additional i Gar Thakur, 
documents which the High Court had rejected, and this power — 

is not in &ny way restricted or governed by the provisions of the $$ George Lowndes. 
Code,’ If any incidental remarks appearing in tbig judgment have 

occasioned any doubt as to the meaning of the Rules above 

réferred to, or the conditions under which the discretion of the 

appellate Court is to be exercised, their Lordships desire to em- 

phasise their view that the correct practice in the matter is as 

they have now defined it in accordance with the plain words of the 

Code. 


| They will only add that the power so conferred upon the 
Court by the Code ought to be very sparingly exercised, and 
one requirement at least of any new evidence to be adduced 
should be that it should have a direct and important bearing 
ona main issue in the case. It could hardly, their Lordships 
think, be suggested in the present case, that the mere proof 
of the genuineness of the thumb-impression on Ex, A4 could 
be in‘any way decisive of the genuineness of Ex. A. 


For the reasons given their Lordships have come to the clear 
conclusion that the decision of the trial Court was right, and 
they will humbly advise His Majesty that this appeal should be 
allowed and that the decree of the High Court should be set aside 
and that of the Subordinate Judge restored. The respondents 
must bear the costs of the appeal in the High Court and before 
this Board, 

Watkins and Hunter : Solicitors for the Appellants, 


- KJ. RB Appeal allowed 
®* (1) (1923) L. R, 50 I. A. 183. 


P. C, 
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Present: Lord Macmillan, Lord Salvesen, and Sir 
George Lowndes, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. ` 
+ 


THE HINDUSTAN CO-OPERATIVE INSURANÇE 
SOCIETY, LIMITED, 


ag 


[ON APPEAL FROM THE HIGH Court or JuDICATURE 
AT FORT WILLIAM IN BENGAL] . 


Land Acquisition Act fi of 1894)—Amending Act XIX of 19a1—Caleutta 
Improvement Att, (Beng. Att V of 19t1)—Calentia Improvement (Appeals) 
Act (Beng, Act XVII of 1911)—~Award ef Caleutia Improvement Tribunal, 
finality of—Appeal te Privy Council mot compet ent— Rules as to ia 
of special and general Acts. 

Held, on a proper interpretation of the Calcutta Improvement Act, Beng. Act 
Vof 1911, the Caicutta Improvement (Appeals) Act, XVIII of 1911, and the 
Land Acquisition Act, I of 1894, as amended by Act XIX of Igat, that an 
appeal does not lie to His Majesty in Council from a judgment and decree of the 
High Court, Calcutta, on appeal from an award of the Calcutta Improvement 
Tribunal in respect of land compulsorily acquired under the Calcutta Improve- 
ment Act, (Beng. Act V of 1911). 

Rangoon Botateung Company Lid. v. The Collecter, Rangoon (3); Hari 
Pandurang v, Secretary of State (a) and Secretary of State v, Tarak Chandra 
Sadhukhan (3),*referied to. 

Where certain provisions from an existing Act have been incorporated Into a 
subsequent Act, no addition to the former Act, which is not expressly made appli- 
cable to the subsequent Act, can be deemed to be incorporated in it, at all events 
if it is possible for the subsequent Act to function effectually without the 
addition. 


Ex parte St. Sepulchre (4), per Lord Westbury, approved. 

London, Chatham and Dever Railway v. Wandswertk Board of Works # (3) 
referred to. s 

Where a statute is incorporated by reforence into a second statute, the repeal 
of the first statute does not affect the second ; despite the death of the parent 
Act, its offspripg survives in the incorporating Act. t 

Consolidated appeals No. 33 of 1930 against the decree of the 
High Court, Calcutta, dated the arst January 1929 setting aside the. 

* afard dated the roth November 1924, of the Calcutta Improvement 
(1) (1912) L.R. 39 1. A. 197; L L. R. 40 Cale ar; 16 G L. J, 245 
(2) (1903) 1. L. R. 27 Bom. 424. 


(3) (1927) L. R, 54 1. A. 187 ; 45 C. L. J. 589 ` ; 
(4) (1863) 33L. Jy Ch. 372. (5) (1873) L, R. 8 C. P. 185. 
a l : X 7 . 
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Tribunal, which had affirmed the award of the Land Acquisition 
Collector, dated the 31st January 1923. 

The only question on the present appeals, was, whether, having 
regard to the provisions of the Calcutta Improvement Act, Bengal 
Act V of rgtr, and® the Calcutta Improvement (Appeals) Act, 
XVIILof1g11, an appeal lay to His Majesty‘ia Council froma 
decree of the High Court on appeal from an award of the Tribunal 
constituted under the Calcutta Improvemant Act, 1911, 

` DeGrayther, K. C. and Parikh for the Hindustan Co-operative 
Insurance Society ; : We take the preliminary objection that the 
appeals are incompetent, 

Dunne, K. C. and Wallach for the Secretary of State for India in 
Council: Act XIX of 1991 introduced a new sub-section in sec- 
tion 26 of the Land Acquisition Act providing that every award 
shall be deemed to bea decree, thereby superseding the judgment 
of Lord MacNaghten in the Rangoon case : The Rangoon Botatoung 
Company Lid. v, The Collector, Rangoon(1) and therefore, apart 
from placing any reliance upon section 54, we are entitled to a 
certificate under clause 39 of the Letters Patent, Calcutta, that 
the case is a fit one to be taken on appeal tothe Privy Council ; 
Lord Buckmaster’s judgment in Lala Narsingh Das v, The Secre- 
tary of State Jor India in Council (2), referred to, The decision of 
Jenkins C. J. in Hari v. The Secretary of State for India in Councti 
(3), was upon the interpretation of the Local Bombay Act, the 
scheme of which is ‘entirely different from thatof the Calcutta 
Improvement Act, 

The effect of the Amending Act XIX of 1921, as read with the 
Calcutta Acts, is that the award of the Calcutta Improvement 
Tribunal is no longer to be treated as an award but is to be treated 
as a “decree”, and the statement of the grounds of such award 
is to be treated as a “ judgment ” within the meaning of section 2, 
clause (2), and section 2, clause (9) of the Civil Procedure Code. 
If then the decision of the Tribunal is to be deemed to bea 
" decree ”, it would be incongru tus to hold that the decision of the 
High Court on an appeal from that decree was merely an award, 
The Rangoon cise [The Rangoon Botatoung Company Lid. ¥, The 
Collector, Rangoon (1)| was decided upon the basis that where 


there was an appeal from the decision of the Court under , 


the ° Land Acquisition Act to the High Court, the decision 
v 
(1) (1912) L. R. 39 I, A. 147316 GL. J. 245. 
(2) (1924) L, R. 52 I. A. 133 3 29 C. W, N. B22. 
(3) (1903) L L. R. 27 Bom, 474. a 
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EG of the High Court was an “award”, By reason of the 


1931. amendment introduced in rg2r, an appeal from the Calcutta 
The Seca of Improvement Tribunal tothe High Court is an appeal froma 
State Se er decree, and the decision of the High Court upon such an appeal 
y. must be treated asa “decree”, The effect of that would be to 
The Hindustan Co- make clause 39 of the Letters Patent applicable: per Sanderson 
operative Jnsurance ° 
Society, Limited. C, J., in Privy Céuncil Appeal No, 26 of 1925; the latter case ulti- 
mately came up before the Board; see Secretary of state v. Tarak (1). 

DeGruyther, K. C, in reply: The amendment of section 26 of 
the Land Acquisition Act by Act XIX of rgar does not per se 
confer the right of appeal fo the Board. We submit, further, that 
the appeals are incompetent under clause 39 of "the Letters Patent, 
and in any case, that clause is no longer in force, and has been 
superseded by sections rog and t:oof the Civil Procedure Code, 
which alone now determine in what cases an appeal lies to the 
Privy Council, 

[Sir George Lowndes observed that the Legislature had not 
abolished clause 39 of the Letters Patent, ] 

As pointed out by Lord MacNaghten in Zhe Rangoon Bota- 
toung Company Lid, v, The Collector, Rangoon (21), a right of appeal 
must be conferred in express terms, 

Their Lordships’ judgment was delivered by 

March, 20. Sir George Lowndes :~—These are two consolidated opens 
kig from a decision of the High Court of Bengal arising out of certain - 
land acquisition proceedings taken for the purposes of the Calcutta 
Improvement Act (Bengal Act V of rgzr), 

The property in question belonged to the Hindustan Co-opera- 
tive Insurance Society, Ltd, (hereinafter referred to as the Society), 
and the questions sought to be raised by the appeals are as to the 
compensation to be awarded. Neither party was satisfied with 
the High Court’s decision, Tho Secretary of State applied for a 
certificate enabling an appeal to His Majesty in Council. The” 
Society objected that no appeal lay, but asked in effect that ifa 
certificate were granted to the Secretary of State, a certificate 
should also Re granted to them. The High Court granted certifi- 
cates to both parties, The appeals were duly admitted and are 
before the Board for determination. The Society contend, as they. 

« did in the High Court, that no appeal is competent, and this gues- 
° tion has been argued before their Lordships as a preliminary point. 
It is with jt aldre that this judgment is concerned, 


(1) (1927) Le R. 54 E A, 187; L L. R 54 Calc. $82, 3 45 C, L, J. 539. . 
(2) (x9r2)} L. R. 39 L A. 1973; 16 C. L, J. 245. 
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By the Act above referred to, which their Lordships will call 
for convenience the local Act, a Board of Trustees was constituted 
and was invested with very wide powers for the purpose of carrying 
‘Out improvement schemes within the municipal limits of Calcutta, 
It was obvious that for this purpose the necessity would arise for the 
compulsofy acquisition of land on a large scale, and the Bengal 
Government no doubt thought that it would facilitkte the proceed- 
‘ings of the Trustees if they had a special code of their own under 
which such acquisitions should be made, instead of leaving this 
matter to be dealt with by the Land Acquisition Act of 1894, which 
was of general application throughout British India, 

Under the general Act the land is acquired by the Local 
Government, It isin the first place valued by the Collector, who 
makes an “ award” which fixes the sum to be offered for the 
land by Government, Any person interested who does not accept 
the award may then require the Collector to refer the matter to 
“the Court” for the determination of his objection, “ the Court” 
being defined as “a principal Civil Court of original jurisdiction,” 
or in certain cases a special judicial officer appointed by the 
Local Government, The Court then proceeds to deal with the 
matter upon the lines laid down by the Act, and its proceedings 
terminate again in an award, from which under section 54 an 
appeal lies to the High Coutt, 

It was held by this Board in rotra [see Rangoon Botatoung 
Company v, Collector of Rangoon (1).| that under this Act no appeal 
lay from the High Court to His Majesty in Council, the ground of 
the decision being that the proceedings throughout were in the 
nature of arbitration proceedings, and that no appeal being given in 

terms to His Majesty in Council, no such appeal lay, 

Part IV of the local Act deals with the acquisition of land 
for the purposes of that Act,” It provides that the Trustees may 
make such acquisitions under the Land Acquisition Act, but 
proceeds to modify that Act for the purposes of the local Act, 
The modifications are contained partly in the body of the Act 
‘and partly in a schedule attached to the Act. They are numerous 
and substantial, and the effect is, in their Lordships’ opinion, 
to énact for the purposes of the local Act a special law for 
the acguisition of land by the Trustees within the limited ardh 
over which their powers extend. : 

The most important departure from the provifions of the 
Land Acquisition Act, so far asthe present appeal is concerned, 
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is that the local Act constitutes a “ Tribunal” to take the place 
of the “Court” under the general Act, This Tribunal is to 
consist of a President with judicial experience and two lay asses- 
‘sors, By Section 7x ‘the Tribunal is to be deemed to be the 
Court under tha general Act “except for the purpos¢s of Sec- 
tion 54 of that Act.” This exception operates to omit from the 
"local Act the general right of appeal to the High Court which 
is given by the Land Acquisition Act, and this is emphasised by 
a further provision of the same section that the award of the 
Tribunal ‘shall be final.” But almost contemporaneously with 
the passing of the local Act the Governor-General in Council 
passed Act XVIII of rotr, It is intituled “an Act to modify 
certain provisions of the Calcutta Improvement! Act, 1911,” and 
provides that, notwithstanding anything contained in that Act, an 
appeal shall lie to the Bengal High Court in certain cates, one of 
which is where the President grants a certificate that the case is a 
fit one for appeal, but subject to certain definite limitations therein 
set out. 

The reason for this somewhat unusual course of legislation 
is, their Lordships have no doubt, to be found in what had 
happened previously in Bombay. There in 1898 the Local 
Legislature enacted a City Improvement Act (Bombay Act IV ~ 
of 1898), upon which it is probable that the Calcutta Act was to 
some extent modelled, The Bombay Act set up a similar 
Tribunal to perform the functions of the Court under the Land 
Acquisition Act, and enacted that the award of the Tribunal 
should be final, subject to an appeal to the High Court in any 
case in which the President should certify the case as ‘a fit one 
for appeal, The validity of this Act was questioned in Hari 
Pandurang v, Secretary of State (1) and Sir Lawrence Jenkins, then 
Chief Justice of Bombay, held that this particular provision, 
giving the limited right of appeal to the High Court, was site 
vires the Local Legislature, Accordingly, Act XIV of tg04 
was passed by the Governor-General in Council to validate the 
Bombay Act, 

It was evidently the intention of the Bengal Legislature to 
follow in the matter of appeals from the Tribunal under their Ad 
fhe general lines of the Bombay enactment, and this coud only 


- be done safely With the aid in their case also of the higher legisla- 


tive authority, 


This „result was, their Lordships think, achieved by the com- 
(t) [1903) I. L. R, 27 Bom, 424. 
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bined action of the two Legislatures in rorr, with the effect, PCs 
reading the two Acts together, that under what their Lordships 1931. 


would cail the local code of the Calcutta Improvement Trustees, The Saarel of 


an award of the Tribunal was to be final subject only tq the State for India in 


; . Council 
limited right of ‘appeal to the High Court given by Act XVIII of v. 
IQIr l The Hindustan Co- 
ce E . l operative Insurance 
It is clear that on any reading of this local code applicable to Society, Limited. 


the present case, there could (having regard to the decision of sj, George Lowndes. 
this Board referred to above) be ro right of appeal to His Majesty =o 
in Council, nor is this disputed by counsel for the Secretary of 
State. The right of appeal claimed is based upon an amendment 
of the Land Acquisition Act, which, it is said, also operates upon 
the local Act, and this is the real question in the present appeal. 
The amendment relied upon was effected by Act XIX of 
1921 of the "“ Indian Legislatare ” (see Section 63 of the Govern- 
ment of India Act, 1919) By this Act a new ‘sub-section was 
added to the Land Acquisition Act, 1894, under which every 
award of the Court under that Act was to be deemed to bea 
decree, and the statement of the grounds of the award a judg- 
` ment, within the definitions of “ decree” and “ judgment ” respec- 
tively contained in the Code of Civil Procedure, 1¢08, The 
amending Act also substituted for Section 54 of the Land Acqui- 
sition Act a new section, which gave in terms a right of appeal to 
His Majesty in Council from any decree passed by the High Court 
“on appeal from an award of the Court, 


Having regard to the provisions of Section 71 of the local Act 
above referred to, under which the Tribunalis not deemed to be 
the “ Court ” for the purposes of Section 54 of the Land Acquisi- 
tion Act, it is, their Lordships think, clear that the amendment of 
Section 54 cannot assist the contention presented to them on 
behalf of the Secretary of State. For evenif the borrowing by 
ethe local Act in 1911 from the Land Acquisition Act eculd be 
held to include the new Section 54, an award of the Tribunal 
would not, by the express words of the local Act, come within 
- jts provisions, , 

It is upon the new sub-section 26 (2) introduced by the Act of 
(igar into the Land Acquisition Act that reliance is placed. The 
argument addressed to their Lordships is that this sub-section e 
must be read into the local Act, with the effect*that every award ° 
of the Tribunal must now be deemed to be a decfee within the 
meaning of the Civil Procedure Code, and therefore, as their 
‘Lordships understand, ex vi ‘rmini- appealable to His ‘Majesty 
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cake in Council under the Letters Patent of the. High Court. It is 
1931. said that this amendment of itself is suficiènt to displace the 


The Secretary of | grounds upon which the Board held in the Rangoon case (1) that 
State for Indiaia no appeal lay, If effect were given to this argument it would 
‘y seem to follow that the amendment of Section’ 54 was wholly 
The Hindustan Co- ; ; 
tive Insurance SUperfluous, and the somewhat strange result would be g@rrived at 
Society, Limited, that .though the provision of the amending Act by which the 


Str George Lowndes Tight of appeal to His Majesty in Council is expressly given was 


para excluded in the case of awards by the Tribunal, they were 
nevertheless to be so appealable by implication from another 
section. ° 


But their Lordships ¢think that there are other and perhaps 

more cogent objections to this contention of the Secretary of 

State, and their Lordships are not prepared to hold that the 

sub-section in question, which was not enacted till rgar, can be 

j regarded as incorporated in the local Act of rgtr, It was not 

| part of the Land Acquisition Act when the local Act was passed, 

nor in adopting the provisions of the Land Acquisition Act is 

there anything to suggest that the Bengal Legislature intended 

to bind themselves to any future additions which might be made to 

that Act, It is at least conceivable that new provisions might have 

been added tothe Land Acquisition Act which would be wholly 

unsuitable to the local code, Nor, again, does Act XIX of 1921 

contain any provision that the amendments enacted by it are to be 

trea ted as in any way retrospective, or are to be regarded as affect- 

ing any other enactment than the Land Acquisition Act itself, 

Their Lordships regard the local Act as doing nothing more than 

incorporating certain provisions from an existing Act, and for 

convenience of drafting doing so by reference to that Act, instead 

of setting out for itself at length the provisions which it was 
desired to adopt, 

Their Lordships have not been referred to aie in the, 
General Rules of Construction embodied in the General Clauses 
Act, 1899, which supports the contention of the Secretary of State, 
nor to any authority which favours it. In this country it is accepted . 
that where % statute is incorporated by reference into a second 
statute, the repeal of the first statute does not affect the second: 
see the cases collected in “ Craies on Statute Law,” 3rd edition,e 
pp. 349-50, This doctrine finds expression in a commomform 
ə» Section which regularly appears in the Amending and Repealing 
"Acts which are ; passed from time to time in India. The section 


(1) (1912) L. R, 391. A, 197; I. L. R, 40 Cale. as 16.C. L. J, 245. 
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runs, ‘' The repeal by this Act of any enactment shall not affect any 
Act......in which such enactment has been applied, incorporated or 
referred to.” The independent existence of the two Acts is 
therefore <zscognised ; despite the death of the parent Ach its 
offspring survives inethe incorporating Act, Though no such 
Saving Clawse appears in the General Clauses Act, their Lordships 
think that the principle involved is as applicable in India as it+is in 
this country, 

-[t seems to be no less logical to hold that where certain provi- 
sions from an existing Act have been incorporated into a sub- 
sequent Act, noaddition to the former Act, which is not expressly 
made applicable to the subsequent Act, can be deemed to be 
incorporated in it, at aH events if it is possible for the subsequent 
Act to function effectually without the addition. So Lord Westbury 
says in Æx farte St, Sepulchre (1), “Ifthe particular Act gives in 
itself a complete rule on the subject-matter, the expression of that 
rule would undoubtedly amount toan exception of the subject- 
matter of the rule out of the general Act”: see also Zondon, Cha- 
tkam and Dover Railway v, Wandsworth Board of Works (2), 

Turning next to the terms of the local Act read with the modi- 
fying Act of the Governor-General in Council (Act XVIII of r911), 
their Lordships are of opinion that the local code contains in itself 
a sufficient answer to the contention with which they are dealing, 
The joint effect of the two enactments was, as their Lordships 
have already pointed out, to give a special and strictly limited right 
of appeal to the High Court from an award of the Tribunal, and 
to provide that, subject to this right only, the award should be 

final, Their Lordships have no doubt that this provision for 
finality was intended to exclude any further appeal. It was in rgrr 
the accepted view in India that under Section 54 of the Land 
. Acquisition Act an appeal lay as of right to His Majesty in Council. 
Many such appeals had been preferred and determined by this 
Board, and the right had then never been questioned, The deli- 
berate exclusion of Section 54 from the local Act was an indication 
. of the Local Legislature’s intention that there should be under the 
special code applicable to the Improvement Trust rot only no 
unrestricted right of appeal to the High Court, but no appeal at all 
beyond the High Court, and this, their Lordships think, found 
expretsion in the words of Section 71 (d). 


If, therefore, as is contended on behalf of the Secretary of State, 


the introduction into the local Act of the new Sub-section 26(a) of 
`. (1) (1863) 33 L. J. Ch. = * (a) (1873) L. R. 8 C. P. 185. 
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the Land Acquisition Act, were to give the right of appeal to His 
Majesty in Council, which is claimed in the present case, it would, 
in their Lordships’ opinion, be clearly repugnant to the provisions 
of the local code, Even if their Lordships had been forced to hold 
that the sub-section was incorporated in the Ipcal Act, they would, 
on the well-recognised principle of generalia specialibus nop derogant, 
have.come to the conclusion that the provision of the local code l 
must prevail and that this appeal was barred. 

Their Lordships also think it right to point out that, even if the 
award of the Tribunal were deemed to be a decree, that would not 
of itself be sufficient to give aright of appeal to,His Majesty in 
Council, To come withia the purview of clauses 15 and 39 of the 
Letters Patent, it must bea decreeof a Court subject to the 
superintendence of the High Court, andit is at least doubtful 
whether the Tribunal is such a Court, In Hart Pandwrang’s case 
(1), above referred to, Sir Lawrence Jenkins held, for what seem 
to their Lordships to be very cogent reasons, that the Bombay 
Tribunal was nota Court, but ‘a body free from the control and 
superintendence of ” the High Court, It is not, however, necessary 
for their Lordships to come to any decision on this aspect of the 
case, as they are satisfied on other grounds that these appeals are 
incompetent, 

In arriving at this determination of the question now hefore 
them, their Lordships are not unmindful of the fact that an 
opposite conclusion had been arrived at by the High Court in 
Calcutta, 

The questien of competency was discussed on the application of 
the Secretary of State in the present case for the necessary certi- 
ficate, and in granting it the learned Judges thought ‘it proper 


. merely to follow a previous decision of the High Court in which, in 


a similar case, it had been hald by Sir Lancelot Sanderson, then 
Chief Justice of Bengal, with the concurrence of Walmsley J., 
that an appeal lay to His Majesty in Council. When that case 
came before the Board [ Secretary of State v, Tarak Chandra Sadhu- 
khan (2)|, the question of competency was again raised, but it . 
was not fofind necessary to decide it, the appeal being dismissed 
upon other grounds, 

The judgment of the learned Chief Justice proceeded upon thee 
ground that Section 26 (2) of the Land Acquisition Act as amended 
by Act XVIIL of 1921, should be read as part of the Improvement 
Trust Act of rgr1; thatthe award of the Tribunal was thereby 


(1) (1903).J. La R, 27 Bom. 424. (2) (1937) L. R, 54 T, A. 187; 43 G L.J. 589. 


" You, LIV} PRIVY COUNCIL, 


constituted a decree from whith an appeal lay to the High Court, 
and that from the decree of the maak Court an appeal lay to His 
Majesty in Council, 


Their Lordships have probably had the advantage of a fuller 
discussiqn ®f what is undoubtedly a question of great intricacy, and 
hare, with all deference to the views of the learned Chief Justice, 
who is now a member of this Board, come to a different conclusion. 
Trey notice in particular that the Bombay Act of 1898, and the 
decision in Hari Pandurang v, Secretary of State (1), to which 
reference has begn made above, were not brought to the notice of 
the Court, 


Their Lordships will, for the reasons stated in this judgment, 
humbly advise His Majesty that these appeals are incompetent and 
should be dismissed, and that the costs of the Society, so far as 
‘they are not separately attributable to its own appeal, ought to be 
paid by the Secretary of State. Their Lordships think that justice 
in this respect will be done by directing that the Secretary of State 
should pay &ths of the Society’s taxed costs of the consolidated. 
appeals, se 

Stanley, Johnson and Allen: Solicitors for the Hindustan Co- 

operativé Insufance Society. 

Solicitor, India Office Solicitor for the Secretary of State for 
Sa in i Counen, 


K, J. R. Appeals dismissed, 
(1) (1903) I, L, R. 27 Bom, 424. 


The Secretary of 
State for India in 
Concil, 


t Ve s 
Tho Hisidistan Co- 


operative Insurance 


Society, Limited. 


stellata intel 


Sir Gearge Lowndes. 
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PRESENT: Lord Blanesburgh, Lord Atkin and Sir Lancelot - 
Sanderson, 


. SHANKAR AND ANOTHER 


t 
v. 


; DAOOJI MISIR AND OTHERS, 


[On APPEAL FROM THE Hiron COURT OF JUDICATURE AT 
ALLAHABAD. | 


Transfer of Property Act (1V of 1882) sections 7, 41—~Indiag Contract Act (IX of 
1872) sec, 11-—~Contract or gonsent by minor—Person appearing as ostensible 
owner of property with the consent of manager and tdult members of a joint 
Hindu Mitaksha:a family— Minor members not offected by such consent — 
Power of manager to alienate ancestral property. 


The power of the manager or head of a joint Hindu family governed by 
the Mitakshara law to alienate the immoveable ancestral property of the joint 
family is limited, and he cannot make any alienation of such property, 
unless he obtains the consent of the other members of the joint family (if 
they being sui furts could give it), or unless there is some established necessity 
to justify the transaction. 


Where, with the consent, express or implied, of the persons interested in 
immoveable property, a person is the ostensible owner of such property, he 
may (under the circumstances set out in section 41 of the Transfer of Property 
Act 1883) validly transfer the same for value to a pasty acting Joma fide. Minor 
members of a joint Hindu family governed by the Mitakshara, who acquire by 
birth a proprietary interest in the ancestral property, are incapable, by reason 
of thelr minority, from giving thelr consent to a person being treated as the 
ostensible owner of the ancestral property (vide section 7 of the Transfer of Pro- 
perty Act) ; the fact that the manager and the adult members of the family so 
consented would not therefore estop the minor members from contending that the 
person making the transfer was not, within the meaning of section 41 of the Act, 
the ostensible owner of the ancestral property ‘with the consent, express or 
implied, of the persons interested” in the property, they (the minors) having an 
interest in such ancestral property by birth and belog incompetent, by reason oś 
the disability of infancy, to give their consent. 


A minor is not competent to enter into any contract, or to authorize any 


‘ contract with relation to the alienation of his property® 


Judgment df the High Court, Allahabad, reversed. 


Appeal No. 1%5 of 1929 against a decree of the High Court, 
Allahabad, dated the 14th May 1928, which reversed a decree of” 
the District Judge of Benares, dated the roth November®: 1925, 
who had affirmed a judgment and decree, dated the 6th August 
1925, of the Subordinate Judge of Benares, 


*Vide & 7, Transter of Property Act, and S, 11, Contract Actix. J. R 
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The appeal raised a question as to the construction of section _~ PG, 
41 of the Transfer of Property Act, 1882, in relation to minor mem- 1931. 
bers of a joint Hindu Mitakshara family, The facts of the case — Shankar 
are sufficiently fully set out in their Lordships’ judgment. ve 
a : ; Daoojt Misir. 
Wallach for the Appellants : The plaintiff’ being minors could D T 
not be estopped under section 4x of the Transfer ‘of Property Act: 
Dambar Singh v, Jawittri Kunwar (1); Abdullah’ v, Musammat 
Bundi (2) ; are Dalibai v. Gopibai (3), 
A member of a joint Hindu family is not estopped by section 
41 from challenging a transfer made by an ostensible owner of 
property, whose title is based on a sham transaction, by which 
ancestral property was transferred to him by the manager of the 
joint Hindu family, 
The burden of proof that they were protected by section 41 rested 
on the defendants, and they have failed to discharge that burden, 
Dube for the Respondents: Section 4t of the Act is based on 
the principla laid down by the Board in Ratscoomar Koondoo vy. 
Mequeen (4), We rely also on Zuchman v, Kalli Churn Singh (5), 
where the minors were estopped by-their father’s misrepresentation. 
[Sir Lancelot Sanderson pcinted out that in the case last cited 
the sons were heirs by descent, while here the plaintiffs were owners 
on birth | . 
Refers to Mayne’s Hindu Law, paragraph 444. For purposes of 
‘section 41 of the Act a manager of a joint Hindu family represents 
all members of the family, minors included, s0 completely that they 
are bound by his acts, 
[Sir Lancelot Sanderson observed that under the Hindu Law a 
manager af the joint family has no power to alienate family pro- 
perty except for certain justifiable purposes] 
Wallach (for the Appellants) was not called on for reply. 
Their Lordships’ judgment was delivered by 
* Sie Lancelot Sanderson :—This is an appeal by two of the March, 10. 
plaintiffs in the suit, viZ., Shankar and Ramnath against a decree — 
of the High Court of Judicature at Allahabad dated the rgth 
“May, 1928, which reversed a decree of. the District , Judge of 
Bendres dated the roth November, 1925. The last-mentioned 
decree had affirmed a decree of the Additional Subordinate’ Judge 
of Benares dated the 6th August, 1925. * o 
‘ ‘ 7 . © 
(1) (1907) I. L. R. 29 All. 292, (2) (r911) I. L, R. 3p All. 22. i 
(3) (1902) I. L- R. 26 Bom. 433 (436), 
» (4) (1872) 18 W. R. 166 (168); 11 B L. R. 46; L, R. 1. A, Sup? 40. 
(5) (1873) 19 W. R, 292. P. C. 
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Paltu, the seventh respondent and the first plaintiff in the suit, 


‘is the father of ths plaintiff appellants, 


Munnu Lal was the father of Paltu; Munnu Lal, Paltu and 
the plaintif appellants were members of a joint Hindu family, 
governed by the Aftéakshara law, and the house, which was the 


“subject-matter of the suit, was part of the ancestral property of 
the said joint Tamily. ' i 


The suit was instituted on the 8th November, 1924 ; at that 
time Ramnath was a minor, and sued through Shankar as his 
next friend, 

The material facts age as follows :— 

On the 8th May, 1915, Munnu Lal exechted a deed conveying 
the said house to his son-in-law, Phalgu, with the ostensible 
object of paying off debts, 

‘ At the date of the above-mentioned deed both the plaintiff 
appellants were minors. j 

Munnu Lal died in 1919, and after his death Phalgu executed 
and obtained the registration of a deed of sale of the said house 
in favour of Musummat Ganga Dei, the wife of Parsotam Misir, 
The last-mentioned sale deed for which there was consideration 
was dated the gth of October, r919. 

Parsotam Misir and his wife were the defendants in the suit, 

The first five respondents to this appeal are the heirs and 
legal representatives of Parsotam, who died after the institution 


‘of the suit, and the defendant Musammat Fange Dei is the 
sixth respondent, 


The suit was brought to recover possession of the said house, 
of which the plaintiff appellants had been dispossessed in Novem- 
ber, 1921, together with mesne profits, 

The Subordinate Judge made a decree in favour of the plain- 
tiffs for possession of the said house on condition that they 
should pay the sum of Rs, 1,046 to the defendants within six 


` months of the decree. The Subordinate Judge directed that, on 


payment of the said amount, the plaintiffs should get their costs 
of the suit from the defendants, It appears that the defendants 
had paid off a mortgage on the said house of Rs, 1,000 and Rs, 46 


interest thereon, and the learned Judge was of opinion that jn 


‘equity the {plaintiffs ought to pay the said stims to the defgndants 
before they could be allowed to obtain unencumbered possession 
of the said house. 

No question has been raised in this appeal with regard to 
the condition imposed by the Subordinate Judge: and rightly so, 
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In substarce it was justified, The defendants as against the plain- 
tiffs. were entitled to stand in the shoes of the mortgagees in 
respect of the incumbrance upon the property which they had 
discharged out of their own moneys. 

The defendants appealed to the District Judge against ‘the 
above-mentioned decree, and the plaintiffs filed a cross-objection 
alleging that the Subordinate Judge should have decreed - the 
plaintiffs’ suit without the payment of any amount, 

-The District Judge dismissed both the appeal and the cross- 
objection with costs, 

The heirs and legal representatives of Parsotam Misir appealed 
from the District Judge to the High Céurt, which allowed the 
appeal, set aside the decrees of the District Judge and of the 
Subordinate Judge, and dismissed the plaintiffs’ suit: the plaintiffs 
were ordered to pay the costs in all courts. 

The Subordinate Judge held that the deed of the 8th May, 
1915, executed by Munsu Lal was without consideration, and 
without any legal or family necessity, and that really it wasa 
sham transaction : he held further that Paltu was not a consenting 
party to the said deed, 

These two findings were affirmed by the District Judge. Con- 
sequently they were accepted by the High Court, and this appeal 
must be decided on the assumption that these two findings are 
correct, 


The learned Judges of the High Court held that Paltu was 
clearly barred by the provisions of Saction 4r of the Transfer of 
Property Act (Act IV of 1882), and that his song, viz„ the plaintiff 
appellants, also were barred by that section, They based their 
decision on the conclusion that Phalgu was the ostensible owner 
of the house, that the defendants took reasonable care to ascer- 
°- tain that Phalgu had power to make the sale dated the gth of 
(October, 1919, and that they acted in good faith ; that Paltu, 
who was in prison at the time 6f the execution of the deed, dated 
the 8th May, 1915, by his conduct after coming out of prison, 
' and when he knew of the deed consented to Phalgu being the 
ostensible owner. 


' They held further that the plaintif appellants, then minors, 
had pot such a separate interest from that of the manager and 
the other adult members of the joint family as would enable 
them to avoid the estoppel employed by the said section of the 
‘Transfer of Property. Act, and consequently that they were 
estopped jn common with the regt of the family, $ 
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The learned counsel who appeared for the respondents r to 6 
in this appeal, confined his argument to this point, and endea- 
voured to uphold the High Courl’s judgment by relying on the 
provisions of Section 4r of the Transfer of Property Act. 

Their Lordships do not think it necessary to consider or 
decide the question whether Paltu’s conduct, after his rélease from 
prisén, amounted to an implied consent on his part-to Phalgu 
being the ostensible owner, for even if it did, such consent, in 
their Lordships’ opinion, in view of the facts of this case, woùld 
not affect the rights of his minor sons, viz., the plaintiff appel- 
lants. Their Lordships, however, must not be ‘taken to affirm 
the finding of the High Court in this respect, « : 

Before considering the application of Section 4x of the Transfer 
of Property Act to the case of the plaintiff appellants, it is desir- 
able to refer to Section 7 of the same Act, 

. ie person competent to contract and entitled to transfer- 
able property, or authorised to dispose of transferable property 
not his own, is competent to transfer such property either wholly 
or in part and either absolutely or conditionally, in the circum- 
stances, to the extent and in the manner, allowed and preserved 
by any law for the time being in force.” 

It is to be noted that the power to transfer described in the 
section 18 qualified by the concluding words: viz,, to the extent 
and in the manner allowed and prescribed by any law for the time 


' being in force, 3 


Now Munnu Lal was the head of the joint Hindu family 
which was goverhed by the MMfitakshara law at the time of the 
execution by him of the deed dated 8th May, rors, His power 
under such law to alienate the immoveable ancestral property 
of the joint family was limited, and he could not make any 
alienation of the ancestral house, the subject-matter Of the suit, 
unless he obtained the consent of the other members of .the joint 
family, if they could give it, or unless there was some established 
necessity to justify the transaction. 


In this, case, neither of the two conditions was fulfilled, The ` 


plaintiff appellants were minors, and they did not and could not 
give their consent, and there was no established necessity for the 
tfansaction—inasmuch as it has been decided that the degd was 
ea sham transaction, Consequently, no property passed by the 
‘said deed to Phalgu. 


The question then arises whether the’ plaintiff appellants are 


` 


` prevented by the terms of Section 4t of the Transfer of Property 


- 


Vor. LIV,] PRIVY COUNCIL, 


Act from recovering possession of the said house. The terms 
of the section are as follows :-— 


“ Where, with the consent, express or implied, of the persons 


“interested in immoveable property, a person’ is the ostensible 


owner of s ych ‘property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that the transferor 
wag not alithorised to make it ; provided that the transferee, after 
taking reasonable care to ascertain that the transferor had power to 
make the transfer, has acted in good faith,” 


_ There is no doubt that the plaintiff appellants were persons 
interested in the said house within the meaning of the section, at 
the time of the said deed, dated the 8th May, 1915. The house was 
immoveable ancestral property, and the family being governed by 
Mitakshara law, each of the plaintiff appellants acquired a proprie- 
tary interest in such ancestral property by his birth. 


There is no suggestion that they gave any express consent to 
the transaction or to Phalgu being treated as the ostensible owner 
of the said house, 


_ Nor can any such consent be implied, for the plaintiff appel- 
lants were minors at the date of the said deed of sale, and at all 
material times. By reason of such minority, they were not com- 
petent to enter into any contract, or to authorise any contract with 
relation to the alienation of the said -immoveablée ancestral 
property, 

The learned Judges of tha High Court, however, as already 
stated, thought that if the manager and the adult members of 
the family consented to Phalgu being the ostensible owner of the 
said house, the plaintiff appellants being then minors had no such 
‘separate interest “as would enable them to avoid the estoppel 


” employed by section 41.” 


* > Their Lordships cannot accept that conclusion. The pro- 
prietary interest of each of the plaintiff appellants in the said joint 


ancestral house was acquired by birth, and was equal to 


the proprietary interest of the adult members ofəe the joint 
family. © 


“e Intheir Lordships’ opinion, there is no reason why full effect 


should not ‘be given tothe plain language of Section 4r of the 
Transfer of Property Act, and if that be so, itis clear that Phalgu’ 
was not the ostensible owner of the said ancestral family house 
with the consent express or implied of the persons interested in 
the said ancastral house, inasmuch as the plaintiff appellahts, who 
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had an interest in the said house, did not and could not by reason 
of the disability of infancy give their consent. 

In their Lordships’ opinion, tberefore, the plaintif appellants are 
not prevented by the terms of Section 41 of the Transfer of Pro- 
perty Act from alleging that the deed of the 8th May, 1915, was 
merely a sham transaction and that Phalgu had no afithority to 
transfer the said house to the defendants. i 

In view of the above-mentioned conclusion, it is not necessáry 
for their Lordships to consider the question as to which the Courts 
in India arrived at different conclusions, namely, whether the 
defendants took reasonable care to ascertain that Phalgu had power 
to make the sale and whether they acted in good faith, For even ‘if 
they did, Section 41 of the Transfer of Property Act will not avail 
them, inasmuch as Phalgu was not the ostensible owner of the said 
house with the consent express or implied of the plaintiff appellants 
who had an interest therein, 

In view of the fact that Phalgu had no title in the said house 
which he could transfer to the defendants, and inasmuch as the 
defendants were not protected by the provisions of Section 4r of the 
Transfer of Property Act, the defendants must be held to have 
obtained no title to the said house, 

Consequently, the decree of the Subordinate Judge that the 
plaintiffs should recover possession of the said house was correct, 
and Inasmuch as no objection is now raised to the condition, 
which the learned Judge attached thereto, his decree should be 
restored, 

Their Lordships therefore will humbly advise His Majesty that 
the appeal should be allowed, the decree of the High, Court set 
aside, and the decree of the Subordinate Judge dated the 6th 
August, 1925, and the decree of the District Judge, amed the roth 
November, 1925, should be restored, 

The respondents one to six must pay the plaintiff appellants’ 
costs in this appeal and in the High Court. 

H, S, L., Polak: Solicitors for the Appellants, 

T. L. Wilson & Co.: Solicitors for the Respondents. 
K, J. R. Appeal allowed, 
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“FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
Buckland, Mr, Justice Suhrawardy, Mr. Justice Mukerji. 
°” and Mr, Justice Guha. 


o 
. KUMAR ARUN CHANDRA SINGHA ayp anoraeR è Can 
J, l 1931. 
; . we 
BHAGABAN CHANDRA ROY CHOUDHURY AND OTHERS.* ban 30 
ril, 21. 
Burden of proof Tenant to prove extent of diluvisn and corresponding abate» T 
. ment ofrent, . s ` 


Tn a suit for rent, where the rights of the parties are not governed by express 
stipulation but by general law, when the tenant pleads that he is not liable to 
pay the full agreed rent on account of diluvion and there is an admission by the 
plaintiff or it ia proved that some diluvion has taken place, the onus is on the 
defendant to prove the extent of the diluvion, and the corresponding abatement 
of rent which he may claim. 

Kristo Dat Law v, Abdul Karim (1) overruled. 

English cases upon the consequence of eviction were discussed and explained. 


Appeals by the plaintiff, 
Suits for rent. 


The material facts appear from the following judgments : 
No, gor of 1929, 

Mukerji, J.:—This is an appeal by the plaintiff from a deci- February, 6. 
sion of the First Additional Subordinate Judge of Noakhali, modi- — 
fying on appeal that of the Munsif of Hatiya in a suit for recovery 
of arrears of rent. The modification was in respect of a matter 
which does not concern the appeal, which relates only to the ques- 
tion of rents payable for the years in suit, Viz, 1327 to 1330, as 
regards which the decisions of the two Courts below are concur- 
rent, 


The question arose in this way. The defendants, amongst other 
pleas which are no longer material, pleaded that there was diluvion 
during the years in suit, with,the result that only a small portion 


` Full Bench Reference No. 1 of 1931 in Appeals from Appellate Decrees 
Nos..201 and 2879 of 1929, against the decrees of Babu Rashbehari- Mookesjee, 
Additional Subordinate Judge of Noakhali, dated the 26th June, 1928, modify- 
ing those of Babu Khagesh Chandra Mitter, Munsif at Hatiya, dated the 5th «© 
Novembet, 1924. 


(1) (1920) 34 C. L, }. 353 25 C.W.N. 32%. s 
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of the lands of the jama remained in their occupation at'the end 
of the period, The extent of the diluvion in the different years 
according to them was as follows:—In 1327-8 kanis; In 1328-12 
kanis ; In 1329-1 drone ; In 4330-1 drone 4 kanis, . 

They claimed proportionate abatemest, 

A commissioner was deputed to hold a local investigation who 


found the following figures for ths diluvyion: In 1327-3 kmis; 


In 1328-5 kinis ; In 1329-3 kanis ; In 1330-1 drone 4k, 3 g. 2 kt, 
3 tils.. oe 

The Courts below hava allowed abatem2nt on the basis of the 
Commissioner’s figures, The Commissioner unfortunately did “not 
record the statemsnts of the persons who gave shim the particulars, 
and his report was challenged on bshalf of the appellant as inadmis- 
sible, based as it purported to be upon materials that were neither 
obtained under proper conditions nor recorded, 

The Subordinate Judge held that once the process’ of diluvion 
is proved to have set in in 1327 it was for the plaintiff to prove the 
extent of the diluvion in each of the years, He held that the 
plaintiff had failed to discharge this onus, The necessary con- 
sequence of this position was that the plaintiffs suit could bs 
decreed only to the extent that the claim was admitted, that is to 


say on granting the defendants such abatemant as their figures as. 


to diluvion would warrant. These figures being higher than those 
given by the commissioner, there was no ground of complaint for 
the plaintiff if the Commissioner's figures were accepted, Oa this 
process of reasoning the Subordinate Judge upheld the Munsif’s 
decree observing thus: “ If the Commissioner’s statement be 
considered to be off the record then according to the rule of onus, 
one has to accept defendant’s statement without reserve or qualifi- 
cation, for the evidence of the plaintiffs side has been fonnd to 
be discrepant and faulty in several material pointe, ‘Instead of 
that the learned Munsif has used the Commissioner’s statement if 
moderation or qualification of the defendant’s evidence and in 
that he has used his discretion well,” | 


The question in the appeal is whether the view of the Subor- 


dinate Judge on the question of onus is correct. The case of 
Kristo Das Law vw, Abdul Karim (1) is undoubtedly an -authority, 
irf support of this view. In that case Mookerjee, J., obgerved 
thus :— | 


“The defendants have established by evidenca of a conclusive 
character that there was diluvion during each of the years in suit 
(t) (1920) 34C. L, J. 353 25 C. W. N. 328, 


“ s 
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and in respect of each of the tenancies, This in fact was not seri- oe 
ously controverted by the plaintiffs, As soon as this was established, 1931. 


the inference became irresistible, that the plaintiffs had put forward inar Arin 


a claim which was, in part, at least, exaggerated. The appellants Chandra Singha 
have not explained hbw, under these circumstances, the Court Bhagaban Chandra 
can be compelled to make a decree in their favour for the entire oY Choudhary 
sum claimed by them, although the Court is convinced that the Mukerji, F. 
claim is exaggerated, We are of opinion that as soon as the fact a 
of diluvion had been established, it followed that, as there was 
no express agreement to. the contrary, the tenants were entitled 
to abatement of* rent, and the burden thereupon shifted to the 
landlords plaintiffs ta prove the reduced amount of rent justly 
recoverable by them, which could be done, only by proof of the 
extent of the diluvion, l 
In laying down this proposition the learned Judge purported to 
rely upon the following decisions ; Sheikh Ænayutoollak w, Sheikh 
Elakeebuksk (1); Salimullah v. Kaliprosonno (2), Gopanund v, 
Lalla Gobind (3)and Surendra v. Dina Nath (4). The first of 
these cases only lays down that in the absence of an express stipu- 
lation to the contrary the tenant is entitled to abatement because 
the landlord’s title to the rent is founded on the presumption 
that the tenant enjoys the thing demised during the contract and 
therefore if by diluvion which is the act of God, and not through 
his default, he loses the enjoyment of part of the thing which 
was the consideration for his paying the rent, he ought not to 
suffer, The second case is an authority for the proposition that 
when land is proved to have been washed away and yet the claim 
for abatement is resisted by the landlord it must be proved affirma- 
tively by him that the tenant has contracted bimself out of his 
right to claim abatement by some express stipulation contained 
in the lease. The third and the fourth cases are cases of eviction 
by title paramount: in them it was held that when such is the 
case the onus is on the lessor who claims to be entitled to an 
apportionment to show what is the fair rent of the lands out of 
which the tenant was not evicted, i 
In the first case no question of onus arose or was decided, The 
second one relates to the right to claim abatement and states that 
if a tenant shows that there hae been diluvion and yet the land-e , 
lord resi®ts the claim to abatement, the latter has to show some 


(1) (1864) W. R. Gap. No. Act X. Rul. 42. 
(2) (1915) 22 C. L. J. 569. e (3) (1869) 12 W. R, 109., 
(4) (gis) L L. R. 43 Cale, 584. 
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express stipulation which stands in the tenant's way. It only 
concerns the question of the right of the tenant to claim abatement, 
and says nothing*on the question of the amount of abatemeni 
tluimed, which is the question before me. The third and fourth 
cases are cases not of diluvion but of dispassession, by title para- 
mount, There is in all leases an implied covanant bydessor as to 
warranty of title and also of quiet and peaceful possession, Cases 
of dispossession- by the landlord himself and of dispossession. by 
title paramount, in my opinion, stand on different footing from 
cases of diluvion. The former are cases of breach of the 
implied covenant and in such cases, if eviction is from a 
part, it is for the landlord to show how and to what extent, 
notwithstanding the breach which the tenant has succeeded in 
proving, he retains the right to receive the rent. In those cases 
it is the landlord who really claims zo be entitled to an apportion- 
meni, Indeed that is the expression used in the third and the 
fourth cases quoted above. Diluvion, on the other hand, is an 
act of God and except in very special cases is a matter which ia 
not the result of default of either party. In cases of dilu- 
vion-it is the fenant who claims the abatement, and it should be for 
the tenant to make out his plea, 

Turning now to the statute law itself it would seem upon the 
words of section 52 of the Bengal Tenancy Act, though that sec- 
tion is not exhaustive of all cases of alteration of rent on ihe ground 
of alteration of area, that the onus of proving the reduction of the 
rent which the tenant; claims lies on the tenant, Under Act X 
of 1859 there were decisions holding that the onus lay on the 
tenant [See A/surooddeen v, Shorooshee Buia Dabee (1) and Thomas 
Savi v. Obhoy Nath Bose (2)], In thelast of these two cases it 
was said, “‘We have no doubt that, in a suit for arrears of rent, 
the defendant is entitled to a deduction for lands washed away ; 
but the whole vass lies upon the defendant of proving the extent 
of the deduction to which he is entitled, and of showing precisely 
what lands have disappeared.” As other authorities in support 
of this view may be cited the observations ofthe Judicial Committee 
in Durga Prasad Singh v. Rajendra Narain Bagchi (3), and of 
Suhrawardy and Chotzner, JJ„ in Chandi Charan Law v. Hami. 
odali (4), 


+ 
(1) (1863) 1 Marshalls Rep. 558. 
(a) (1865S 2 W. R, Act X, Rul. 27. 
(3) (1913) L. R. 4o L A. 22331. L,R, 41 Cate. 493; 19 C. L. J, 95. 
(4) „(1925) 85 I. Ce 692. : 


Vor. LIV.] HIGH COURT, 


The case of Kristo Das Law y, Abdul Karim (1) seems to lay 
down that there are two stages into which the plea of abatement 
may be divided, and to place the burden on the tenant of passing 
through the first ong and then shift it on the landlord so far as 
the secondgone is concerned. I doubt very much whether this 
view of onus is sound, It isa plea of the tenant. The plea gives 
rise to oné single issue to establish which the ons should be on 
the tenant, There is high authority for the proposition that 
where there is a single issue only to be tried the party beginning 
must exhaust hjs evidence in the first instance and may not split 
his case by first relying on prima facie proof and when this has been 
‘shaken by his adversary, adducing confirmatory evidence [per 
Lord Denman, C. J. in Jacobs v, Tarleton (2)|, The inconve- 
nience of splitting up a single issue for shifting the onys has 
been strikingly shown in the case of Components Tube Co. Ve 
Naylor (3). 

For these reasons I find it difficult to agree in the view of onus 
propounded in the case of Aristo Das Law v, Abdul Karim (1), 
Sitting singly I have no power to make a Reference to the Full 
-Bench'and if I am to decide the appeal I must follow the decision 
“aforesaid with which I am not prepared to agree. My only course 
now is to send the appeal back to the Division Bench taking cases 
of the Group to which it appertains, 

I have expressed no opinion on the other question which will 
arise on the view of the question of onus that I am inclined to 
take, And ordinarily I would not have, since I am not deciding 
the case, expressed my view even on the question of onus on which 
I am inclined to disagree with the decision aforementioned, 
because it isin no way necessary for my order that I should do so, 
_ But when after hearing the arguments at length I am passing an 
" order which will subject the parties to a fresh hearing before-a 
Division Bench I have thought it right to let the parties know why 
Tam adopting this course, 

This case was then put up for hearing before Suhrawardy and 
“Graham, JJ., who after hearing this case and S. A. No. 2879 of 
‘1929 on 27th and 28th January, 1931, made the following 

Order of Reference, 

This is an appeal by the plaintiff arising out of a suit for 


recovery of arrears of rent and cess of a tenure for the years" 
2 


(1) (1920) 34 C. L. J, 35 5 a5 C. W, N. 328, 
* (a) (1848) 17 L. J. Rop. N. S. 194% 
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1328 to 1331 B. 5. and involves a question relating to the burden 
of proof, The relationship of landlord and tenant was not disputed 
but the defence set up was that in 1328 and 1329 a portion of the 
tenure was washed away, and the tenants therefore oes abate- 
ment of rent, 

‘The Subordinate Judge found that there had been no diluvion 
in 1328 but ranted partial abatement in respect of 1329; For 
the years 1330 and 1331 he relied on the report of the Commis- 
sioner, who was appointed to make a local investigation, in ‘the 
absence of any evidence on the side of the plaintiff. 

The plaintiff appealed to the District Judge, who affirmed the 
decision of the Subordinate Judge, holding that although the defen- 
dent’s allegation of diluvion was vague, and the Commissioner’s 
report was based on guess work, the plaintiff had failed to dis- 
charge the onus that lay upon him. 

The plaintif has now preferred this second appeal, and the 
main and indeed only contention urged before us on his behalf is 
that the Courts below erred in placing upon him the onus of prov- 
ing the extent of the diluvion, Both the Courts below relied upon 
the decision of this Court in the case of Kristo Das Law vw, Abdul 
Karim (1). It was argued before us that that decision is errone- 
ous and we have been invited to refer the matter for decision by a 
Full Bench, What has held in that case was that in suit for rent, 
where abatement is claimed on the ground of diluvion, if there 
be no agreement to the contrary, so soon as the fact of diluvion is 
established by the tenant he becomes entitled, to abatement, and 
the burden of proof is shifted to the landlord to prove the reduced 
amount of rent which he is entitled to recover, and that that can 
only be done by proving the extent of the diluvion, In support of 
that decision reliance was placed upon certain other decisions of this 
Court which have been referred to in the judgment of that case, ` 
On behalf of the appellant in this cate reliance has been mainly 
placed upon another decision of this Court Zhomas Savi v, 
Obhoy Nath Bose (a) where it was held, quoting with approval 
a judgmerf of Sir Barnes Peacock in Afswrooddeen v, Mussi, Sho- 
rooshee Bula Dadee (3), that in a suit of this nature the entire onus 
lies on the defendant to prove the extent of the deduction to 
fthich he is entitled, and to show precisely what lands haye dis- 

- appeared, Further that the plaintiff having proved that full rent 
had always °been paid, had made out prima facie case, It 

(1) (1920) 34 C. L. J. 35 3 25 C. W.N. 328. 

(2) (1865) a W. R. Act X, 27. (3) (1863) 1 Marshall’s Rep, 558. 


Vor, LIV.] HIGH COURT, 


may be mentioned in passing that neither of these cases was 
referred to in the judgment of the case Kristo Das Law vy, Abdul 
Karim (1). 

Another casé cited before us on behalf of the appellant was 
the case of Durga Prasad Singh v. Rajendra Narayan Bagchi (a), 
In that case, which related to a lease of coal lands, their Lordships 
of theJudicial Committee held that it was for the “defendants to 
make out a case, if they had one, for an abatement of the fixed 
rent, 


In the present case there does not seem to have been any 
dispute as to the area leased out or the*rent thereof. The only 
defence set up was that a portion of the tenure had been washed 
away and that therefore the plaintiff could only get rent for such 
portion of the rented area as remained in existence during the 
years sued for, 


Now the question is upon whom in such circumstances does the 
burden of proof lie? Does it lie upon the plaintiff to prove the 
reduced amount of rent which he is entitled to receive, or upon 
the defendant to prove the extent of the diluvion? On a careful 
consideration of the authorities, and upon a consideration of gene- 
ral principles as to the onus of proof we have arrived at the con- 
clusion that-the view of the law taken in the case of X7isfo Das 
Law v, Abdul Karim (1) cannot be supported, and that it is our 
duty to refer the matter for decision by a Full Bench. 


It appeared in the course of the hearing before us that precisely 
the same point had arisen in an appeal (No. 201 of 1929) recently 
heard by our learned brother Mr, Justice Mukerji sitting singly 
(the plaintiff appellant in that case and in the present case being 
the same), and Mr, Justice Mukerji has now sent the appeal back 
to this Bench as the Division Bench taking cases of this particular 
° group, He states as his reasons for adopting this course that he 
finds its difficult to agree in the view of onus propounded in the 
case of Kristo Das Law v. Abdul Karim (1), that as a judge sitting 
singly he has no power to make a reference to the Full Bench, and 
that, if he is to decide the appeal,he must follow the decision refer- 
red to above, with which he is not prepared to agree. Mr, Justice 
‘Mukerji, a copy of whose judgment is attached to this Referegce 
has dealt with the matter at some length and has examined the 
decisions relied upon in the case of Kristo DaseLaw v, Abdus 


(1) (1920) 34 C- L. J.'353 25 C. W. N. 328, 
(2) (1913) L. R. go L A, 233; L L. Ry 41 Calc, 493 5 19G L, J. 95. 
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` Civile Karim (1). His conclusion isthe same at which we had indepen- 

* 1931. dently arrived. We consider it our duty therefore to refer for deci- 
Wisse Meas sion by a Full Bench the following questions which arise in both 


Chandra Singha these appeals :—- 
Biagiban Chande (1) Whether the case of Kristo Das Law v, Abul Karin (1 1), 
Roy.. Choudhury. was rightly decided, and 
~~ (2) Whether in a suit for rent, when the tenant pleads that he 
is not liable to pay the full agreed rent on account of diluvion, and 
where there is an admission by the plaintiff or it is proved that some 
diluvion has taken place, the onus is upon the plaintiff to prove what 
proportion of the rent he js entitled to, or upon the defendant to 
prove the extent of the diluvion, and the corresponding abatement 
of rent which he may claim. 
As the question has arisen in connection with appeals from 
Appellate Decrees we refer both the appeals for final decision by a 
Full Bench in accordance with Rule 2, Chapter VII of the High 
Court Appellate Side Rules, 


Mr, Punchanon Ghose (with him Afr. Durga Das Roy) for the 
Appellant :—The only question is one of onus, I submit that the 
whole onws is upon the tenant to prove the extent of the diluvion 
and all other circumstances which entitle him to claim abate- 
ment, 

The term burden of proof is used in two senses, 

(1) Burden of proof as a matter of substantive law or 
pleading. 

(2) Burden of proof asa matter of adducing evidence, 

When used in the rst sense, it never shifts. When used in the 
and sense it may shift, I rely upon Halsdury, Vol, 13 Secs.605 ( Page 
$33 ¢tht..), 606, 607, 608, 

See also PAipson page go (6th Ed.); ZDheyer “ Preliminary 
Trastise on Evidence” pp, 353-89 ; Wigmore on Evidence Chapters 
86-87 ; Woodroffe on Evidence (gth Ed.) pages 703-705; Wilshire- 
page 111 ; Powell pp. 422, 331. 

It makes no difference whether the tenant is the plaintiff or the 
defendant: «Zest, page 247 Sec. 267; Woodroffe (gth Ed.) 
page 704. 

I shall contend that both by substantive law and by geude 
the onus of proving everything to claim abatement of rent is tipon 
e .the tenant—and here I use “onus” in the ast sense so that it never 

shifts, 


(1) (19203 34 C, Le J. 353 a5 C. W. N. 328, 


. Vos, LIV.) HIGH COURT, 39 
(a) By pleading because it is really a case of confession and Civile 
avoidance: I rely upon Wilshire page ZII; Odgers-pages t93t. 
153,3508. ' Kumar Arun 


(b) Also as a matter of substantive law, A suit for rent js on Chandra Singha 
the basis of a contracte which is annex:d to the grant of an estate, Bhagaban Chandra 
Unless the*tenant can show any ground of exemption the contract Bey aslo 
is in full force, In case of dispossession by landlord even from a 
portion there is ordinarily suspension of entire rent and so no 
question of abatement arises, In the case of dispossession by 
title paramount, there is ground entitling tenant to claim abate- 
ment. In the case of diluvion, the contract to pay rent and the 
estate remain in full force. But there mı bea contract that the 
tenant will get remission on account of irresistible accident, or 
there may be a Statutory provision. 

I shall contend that in either case, where reduction of rent 
‘is allowed, the onus, according to substantive law, is upon the 
tenant. 

But before I enter into this I may take two other points. 

1. Kvistodas Law's case (1) lays down that onus is upon the 
tenant, but then it says that as soon as diluvion even if it be ofa 
very small portion, is proved, the onus shifts. I submit that the 
onus, under the given circumstances, would not shift because one 
and single plea is not to be split up. 

I rely upon Wilkes v. Spooner (2); Akkoy v. Corporation of 
Calcutta (3) ; Jacobs v. Tarleton (4); Components ‘Tube Coa, Y. 
Naylor (s5). 

Then again, the onus as used in the 2nd sense no doubt shifts 
but it does if there be any presumption or a prima facie case is 
made out: Sse Halsbury Vol, 13 section 608, 

Now, here, there is no such presumption. The presumption is 

. Yather the other way. Again, it is specially within the know- 
dedge of the tenant what lands have been washed away, Nor 
can it be said that a prima facie case has been made by the tenant, 
As to what is meant by that expression, see Powel] p. 422, 

If a prima facie case had been made out, fe, if there had been 
sufficient evidence adduced by the tenant, the finding * would have 
been on that evidence and quite independently of the fact that 
the plaintiff has not rebutted it, 
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(1) (1920) 34 C. L. J. 35 3 25 C. W, N. 328, ° 2 ° 

(2) [1911] 2 K. B. 473 (486). . 

(3) (1914) I. L. R. 4a Cale. 625; 21 C. L. J. 177; 19 C. W. N. 37. 

* (4) (1848) 17 L. J. Rep. N. S. i94 (5) (1900) a L. R. r (74, 84, 85-) 
M d 
e ® S n 
; "> m ° 


40 fHE CALCUTTA LAW JOURMAL, (Von, LIV. . 
, OVIL. = See brath y, North Eastern Railway Company (1); Wakelin v. 
1931 L. & S. W. By, Co. (2). 
Kimse Ania I come now to the principal question vfzą„ that as a question of 
inate Singhs substantive law, on whom does the onus lie ? . 
Bhagaban Chandra I submit that for liability to pay rent depending on contract 


Roy Choudhury, ig privity of estate, occupation by the tenant is not esséhtial. 


Foa,..Landlord and Tenant, 6th Ed. p. 179. 

The defence of the tenant to a suit for rent may be, 
A. Eviction by landlord. (fa p. 193) 

B. Eviction by title paramount. (Foa, p. 195). 

C, Inevitable accident (oa, p. 196) ° 





The fact that the tenant has lost the use of the premises but 
not on account of any default or defect in the title of the landlord is 
no ground for abatement of rent. Foa p. 196. See also Halsbury 
Vol. 18 Sec, 966 p, 486 ; sec, 959, P. 479 ; Sec. 962, p. 481. 

On these authorities, I submit that the old doctrine as enun- 
ciated in Bacon's Abridgment that liability te pay rent depends 


upon the tenant’s right to enjoy the land is perhaps no longer 
good law, 


I rely upon Joa note (e) p. 196, and note (m) p. 137 where it is 
said that apportionment of rent in the case of irruption by sea 
seems difficult to justify. In fact, the rule applicable to such a case 
is that laid down inParadine v, Jare (3), The observation in Soa, 
I submit, is fully justified by the decision in Afathey v, Curling (4), 
which shows the difference between dispossession by title paramount 
and dispossession by landlord on the one hand and dispossession 
by inevitable accident on the other : See the speech of Lord Buck- 
master in the case at p, 226. At p. 227 Lord Buckmaster lays down 
that in cases of eviction on accouut of causes over which the 
lessee had no control, the principle of Paradine v, Jane (3) would - 
apply and the testis, ‘how far the lessor has been deprived ofe 
the benefit of his covenant, and an act lawfully or unlawfully done 
for which he is in no way responsible cannot have that effect, ” 


I rely also upon the observations of Lord Atkinson in that case ° 
at p: 232, 283, 235,236 which show that there would be no abate- 
ment of rent inthe absence of a contract to that effect on the 
ground that the tenant has been deprived of the premises demised 


* on account of fire or extraordinary flood or act of God or Ring's 
® + 
(1) (1883) 11 Q. B. D, 440 (456, 463). (2) (1886) 12 A. C. 41 (45). . 
(3) (16 47) Aleyn 26. : (4) [1922] 2 A. C. 180, 
° ° ° a = 
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°, * @ 
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enemies and if there be no abatement, the tenant remains liable for Civit. 
the entire rent, 1931. 


An old authority relating to extraordinary flood is approved of Kumar Arun 
by the House of Lords in Mathey v, Curling (1). Chandra Singha 


Ve 

I submi®that even in cases of dispossession by title paramount or Chawthagy, 
the onus is upon the tenant, There is authority for that proposition — 
dating from the beginning of the 17th century. Thus in Awer v, 
Mayle (2), it is laid down that the tenant is to show the value of 
the land evicted, Soalsoin Smith v. Malings (3), where it was 
laid down that the tenant isto show the value of the land so 
evicted and how therent ought tobe apportioned. There the 

_ Plaintiff in repleyin in answer to an avowry for an entire rent 
reserved on 80 acres of land pleaded an eviction by title param- 
ount from 60 acres of the land demised., The plea was held 
bad on demurrer, See also an Anonymous Case (4), In Salty. 
Battersby (5), it was admitted by Austen Cartmell in answer to 
the argument of Manisty that the onus lay on the tenant,— See 
p. 158 of Report, see also Doe dem Vaughan v, Meyler (6), 
Gilbert on Rent p, 189, Halsbury Vol. 18, Sec. 964 pp. 484-85. 
:That is also the rule laid down by the Judicial Committee in 
Durga Prosad’s case (7), Irely also upon Jndu Bhusan v. Chow- 
dhury Mozanali (8) (Rankin C, J. and Mukerji, J). 

There is an apparently contrary decision in Gofanund’s case (9), 

I have got several answers to that case, 

(1) Sir Barnes Peacock said it was not necessary to decide 
the point. 

(2) The law as laid down in Bacon’s Abridgment that want of 
possession is sufficient to claim abatement is in conflict with Mathey 
v. Curling (1) ani Paradine v, Jane (10) and other cases, 

, (3) English cases dating from 1600 show that the onus is upon 
the tenant to show circumstances entitling him to abatement even 
in cases of dispossession by title paramount, 

(4) 4 fortiori onus would be on the tenant in case of dilu- 
vion because in that case landlord has no defect in his titl@ or in his 


a) [1922] 2 A. C. 10. (2) (1600) Cro. Eliz. 771. 


(3) (1608) Cro. Jac- 160. (4) 20 Bliz. Moo. Rep, 114. i . 
(5) [t900] 2 K. B. 155, (6) (1814) 2 M. & S. 276; 15 R. R. a44. ° Re 
(7) (1913) L. R. 40 I. A. 223 (226) ; I. L, R. 41 Cale. 493 ; 19°C. L. J. 95. 
(8) (1928) 49 C. L. J. 2533; 33 C. W., N. 106. ; 
(9) (1869) 12 W. R. 109. ° g z 
(10) (1647) Aleya 26, F 
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conduct, Gepanund’s case (1); has been followed in Surendra v. ` 
Dina Nath(a), Isubmit with great respect that His Lordship 
has given too much: weight to the obiter dicium of Sir Barnes 
Peacock in Gopanund’s case (1). 

Incidentally, in Æristo Das’s case (3) it has been sgid that itis 
inequitable for the landlord to claim entire rent, True, but will it 
be equitable ifthe entire suit be dismissed, when the fenant still 
remains the tenant even with regard to the land under water and 
when only a very small portion has gone down? 

Questions of equity I submit do not arise in sugh cases. 

So much on principle. 

The statute law aleo leads to the same concfusion, 

See section 52 Bengal Tenancy Act, 

In the rst clause the onus is on the landlord ; Gouri Patiras 
case (4) ; Manindra y, Kaulai (5) and other cases, 

Similarly, I submit under clause (2) the onus is upon the tenant 
to prove the extent of diluvion and everything entitling him to 
claim abatement, 

In the present case the tenant isa tenure-holder, He getsa 
statutory right for the first lime under Bengal Tenancy Act. Previ- 
ously section 18 of Act X of 1859 gave the right only to occupancy 
raiyat—so also in section 19, Act VIII of 186g, | 

In other cases, the decision used to be according to justice, 
equity and good conscience, 

As to authorities in support of the proposition I contend for, 
under the old law, there are two decisions. ~ 

Ajsurooddesn v, Shorooshee Bula(6). and Thomas a v, Obhoy 
Nath Bose (7). 

One of the cases relied on in Kristo Das Law’s case (3) is 
Sheikh Enayutoollah v, Sheikh Kilaheshuksh (8), But there also it~ 
was laid down that the onus was on the defendant, see p. 44. | 

As-to later cases, I rely upon Chandi Charan v, Hamidali (9) ; 
Bireswar v, Jogendra (10) ; Abdul Mannaf v. Sheik Muslim (11). 


+ 
(1) 869) 12 W. R. 109. 
(2) (1915) f. L. R. 43 Cale. 554. 
e (3) (1920) 34 C. L. J. 35;25 0, W, N. 328, 
(4) (1892) I. L, R, 20 Cale. 579. . . 
(5) (1923) I L. R. 50 Calc, 957. 
(6) (1863) 1 Marshall’s Rep. 558. (7) (1865) 2 W. R. Act X Rul, 27. 
(8) (1864) W. R. Gap. No. Act X Rul, 42. l 
(9) (1925) 85 I. C. 692 ; (1925) A. I. R. Cal. 1208. 
(10) (1929) 49 C, L. J. 270 (272). (11) (1925) A. I. R, Calc, 426. 
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I submit, therefore, that Kristo Das Law y, Abdul Karim (1), ee 
is bad law, on principle as well on authority as also ona plain 1931. 
interpretation of the statute law of the land, Racer Aria 


Jitendra Kumar Sen Gupta for the Respondent: The fallacy of ecm Sere 

my learned friend’s argument is that he takes that the only issue to Bhagaban Chandra 
be decided’ in the case is “ how much the defendant is entitled to ney ehaeeney 
get by way of abatement of rent ?”, but the real issye in the case is 
“Is the plaintiff entitled to get the rent claimed?” Accepting 
thé definition of the term ‘ burden of proof” as given in the text 
books cited by my learned friend, the plaintiff must satisfy the 
Court that the élaim he makes is legaland just. Asa matter of 
adducing evidence in support of the plaintiffs claim, it shifts, 
according to the text book cited. Now, the plaintiff may no doubt 
discharge the initial burden by reference to the record of rights in 
this case, but the defendant proves that the plaintiffs claim is 
exaggerated one, inasmuch as some lands haye been diluviated, 
Once the Court is satisfied that the plaintiffs’ claim is an exaggerated 
one, the Court cannot give the plaintiff a full decree and the 
plaintiff must then satisfy the Court how much rent he is entitled 
to get. Thisisthe ratio decidendi of the decision in visto Das 
Law's case (1), which again refers tothe case of Surendra v. Dina 
Nath (2), 

In the present case, there is no contract in evidence, and the 
land being under the Khas mahal, the rent has been settled under 
section 104A to rc4F of the Bengal Tenancy Act. The rents 
claimed are what has been settled to be fair and equitable rent 
under the Act, and the plaintiff cannot get decree for rent which is 
now proved to be unfair, in view of the facts proved in the case, viz., 
that some lands have been diluvated. 


~ 


[ Rankin, C. 7—How does the tenant prove that any lands have 
been diluviated, unless he proves, which lands have been 
diluviated ? | 


In this case, the diluvion is admitted by the plaintiff. The only 
. point is, that inspite of his admission that certain lands have been 
diluviated, if he is entitled to get a full decree. ° 


- Reference may be made in this connection to Sections 148 (b) 
and 148 (b2) of the Bengal Tenancy Act. The plaintiff has to-gjve 
in the plaint, the area of the tenancy and if after the publication of 


(1) (1920) 34 C. L. J. 35 ; 25 C. W. N. 328. 
(2) (1915) 1. LeR, 43 Calc. 554. * 
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the record of rights, there bas been an alteration in the area of the 
tenancy, he has to make a statement shewing the change. 

[ Mukerji, 7.—The plaintiff does not say in the plaint that there 
has been an alteration in the area of the tenancy, since the publi- 
cation of the record of rights.] . 

No doubt, that is so, but he, subsequently admits that 
there has been a change. He can’t get any advantage by making 
an untrue statement. 

That the description of the lands of the tenancy is not an idle 
formality is supported by the decision in the case of Jadu Bhusan v, 
Jatindra Nath (1). ° 

That itis tbe duty of the landlord to prqve the extent of the 
diluvion is also supported by the provisions of Section go of the 
Bengal Tenancy Act, which gives the landlord right to measure the 
lands from time to time in case of diluvion. If the burden is placed 
on the tenant, it will be placing an impossible burden on him, 

The right of the tenant to get reduction of rent for the land lest 
to him for no fault of his, is a right based upon natural justice, irres- 
pective of any provision in the Bengal Tenancy Act, 

See Sheikh Knayutoollah v, Sheikh Elahecbuksh (2); Afsuroode 
desn v. Shorooskee Bula ( 3), 

The observation of Sir Barnes Peacock in Gofanund v. Lalla 
Gobind (4), supports this contention, That was no doubt a cage of 
eviction by title paramount, but the principle, I submit, is the same. 
See Surendra v, Dina Nath (5). 

The cases relied on by the appellant are all distinguishable, In 
none of the cases, any diluvion was proved. It may be conceded 
that after the landlord proves the srima facie case that the rent 
claimed was what the tenant has paid inthe previous years, the 
tenant must prove first that there has been some diluvion. None of 


these cases deal with the case where some diluvion -has been - 


proved. ° 
The case of Durga Prasad v, Rajendra (6) is also distinguish- 


able, because in that case also the tenant could not prove that he 
was dispossessed from any part of the land, 
r of, A, Y. 
The following judgments were delivered : 
, Rankin, C, J.:—Two second appeals have been cefeived to 


* (1) (1927) 32 C, W. N. 244. (2) (1864) W. R. Gap. No. Act X Rul, 42. 
(3) (1863) 1 Macshall’s Rep, 558, (4) (1869) 12 W. R. t09. 
(5) (1915)_I. L, R. 43 Cale. 554. 2 


(6) (1913) L, R. 40 L A. 22331. L. R.*41 Cale. ee eT J. 95. 
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this Full Bench. Each arises out of a suit for recovery of rent and Civit 
cess in respect of a tenure and the questions oflaw which have 1931. 
been framed by the Division Bench for our consideration arise in Kumar Arun 
both appeals. These questions are :— Chandra Singha 


(1) Whether ‘the case of Xristo Das Law `v, Abdul” Karim (1) Bhagaban Chandra 
was rightly edecided, and . Roy Choudhury, 
(2) Whether in a suit for rent, when the tenant pleads he ig not Rankin, C. F. 
liable to pay the full agreed rent on account of diluvion, and where = 
there is an admission by the plaintiff or itis proved that some 
diluvion has taken place, the onus is upon the plaintiff to prove 
what proportion, of the rent he is entitled to, or upon the defendant 
to, prove the extent of the diluvion, and the corresponding abate- 
ment of rent which he may claim, 
In neither case is the question governed by any express stipu: 
lation, the rights of the parties being governed entirely by the 
general law, 
In second appeal No. 2879 of 1929, the defendant’s ‘contention 
was that in 1328 and 1329 a portion of the tenure was washed away. 
This was altogether denied by the plaintiff, As regards 31330 and 
1331, it was admitted by the plaintiff that there had been diluvion 
of certain of the lands in these years. In 1333 (1926) a Civil Court 
Commissioner held alocal enquiry and ascertained the area of 
land then in existence. The Munsiff found that there had been 
no diluvion in 1328, thatin 1329 there had been diluvion of a 
small area which would be amply compensated by a deduction of 
Rs, 12 and that as regards 1330 and 1331 as the burden of proof was 
upon the plaintiff to prove the extent of the diluvion in each year, 
in the absence of evidence adduced by the plaintiff as to the extent 
of diluvioh in these years, it should be taken against the plaintiff 
that the area found to exist in 1333 is the area upon which rent 
_ should be assessed in 1330 and 1331, The lower appellate Court 
Gismissed the appeal, 
In second appeal No, 2or of 1929 the plaintifi’s suit was in 
respect of the years 1327 to 1330, The plaintiff had to admit 
_ throughout that large portions of the land of the tenancy had been 
washed away. A Civil Court Commissioner reported in roaq as 
to the amount of the land of the tenancy which still existed ; and 
he further reported as to the land which had been washed away in 
each ef the years in suit, The learned Munsiff accepted his find- ° 
ings and allowed abatement at the rate of Rs. 3-12-6 per kani. Ir ° 
this case the learned Munsiff did not proceed upon any doctrine of 





: (1) (1920) 34 C. L. J. 353 25 C. W.N, 328. 
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law as to the burden of proof, but proceeded entirely on the evi- 
dence which satisfied him as good proof of the facts, The lower 
appellate Court varied the Munsiff’s order as regards cess, but other- 


‘wise dismissed the appeal, He however relied upon the doctrine 


that once it is proved that diluvion has taker place, the onus shifts 
to the plaintiff to prova what extent of land was diluviated in 
each year. 

In both cases the plaintiff has appealed to this High Court in 
second appeal and disputes the proposition that the burden of proof 
ig upon the plaintiff, to show the extent of diluvion in each of the 
years in suit, The doctrine relied uponin the Courts below was 
laid down in the case of» Xristo Das Law v, Abdul Karim (1)-a 
decision of a Division Bench of this Court—in 1920, 

Second appeal No, 2or of 1929 had originally been set down for 
hearing before my learned brother, Mr. Justice Mukerji sitting 
alone. He disagreed with the decision in Xristo Das Laws case (1) 
and for that reason sent the appeal for hearing by a Division Bench, 
The referring Judges, Suhrawarily and Graham, JJ. also disagreed 
with ‘that decision. In my opinion the decision is wrong and should 
be overruled. 

The right of a tenant at the general law to claim an abatement 
of rent by reason of a portion of the land of his tenancy having been 
washed away by the action of a river cannot now be disputed, The 
‘loss by fluvial action of part of the lands of a tenancy is of very 
frequent occurrence in India, English rivers differ so much 
from ths rivers of India in this respect [cf Srinath Roy's case 
(2)| that itis nota matter for surprise that there is scant authority 
in England as to the law to be applied in such conditions, There 
is however some old authority for the proposition that if land 
is permanontly covered by the eruption of the sea, the tenant 


is entitled to an apportionment of rent [r Ro. Ab, 326; Bac.. 


Ab, Rent (M) (2)] and it may be said that:the case of Marhey 
v. Curling (3) is not inconsistent with this doctrine, although 
it seems clear enough that abatement of rent is not permitted 


by the law of England merely because a portion of the demised . 


premises is destroyed by fire or damaged by an extraordinary 
flood or occupied by an alien enemy, 

In India the rule in “Gisea of diluvion has long been settled in 
favour of the tenant, Section 18 of Act X of 1859 gave te every 


(1) (1920) 34C. L. J. 35 5 a5 C. W. N. 328. 
(2) (1914) I. L. R. 42 Cale. 489 (531); L, R, ary. A.2ar; 20C.L. J. 385. 
(3) [1922] aA. C. 189. _° 
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occupancy ryot the right to claim abatement if the area of his 
tenancy was diminished by diluvion, This was repeated by 
Section 1g of Act VIII of 1869 and under Section 52 of the 
Bengal Tenancy- Act every tenant is entitled to a reduction in 
rent in respect’ of any deficiency, proved by measurement, in the 
area of his tenancy or holding as compared with the area for 
which rent has been previously paid by him ; thd only difference 
between a ryot and any other tenant is that the ryot is not now 
permitted to contract out of his statutory right to apply fora 
reduction of rent under Section §2, 

Inthe case of A/survoddeen v. Shorgoshee Bula Dabee (r) the 
question arose whethér a tenant who was a talukdar, and as such 
not within the provisions of Section 18 of Act X of 1859, was 
entitled to an abatement of rent by reason of diluvion, The land- 
lord proved that from 1262 to 1265 he had recovered rent ata 
certain rate and it was held that these payments “afforded 
prima facie evidence of the liability of the defendant to pay at 
the same rate for 1265, and if the land or any part of it were washed 
away, the onus lay upon the respondent to prove if, ... ..e se. It was 
contended that the respondent would not be entitled to any 
diminution of rent if the land had been washed away, But we 
think he is so entitled, unlessthere was an express stipulation 
that he should pay, whether the land was washed away or not, 
If a man stipulates to pay rant, it is clear he engages to pay it 
as a compensation forthe use of the land rented; and, indepen- 
dently of Section 18, Act X of 1859, weare of opinion that, 
according to the ordinary rules of law, if a Talukdar agrees to 
pay a certain amount of rent, the tenant of it is exempt from the 
payment of the whole rent ifthe whole of the land be washed 

away, or of a portion of the rent if a portion only be washed 
' away. According to English law, a tenant is entitled to abate- 
Ment in proportion to the quantity of land washed away, and he 
is entitled to that abatement in a suit brought by the landlord for 
arrears of rent”, 
l The same question arose in Anayutoollak's case, (2) which 
came before the same Judges shortly afterwards and was decided 
inthe same way. The suit was brought by the tenant claiming 
abatement of rent on two grounds—first that part of the Iahd 
had been washed away and secondly that another part had beer 
covered with sand, Sir Barnes Peacock referred to the passage 


(1) (1863) 1 Marshall 558. j - ; 
(2) (1864) W. R. Gap. No, (Act X Rulings) 42. 
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ae in Bacon’s Abridgement and to the principle that the title to the 
1931 rent ie founded upon the presumption that the tenant enjoys 
Kumar Arun the thing during the contract; saying “In England it is clear 


siapan Singha that, if a portion of'a tenani’s lands be washed away he is entitled 
Bhagaban Chandra to have an abatement of his rent pro fanto”, He gent on to 
Roy Choudhury. express the rule more widely: “We think that that rule is 
Rankin, C. $ founded on the “principles of natural justice and equity, that if a 
T landlord let his land at a certain rent to be paid during the period 
of occupation, and the land is, by the act of God, put in such a 
state that the tenant cannot enjoy, the tenant js entitled toan 
abatement”, Even as regards the portion alleged to have been 
covered with sand, he said that ‘Sf the land has been deteriorated, 
or rendered wholly useless by the act of God, the tenant 
would be entitled to an abatement, provided there was no stipula- 
tion to the contrary in the Kubooleut.” In this sentence the 
learned Chief Justice would seem to have outstripped the English 

law and left it far behind, 


The principle of these decisions has been followed in this pro- 
vince ever since ‘so far as diluvion is concerned and in the Bengal 
Tenancy Act the principle that rent varies with the area of the 
land demised has been affirmed by statute for all classes of tenants, 
A perusal of Lord Atkinson's judgment in Mathey v, Curling (1) 
may lead one to doubt whether the principle upon which Sir Barnes 
Peacock, C, J. and Shumbhoo Nath Pundit, J. proceeded was not 
too broadly stated to be correct as a matter of English law. Indeed 
it is by no means clear whether the fact that after reformation in 
situ the tenant can assert aright in the land which has reformed 
would in English law be compatible with a claim to an abatement 
of rent. Be that as it may, the rule to be applied in India is justice, 
equity and good conscience and to raiyats living on the margin of . 
subsistence and landlords who are mere rent receivers, the English, 
law may not come up to this high standard where rivers change 
their course soas to affect the land demised. In any case the 
effect of diluvion inthis province is now well settled. It willbe . 
observed, kowever, that there is nothing in these decisions 
to suggest that the burden of proof ison the landlord to show the 
extent of the diluvion, On the contrary what is said in the first 
case is: “Ifthe land or any partof it were washed away, the*onus 
: lay upon the respondents to prove it,” The second case was a suit 

by the tenant claiming abatement, In both cases Sir Barnes 


(1) | 1923] 2 A. C. 180, 
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Peacock’s view was that the law on this point was the same as the 
law in England. The next case is Zhomas Savi v. Obhoy Nath 
Bose (1). Bayley and Macpherson, JJ. were dealing with a second 
appeal in which the loyer appellate Court had decided in favour of 
the landlorg that the tenant could not claim in a rent suit to have 
'a deduction made from the rent on the ground of diluvion. „They 
held “ We’have no doubt that, in a suit for arrears of rent, the 
defendant is entitled to a deduction for lands washed away ; but 
the whole osus lies upon the defendant of proving the extent of the 
deduction to which he is entitled, and of showing precisely what 
lands have disappeared ; and the plaintiff, in proving that full rent 
has ever been paid, has proved a sufficient Jrima facie case, ” 

In 1369, however, in the case of Gopasund v, Lalla Gobind (a) 
Sir Barnes Peacock C, J. and Jackson, J. had before them the case 
of eviction by title paramount, and Sir Barnes Peacock applied the 
English law as follows: ‘* According to English law, if ‘the lands 
demised be evicted from the tenant, or recovered by a title para- 
mount, the lessee is discharged from the payment of the rent from 
the time of such eviction’, and if he is evicted from part, the 
rent is to be diminished in proportion to the land evicted, It is 
laid down in Bacons Abridgment, Tit, Rent (M), ‘Where a lessor 
enters forcibly into part of the land, there are variety of opinions 
whether the entire rent shall not be suspended during the con- 
tinuance of such tortious entry, and it seems to be the better opi- 
nion and the settled law at this day, that the tenant is discharged 
from the payment of the whole rent till he be restored to the 
whole possesison, that no. man may be encouraged to injure or disturb 
his tenant in his possession, whom by the policy of the law he 
ought to protect and defend ; and it has been held that whena 
lessee is evicted by title paramount to that of his lessor, an 
‘apportionment of rent may take place ia an action brought for 
the rent.” Sir Barnes Peacock went on, however, as follows: 
“ It appears to me that the onus is on the lessor who claims to be 
entitled to an apportionment to show what is the fair rate of the 
‘lands out of which the tenant was not evicted. But the Additional 
Judge held that as the defendant did not show what was the rent 
in respect of the lands left in the possession of the tenant, a decree 
shouldbe given against him for the whole rent. That does not 


appear to me to be consistent with justice, It is unnecessary, « 


however, in this case to decide whether in a case ‘of eviction of 
part of the lands demised, the onus lies on the lessor or upon the 
(x) (1865) 2 W, R., (Act X Rulings) 27. (2) (1869) 18 W. R. 109. 
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tenant to show what is the fair rent to be paid for the portion remain- 
ing in the tenant’s occupation, inasmuch as there is evidence in this 
case from which the amount which ought fairly to be deducted from 
the full amount of rent in consequence of the eviction of the two 
Mouzahs can be ascertained.” 

Here what Sir Barnes Peacock said as to onus er entirely 
obiter and he did not refer to any English authorities’ will show 
that the law of England has from very early times been quite 
definite and precise to the contrary of the learned Chief Justice's 
opinion, The dictum in any case had reference to,a case of eviction 
by title paramount,  » 

In Surendra Narain v. Dina Nath (1) Mookerjee and Beach- 
croft, JJ, had before them a .case of eviction by title paramount 
from part of the lands of a tenancy. The Subordinate Judge had 
dismissed the landlord’s suit for rent on the ground that there was 
no eviction to show what rent was payable to the plaintiff in respect 
of the lands stillin the occupation of the tenants. It was contend- 
ed.for the landlord that the burden of proof was upon the tenants 
to show to what extent they were entitled to abatement of rent, The 
Division Bench, quoting Sir Barnes Peacock in Gopanund’s case (2) 
held that the onus was on the lessor, They said “This view is 
plainly well-founded on principle, because, as stated in section 102 
of the Evidence Act, the burden cf proof lies on that person who 
would fail if no evidence at all were given on eitherside, The defen- 
dants asserted that they had been dispossessed of a portion of the 
land of the tenancy by title paramount. The burden lay upon them 
to establish the truth of this allegation, They have discharged 
that burden ; consequently, it is plain that the plaintiff cannot 
recover rent at the rato of Rs, 27 a year, If the contention of 
the plaintiff were well-founded, that the burden lay upon the 
defendants to prove the extent of abatement, it would be incum- 
bent upon the Court, if no evidence were given on either side, to 
award the plaintiff a decree at the full rate claimed, although the 
Court was satisfied that he was not entitled thereto.” 

KvistoeDas Law's case (3) was decided in 1920 by Mookerjee 
and Fletcher, JJ. It wasa case not of eviction by title paramount 
but of diluvion. The plaintiffs sued for their contractual rent ; 
the defendants proved that diluvion had taken place by eyidence 
which though generally trustworthy was not absolutely reliable 


(1) (1915) L L, R. 43 Cale, 554. 
(2) ( 1869) 12 W, R. 109. 
(3) (1920) 34 C. L. J. 35 ; 25 C. W, N. 328.. 
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as to the extent or quantity of land diluviated each year from each 
holding. The landlord contended that the burden lay on the 
tenants to establish not merely that there was diluvion but also 
the precise quantity of land diluviated each year, The Court 
held in favour of thg tenants, reasoning that as soon as it was 
established, that there was some diluvion in respect of the tenure, 
“the inference became irresistible, that the plaintiffs had put 
forward a claim which was, io part, at least, exaggerated,...We 
are of opinion that as soon as the fact of diluvion had been estab- 
lished, it followed that, as there was no express agreement to the 
Contrary, the tenants were entitled to an abatement of rent, and 
the burden thereupon shifted to the lardlords plaintiffs to prove 
the reduced amount of rent justly recoverable by them, which 
could be done, only by proof of the extent of the diluvion”. 

My brother Mukerji in his judgment in Second Appeal No. 
aor of 1929, bas in explaining his reasons for sending the case to 
a Division Bench dealt with the cases which were relied upon in 
support of this proposition, He has distinguished Gofanuna’s 
case (1) and Ssrendra’s case (2) on the ground that they are cages 
not of diluvion but of dispossession by title paramount ; and has 
snoggested that the rule of law may be different in cases of diluvion ; 
“The former are cases of breach of theimplied covenant and in such 
caces, if eviction is from a part, it is for the landlord to show how 
and to what extent, notwithstanding the breach which the tenant 
has succeeded in proving, he retains the right to receive the rent. 
In those cases itis the landlord who really claims fo ds entitled to 
an apportionment, Indeed that is the expression used in the 
third and the fourth cases quoted above. Diluvion, on the 
other hand, is an act of God and except in very special cases is 
a matter which is not the result of default of either party. In 
cases of diluvion it is the ‘nant who claims the abatement, and 


) „it should Be for the tenant to make out his plea,” 


It appears to me, on an examination of the current of 
authority in India, that Indian decisions have paid too much 


_ Tegard toa passing observation of Sir Barnes Peacock C, J.—an 


observation expressly stated by him to be unnecesary for fhe decision 
of the case. The great authority of that learned Judge has led to 
his dictum being accepted upon an important point of English Law 
without any sufficient or systematic endeavour to enquire as to ‘its 
correctness, Sir Barnes Peacock did not hold that the onus was 
upon the plaintiff, in cases of diluvion, and his obServations as to 


(1) (1869) 12 W. R. 109. * (2) (1919) L L, R 43 Calc. 554+ 
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eviction cases have been used to subvert what was settled law, If 
the matter be enquired into it will be found that English authority 
has always been to the effect that a defendant who, in answer to an 
action for rent, pleads that he has been evicted from a portion of 
the premises by title par amount, has to show from what portion 
he has been evicted and can sustain bis plea only a» a partial 
answer to the landlord’s claim, It is true that if a landlord himself 
unlawfully evicts a tenant from part of the demised premises, and 
and the rent is an entire rent, no portion of the rent is recoverable 
by him so long as the eviction continues ; and it may even be— 
I do not say it ise-that in India as in England ethe result is the 
same where the lessee aten entire rent never obtains. possession of 
a portion of the property demised by reason that it is held by 
third person claiming under a better title than the lessor, In those 
cases it is said that the landlord has no right to an apportionment 
because he can recover nothing, His own tortious act debars him 
from relying upon the covenant at all until the lessee is reinstated. 
But those cases apart; where the lessee is evicted from a portion of 
the demised premises by a person lawfully claiming under title 
paramou nt, the circumstance that the eviction is due toa defect 
in the lessòr’s title has rever been regarded as a reason why the 
landlord should not put his covenant in suit but has always been 
regarded as a good defence in law to a portion of the landlord’s 
claim for the contractual rent. Itis not an equitable right on the 
‘part of the tenant, but a legal right, It is not a defence to the 
whole claim and if pleaded in that way it is demurrable because 
it does rot extinguish the covenant. It is a defence pro tanto, and, 
as itis only a defence gro santo, it is said that the lessee hasa 
claim to an apportionment because otherwise he would’ be liable 
forthe whole, [Cf, Baynton v. Morgan (1)) A lessee claiming 


apportionment must prove the value of the land withdrawn from . 


the demise, ascertained on the date of such withdrawal [Smith Va 
Maling (2)]. The cases will be found conveniently- collected in 
Halsbury’s Laws of England, Volume XVIII, pages 484—485. 


In Smith v. Mating (2) the plaintiff in replevin. fin answer to . 


t Replevin is defined as a re-delivery to the owner of his cattle or goods 
distrained upon any cause, upon surety that he will prosecute the action against 
hing that distrained, which action is then denominated an action of replevin, 
The action is a personal action ex delicte, and its object isto’ contest the 
validity of the unlawful taking by distress.—Dxsar, 


(1) (1888) 22 Q. B. D. 74 (79, 83.) 
(2) (1608) Cro, Jac. 160... . 


. Vou,-LIV,] HIGH COURT, 


an avowry* for an entire rent reserved on 80 acres of land 
pleaded eviction by title paramount from 6o acres of the land 
demised. The plea was held bad on demurrer because the 
plaintiff ought to show the value of the land so evicted and how 
the rent ought to be*apportioned, Æwer v, H (r) is an ear- 
lier authoržty to the same effect. 

Again in Stevenson v. Lambard (2), the tenant had been evicted 
by one claiming a paramount title to the moiety of the lands 
demised, In that case the plaintiff had declared in covenant 
against the assignee of the term and the only question was whether 


the form of the action made any difference to the principle, . 


The defendant had pleaded dispossession ås though it were a com- 
plete defence to the action and the matter came before the Court 
on demurrer, The plea was held to be bad and judgment was 
given for the plaintiff with leave to the defendant to amend his 
plea and to plead it only to one. moiety of the rent, 

In Doe dem, Vaugham v, Mayer (3) the land had been let 
upon an entire rent but as to three fields the lessor was only a 
tenant for life. The lessor having died the lease was void as 
regards the three fields. The question was whether it was not 
void altogether, The Court of King’s Bench followed Stevenson v, 
Laméard (2) and held that in such a case the rent might be appor- 
tioned and that consequently there was no reason to regard the 
lease as void altogether, They expressly approve of the decision 
in Srevenson V. Lambard (2) that eviction from a moiety of the 
premises by title paramount could not be pleaded in bar of the 
action because the rent might be apportioned, 

Lastly in the case of Sals v. Battersby (4) where the lessee had 
assigned a part of the premises to another, the question arose as to 
the apportionment of rent : whether it was to be calculated upon 
the area or upon the value, and, if the latter, whether the 
value atthe date of the severance or the value at the date of 
the lease. In that case Austen-Carmell for the defendant 


*Avowry-—A pleading in the action of replevin, which stated the nature and 
merits of the defence, and justified or avowed taking the distress im his (defen- 
dant’s) own right. The defendant in his defence insists (admitting the taking 
of the goods) that he has aright to do so. The defence, if established would 
‘entitle him to a judgment de retorno habendo. When this alleged right is a8 
agent for another this defence is called a cognizance—Dzsat. 


(1) (1600) Cro. Eliz. 771. f 
(a) (1802) 2 East, 575. (3) (1814) aM. &. 5, 276. 
(4) [1910] 3 K. B, 15$. , : 
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admitted that the burden of proof lay upon the tenant 
to prove what the value was; and indeed English law is clear 
upon the point, The landlord in such a case is not a person who 
is prosecuting an equitable claim to an apportionment, He isa 
person to whose legal claim to an entire remt, the tenant is in law 
entitled to make -out what is in law a defence to% part of the 
claim, š i , 

Sir Barnes Peacock in Gopanund’s case (1), observing that in a 
case of eviction from a part of the premises by the landlord him- 
self, the defendant was held to have a complete defence, assumed 
without enquiry and contrary to well settled rule that in cases of 
partial eviction by title paramount, the landlogd, proving the terms 
of the tenancy and that the tenant had been put inta possession, 
could only recover upon giving further proof as to the state of 
affairs existing after the partial eviction, In my judgment, this is not, 
and never was, the law of England. The landlord is still entitled 
to recover on the footing of the lease and it is for the tenant in 
whose favour the law of England allows an apportionment of no 
other covenant to make good his claim to an abatement and to 
show the extent to which the eviction has relieved him from the 
Claim for rent, 

I have not been able to consult Chief Baron Gilbert’s Treatise 
on Rents but in the Attorney General’s argument before the Privy 
Council in Jmambandt v. Kamaleswari (2), I find a quotation 
from the edition of 1758, p. 147. “If part of the land that was 
letten be evicted from the tenant, such eviction is a discharge of the 
rent in proportion to the value of tbe land evicted.” The effect of 
tenant’s plea is not that the covenant has gone leaving the landlord 
with an equity to something different ora right to sue for use and 
occupation. It isa plea of partial discharge from the covenant and 
it follows that it must be made good by the tenant if he admits the 
covenant, s 

In Surendra’s case (3) andin Kristo Das Law's case (4), the 
argument was that so scon as it is shown by the defendant that 
some diluvion has taken place, the plaintif could not recover the 
entire rent. Consequently it was argued the burden must be upon 
the plaintiff to show the amount of such rent which he is entitled to 
gecover, In my judgment this argument is altogether without force, 


(1) (1869) me W. R, Icg. 

(2) (1894) I, L. R. ar Cale. 1005 (1011), 
(3) (1915) I. L. R. 43 Cale. 554. 

(4) (1920) 34 C. L. J. 353.25 C. W, Ne 328. 
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If the defendant wants an abatement of rent he must show what 
abatement he is entitled to and if he does not show that he is 
entitled toa reduction of any particular amount, there is no diffi- 
culty in principle and no injustice in giving effect to the landlord’s 
claim, One might as well put the case of adefendant who in an 
action of debt proves that he has paid something without proving 
that he has paid anything in particular, Again, ¢o take a very 
common type of case, if the plaintiff sues for the agreed price of 
goods sold and delivered, the defendant, although he has accepted 
the goods under the contract, may say that the goods were not in 
accordance with the contract and plead the difference in value as 
a defence gro tanto to the plaintiff’s claim, Whoever heard in such 

a case of a contention to the effect that the moment it is shown that 

the goods were not inacccrdance with the contract .the plaintiff's 

claim is at an end until he can go further and show what was the 

value of the goods which he in fact delivered? Soin an action 

for rent, the plea of diluvion is a single plea to be taken and sub- 

stantiated by the defendant, Upon the face of section 52 of the 

Bengal Tenancy Act it is hardly possible to contend to the contrary. 

So faras I have been able to ascertain no doubt or difficulty had 

ever been felt upon this point under either Act X of 1859 or 
Act VIII of 1869. The circumstance that landlords in India are 
given large statutory powers of entering upon land demised in order 
- to measure the area of tenancies in no way imports that the 
burden of proving variations in area is, as between the landlord and 
tenant, upon the landlord. The burden of proof depends upon the 
nature of the case and just as the landlord, under section 52, must 
prove his right to additional rent for excess land so the tenant 
must prove his right to a reduction of rent in respect of deficiency. 
If a tenant after diluvion wants to get rid of his landlord’s Arima jacte 
` right to the full rent he may bring his suit for abatement of rent and 
upon proper proof of the extent of the diluvion his liability will be 
reduced, If he does not choose this course, then while he can stili 
plead and prove the fact and the extent of the diluvion as a partial 
‘defence to a suit for the full rent he can make no grievance of the 
fact that the landlord claims it from him, At the one time or at 
the’other it is for the tenant to show what he has lost and that he 
has bgen partially discharged from the liability which he assumed 
as tenant. The case of partial eviction by title paramount is not, 
_ technically before this Full Bench, and, though the decisions upon 
cases of diluvion hava made it necessary to deal with the subject, 
I have thought it right to confine’my observations to the English law 
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upon the consequences of eviction which appeara to me to have 
been misunderstood. Ido not pretend that as at present advised 
Isee any reason to suggest that the law in Indiais different as 
regards the burden-of proof in a suit for rent and any attempt to 
make good such a distinction seems to me to be rendered difficult 
by the decision of the Judicial Committee in Durga Prasad’s case 
(1), But itiş not necessary for this Full Bench to -promounce 
finally upon the matter. 

In my judgment the first of the two questions put to us should 
be answered in the negative. To the second I would answer that 
in the circumstances set forth in the question the onus is upon the 
defendant to prove the extent of the diluvion and the corresponding 
abatement of rent which he may claim, 

The second appeals should be remanded to the Division Bench 
for final disposal, Costs before the Division Bench and before us 
to be in the discretion of the Division Bench at the final determina- 
tion of the appeal, 

Buckland, J. :—I agree. 

Suhrawardy, J. :—I agree, 

Mukerji, J. :—I agree, 

Guha, J. :—I agree, 

The following judgment was then delivered by the Division 
Bench (Suhrawardy and Graham, JJ.): 


These appeals have been remanded to us by the Full Bench for 
final disposal, The point that arises in these appeals and was 
referred to the Full Bench is whether the onus was rightly placed on 
the plaintiff by the Courts below. That question is answered by the 
Full Bench in the negative. The lower appellate Coutt decided 
the case on the footing that the onus was upon the plaintiff, In the 
view that has been taken by the Full Bench the decree of the lower. 
appellate Court must be discharged as having been based upona 
misconception of the law, The question then is whether the case 
should be decided by us. We donot think that we can in second 
appeal properly estimate the value of the evidence on record, after 
placing thaonus on the defendant, We accordingly set aside the 
judgments and decrees of the Court of appeal below and direct that 
the cases be sent back to that Court for rehearing of the appeals 
in the light of the judgment of the Full Bench. ° 

* Mr. Sen Gupta on behalf of the respondent in second appeal 
No. 2879 of 1929 prays that his clients’ case be sent back to the 
trial Court, We do not see any neceasity for doing so, The appel- 


(1) (1913) I. L. R, 41 Cale, 493 (513), 


` 
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late Court will consider the evidence on the record andif it is of 
opinion that a further enquiry in the matter should be made, it will 
be in the discretion of that Court to do so, 

We direct that the costs of the Full Bench be paid by the res- 
pondent in Second Appeal No, 2879 and the costs of hearing before 
us do abide the final result, Asthe respondent did not appear in 
the other appeal we make no order as to costs in thht appeal so far 
ag the hearing in this Court is concerned, 


In view of the order we have passed, no order on the cross- 
objection is necessary, 


A.T, M, : $ Cases sent back, 
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ADMINISTRATOR-GENERAL OF BENGAL 
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KUMAR KARTICK CHANDRA MULLICK AND oTHErs,* 


Will—ConstructionVoeid for uncertainty, 


The Subamabanik Samaj was a religious body incorporated under the Indian 
Companies Act. Rule 15 of the Memorandum of Association provided that the 
executive committee should consist of 2 Sacretaries and other persons. Power 
was given to the Samaj to alter any of the rules at the annual general meeting. 

The testator in his Will directed that the number of Shebaits should always 
bè five including the Secretary of the Subarnabanik Samaj : 


Held, that the “appointment of the Secretary as one of the Shebaits was void 
for uncertainty. 


That nicther of the Secretaries was a Shebait either jointly ewith his co- 
secretary or secretarics, 


Is the Goods ef Edward Baylis (decd.) (1) and In the Goods of Blackelt 
(2) referred to, 


Questions submitted by the Adminpa aaner] of Bengal - 


for Court’s opinion. 
. *Onginal Civil Suit Na, 495 of 1931. | ` 
(1) (1862) 2 Sw. & Tr. 613. (2) (1877) Le R. a P, D. 72. 
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1931. Afessrs, Pugh and P. C. Basu for the Administrator-General, of 


Administrator- Bengal 
General of Bengal Messrs, S. C. Bose and J, C. Sett for Jogendra Nath Dutt and 


Ve 


Kumar Kartick Manick Lal Dutt. 


- ee Mr. S. N. Banerjee ( Sr) for the Secretaries of tAe Subarno 
. Bantk Samaj, , 
Marth, 30, ' Panckridge, J.:—This is an originating summons ‘taken out. 


by the Administrator-General of Bengal i in the matter ol the Will of 
Manicklal Dutt deceased. 

The testator died on the 3rd January 1928 leaving a Will and 
a codicil of which the Administrator-General of Bengal, was appoint- 
ed sole executor and trustee. 

Probate was obtained on the 4th September 1928 and the 
Administrator-General has since that date been in possession of 
the estate. The difficulty arises with regard to a religious endow- 
ment for the benefit of certain deities which was created by the 
testator. The endowment contemplates Shebaits and the Will 
appoints 4 persons relations of the testator as Shebaits, and provides 
for their places being filled on their decease or on their ceasing to 
act, 

In addition to these 4 persons the Will appoints as Shebait the 
Secretary for the time being of the Subarnabanik Samaj. 

a In clause 12 of the Will the testator directs that the number 
of- Shebaits shall always be 5 including the Secretary of the 
Subarnabanik Samaj. The question is whether this appointment 
ig void for uncertainty, and if it is not void for uncertainty how 
it should be construed ? 


The Subarnabanik Samaj is a religious body incorporated under, 
the Indian Companies Act, and I have before me its Memorandum, 
of Association and its rules and regulations which cotrespond: to” 
the Articles of Association in a Company incorporated for. gait, 
Regulations 15 to a2 (inclusive) deal with the executive committee 
of the Samaj, Article 15 provides that, the executive committee 
shall consist of a President, 5 Vice-Presidents, 2 Secretaries, 2 
Assistant Secretaries, 1 Treasurer, 1 Auditor and 26 other members, 
By Article 57 there is power given to the Samaj to alter any of -the 

« rales at the annual general meeting. 


° e There are 2 Secretaries who in fact hold the office as contains 
plated by regulation 15. Two cases have been-cited.to me where 
the English Courts have had to consider language in some degree 
resembling the language of the Will which is the subject matter of 
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this summons. Jn the Goods of Edward Baylis (decd.) (1), where A 
was appointed executor with any two of the testator’s sons. When 
two of such sons applied for probate their application was rejected 
the Court holding thg appointment to be void for uncertainty, 
Similarly, ig the Goods of Blackwell (2) the testator appointed one 
of his sisters sole executrix. At the time of the Will the testator 
had 3 sisters living but two of them predeceased him, The Presi- 
dent following Zn the Goods of Baylis (1) held that probate could 
not be granted to the surviving sister as the appointment was void 
for uncertainty, 

I have been referred to various sections in the Succession Act, 
and it is pointed out that undoubtedly the scheme of the testator’s 
Will was that among the Shebaits should be some one who was 
unconnected with the family but was connected with the Subarna- 
banik Samaj, and it is suggested that either both the Secretaries 
should be Shebaits or that one of them to be selected by the asso- 
ciation should be Shebait. It is unfortunate, the testator must 
have been under the mistaken impression that there was only one 
Secretary of the association but I do not think that I can speculate 
as to what directions he would have given in his will had he 
realised the true state of affairs and given directions accord- 
ingly, 

It is true that the effect of excluding the Secretaries from the 
office of Shebait will be to render that part of the Will that pro- 
vides, that “there shall always be 5 Shebaits including the Secre- 
tary,” impossible of performance, but that I think is inevitable ; 
if any particular number of persons are appointed in a Will to fill 
certain offices, it is inevitable that that number must be reduced if 
for any reason the appointment of any one or more of such 
persons is void. On the face of it there is no ambiguity in the 
language of the Will but it is impossible to apply that language to 
existing facts, and though I regret that it is not possible to 
render -effective the general scheme of the testator’s bequests 
with regard to the Shebaits, I do not think I should be justified 
in as it were framing a scheme to carry out the administration of 
the endowment on lines which I think would have commended 
themselves to the testator had he known there were two Secretaries 


of the igstitution, In the circumstances I think I must follow the 


principle laid down in the two cases to which I have been referred. 
The answer to the questions will therefore be as follows; 
„Q. (1) The appoitment is void for uncertainty, 
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Q. (2) Neither of the Secretaries is a Shebait either jointly 
with his Co-secretary or Secretaries, 

Q. (3) Does not arise, 

Q. (4) (i) No. 

Q. (4) (ii) No answer is required to tif question. . 

Q. (5) The;subject matter of the Administratér General's 
quéstion is already provided for by the Will, 

Q. (6) It appears to me this question can only properly be 
answered when sucha disagreement as is contemplated by’ the 
question has actually arisen and that the matter is not one which , 
should be dealt with in anticipation. : 

That concludes the consideration of the questions raised by 
the summons, In the circumstances all parties .may have their 
costs out of the trust funds. The Administrator-General will have 
his costs as between attorney and client including fee actually ae 
Costs allowed as of one day’s hearing. 

N. C. Bural and Pyne: Attorneys for the Administrator- 
General of Bengal, 

P. Basak: Attorney for Jogendra Nath Dutt and Manick Lal 
Dutt, 

- A. C. Dey; Attorney for the Secretaries of the Suborno Banik 
Samaj. 
Questions answered, 
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APPELLATE CIVIL. 


Before Mr. Justice Sukrawardy and Mr, Justice Grakam, 
NALINAKSHA MAJHI AND OTHERS : 
. - 
RAJANI_KANTO_DAS MOHANTA AND OTHERS.* 


Hinds law—Inkeritance—Doctrine of spiritual benefit, kew far -applicable— 
Marriage among Fati-Vaishnavas, if valid according to Hindu law— 
Children of such marriage, if entitled io inherit. 


` The doctrine of spiritual benefit or offering of funeral oblations is not the only 
test of heirship. 


Propinquity or proximity of birth is the principle ree the order of 
succession but the capacity for conferring spiritual benefit is also taken into con- 
sideration according to the Bengal School. 


re 


The capacity to offer funeral cakes becomes important when it has to be con- 
sidered in connection with the claims of rival competitors to heirship and in deter- 
mining the order of succession ; it is a key to the order of succession but not to 
inheritance. Itis on the failure of nearest heirs that the question of spiritual 
benefit really arises, i 


Akshay Chandra Bhattacharya v. Hari Das Geswami (1); Toolses oe Seal 
v. Luckmymeney Dassee (2) followed. 


Act XXI of 1850 (Caste Disabilities Removal Act) is intended to apply only 
in a case Where a person loses his right to inheritance according to the religion 
he has renounced. 

Asa Vatsknava does not renounce the Hindu religion, Act XXI of 1850 does 
not apply in his case and the Hindu law docs not inflict on him forfeiture of right 
of inheritance. 

Teeluch Chunder v. Shama Churn (4) referred to. 


A marriage between a Brahmin and a Sudra woman, both of iba are 
Vaishnavas, though not contracted according to strict Hindu law, is still a.form of 
"marriage recognised by Courts as a form of marriage prevalent in a particolar 
sect and the children are legitimate. 

' Benode Behari v. Saski Bhusan (4) referred to. 
Appeal by the Plaintiffs, 3 


* Appeal from Appellate Decree No, 2933 of 1929, against the decrees of B. K. 
Basu, Esq., District Judge of Burdwan, dated the aoth June, 1929, affirming the 
decree of Babu Gopal Chandra Basu, Additional Subordinate Judge at Asamsol, 
dated the 31st January, 1927. 

(1) (1908) 1. L. R. 35 Cale. 721 (726) 3 12 C. W. N. “it ° 
(2) (1900) 4C. W.N. 743 
* (3) (1864) 1 W. Re dog. (4) (1919) 24 C. W. N. 958, 
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Suit for a declaration that the defendants are not entitled to 
inherit according to Hindu law, 

Messrs. Sarat Chandra Bose and Kamalaksha Bose for the 
Appellants, 

Messrs, Brajatai E Gunada Charan Sen ane Jyotish 
Chandra Sircar for the Respondents, 

C. .A, V, 
The judgments of the Court were as follows:—- 


Suhrawardy, J.:—The parties to this litigation belok toa 
low caste of Hindus known as Sadgope Suri, whose occupation is 
supposed tobe dealing in intoxicating liquors and agriculture, 
The properties in suit belonged to one Nayan*Majhi who died in 
1280 B, S, corresponding to 1873-1874 leaving a widow Garabini 
anda daughter Bhikharini, Bhikharini died in 1328 (1921) and 
Garabini in 1330 (1923), The plaintiffs are Nayan’s brother's 
grandsons and the defendants 2 to 4 are the sons and grandson of 
Bhikharini, It is not disputed that” the defendants 2 to 4 are pre- 
ferential heirs according to Hindu law and are entitled to succeed 
to the properties left by Nayan, But it has been found that after 
the death of Bhikharini’s first husband she became a Vaishanava 
and contracted a marriage in the Vaishnava form with the defendant 
No. 1 who was originally a Brahmin and had become a Vaishnava, 
The other defendants are their children, © The plaintiffs accordingly - 
maintain that the defendants are excluded from inheritance due to 
change of religion and that they, the plaintiffs, are the heirs of 
Nayan and entitled to recover possession of the lands in suit, The 
defendants in answer assert that inspite of their being Vaishnavas 
they are Hindus and heirs of Nayan under the Hindu law ; further 
they allege that Nayan executed a Will in favour of Garabini con- 
veying an absolute interest in the properties in suit, and that Gara- 
bini executed a deed of gift of these properties in 1891 in favour of- ` 
the defendant No. 1. Upon these pleadings two main itsues were” 
framed—(1), Whether the plaintiffs were entitled to succeed in pre- 
ference to the defendants,- to the estate of Nayan Majhi and (a), 
Whether the Will and the deed of gift propounded by the defendants ` 
were genuine and should be given effect to. The learned Sub- 
ordinate Judge in the trial Court decided the first issue against the 


.e defendants, his opinion being that Bhikarini having becqme a 


Yaishnava, her children were not entitled to succeed to Nayan 
Majbi. On the second point he ‘held that the Will and-the deed of 
gift were genuine and in that view dismissed the plaintiffs’ suit, 


On appeal the learned District Judge has come to opposite con- 
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clusion on the two issues raised, On the first issue he has held that 
the defendants 2 to 4 are not excluded from heirship under the 
Hindu law and are thus entitled to succeed to the properties left by 
Nayan Majhi and are rightly in possession of the same, On.the 
second issue he bas heli that the Will was not genuine and there- 
fore the defendants cannot succeed on the strength of the gift by 
Garabini. The plaintiffs have appealed to this Court.and two pointe 
have been raised on their behalf, 

dt is firstly urged that the defendants arc excluded from inheri- 
tance under the Hindu law on the facts found by the Court below. 
It is next contended that even if Bhikarini was entitled to succeed 
to-her father Nayan,Majhi’s estate the defendants, who are her 
children by a marriage which was not according to Hindu law can- 
not succeed to the maternal grandfather’s estate, 


Mr. Bose for the appellant has rested his whole argument on the 
first point upon the theory of spiritual benefit as understood by the 
Dayabhaga school of Hindu law, He argues that since the defen- 
dants do not offer Pindas to their arcestor according to their reli- 
gious faith, they cannot inherit their grandfathers properties 
inasmuch as the right of heirship is indissolubly connected with 
the offering of Pindas, Mr, Bose goes further and maintains that 
the defendants not only do not but cannot offer Pindas to Nayan 
Majhi, as they are not Hindus and are excluded from inheritance 
under the Hindu law. The finding upon this point by the learned 
Subordinate Judge is to the effect that according to their belief they 
do not perform Sradh and offer Pindas. The learned District Judge 
does not express any opinion upon this question, 


Before proceeding further it would be useful to consider what 
the creed of the Vaishnavas is and what their statusis in Hindu 
society. We find on reference to authorities thatthere are prin- 
‘cipally two kinds of Vaishnavas, Among the Hindus there are 
some who worship the deity Vishnu of the Hindu Trinity in parti- 
cular, and.they are generally known after the name of the deity. 
Vaishnavas are accordingly the worshippers of Vishnu as Saivas and 
Saktas.are worshippers of Siva and Sakti (Kali), They are votaries 
of a particular god of the Hindu pantheon. There is no question 
of their status because they remain Hindus, though their form of 
worship is somewhat different from that of the ordinary Hindu 
The second class of Vaishnavas are known as Jati Vaishnavas, who 
worship Vishnu and his incarnations and forma distinct sect with 
their peculiar tenets gud customs, asortof liberal Hinduism, 
According to them there is no caste system, and persons of any caste 
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may be admitted to their fold and intermarry according to their 
peculiar marriage rites, but they are still governed by the Hindu law 
of inheritance. Vaishnavism is a schi amatic form of Hinduism but 
still within it, Among these Vaishnavas there are various sub-divi- 
sions, Some are called Vairagis or Vaishnava mendicants, and 
some are Jati Vaishnavas or Vaishn abs or Bashtams as known in 
Bengal, Banerjee onthe Hindu Law of Marriage and Stridhan, 
4th Edition 269 ; Risley on Tribes and Castes of Bengal, Volume 
II, 340. The defendants admittedly belong to the second class of 
Vaishnavas, namely, Jati Vaishnavas, 

The question that is to be decided is whether the defendants 
as Vaishnavas are entitled to succeed to the properties of their 
grandfather, who was a Hindu at the time of his death, The 
theory of spiritual efficacy in my opinion has been unduly 
stressed by Mr. Bose, It has been authoritatively laid down ' 
that the doctrine of spiritual benefit or offering of funeral oblations 
is not the only test of heirship. Propinquity or proximity of 
birth is the principle underlying the order of succession, but the 
capacity for conferring spiritual benefit is also taken into considera- 
tion along with it according tothe Bengal School. The question 
of the capacity to offer funeral cakes becomes important when it 


_ has to be considered in connection with the claims of rival com- 


petitors to heirship and in determining the order of succession ; 
in other words, it isa key to the order of succession but not to 
inheritance. Onthis ground even among those who are entitled 
to offer Pindas preference is given to such heirs as are entitled to 
offer a larger number of Pindas or to a greater number of ancestors 
than others ;Golap Chandra Sastri’s Hindu Law, sth. Edition, 
4531. Even according to the Dayabhage School of Hindu Law, 
under which the right of inheritance is mainly based on the , doc- 
trine of spiritual benefit, it cannot be applied consistently in all’ 
cases-—in casess of females succeeding to males, in the case ofa 
Chela succeeding to a Guru or in the case of Samanodakas, It is on 
the failure of nearest heirs that the question of spiritual benefit 
really arises, In dskhay Chandra Bhattacharya v, Hari Das Gos- 
wami (1), Mr, Justice Mitra states “spiritual benefit, notwithstanding 
some authorities to the contrary, is not always the guiding principle 
of*inheritance under the Bengal School of Law, The thepry of 
spiritual benefit cannot apply to a good many cases of inheritance 
under the Dayabhaga School of Law, Spiritual efficacy as a principle 


` guiding rule of succession must fail in the cases of all female rela- 


(1) (1908) I. L R. 35 Cale. 721 (726) 3 12 C, W. N. 511. 


Vor, LIV,] HIGH COURT, 


tions”, This view is supported by the decision in Zoolshkee Das 
Sealy, Luckmy Money Dassee (1). 

Mr. Bose goas so far as to contend that, if an heir does not, or 
refuses to offer Pindas to his ancestor, he is not entitled under _ the 
Hindu Law to succeed, to him, There is no authority for this 
proposition, The failure to offer Pindas or perform funeral obsequi- 
es according to Hindu rites entails sin which is expiable, .The 
right to inherit is based not on offering Pinda but on the capacity 
to offer it, Mayne’s Hindu Law, Chapter XVI. “ The simple 
fact of being entitled to give Pindas, the mere circumstance of 
being competent.to perform the exequtal rights constitutes a claim 
On inheritance”, (Sarbadhikari’s Principles of the Hindu Law of 
Inheritance, page 661), 


In the present case all that has been found by the Subordinate 


Judge on the point, as stated above, is that the defendants do not 
according to their religious belief, observe Sradh or offer Pindas, 
lt cannot be said that they have not the capacity to offer Pindas, 
As Vaishnavas they may not observe Sradh among themselves, but 
there is nothing to prevent them from offering oblations to a Hindu 
ancestor, 

The next question which has been argued at great length is 
whether a Vaishnava can succeed to a Hind ancestor, in other 
words, whether a Vaishnava is still a Hindu and is entitled. to 
succeed to a Hindu ancestor professing the orthodox creed. In 
Banerjee’s Hindu Law on Marriage and Stridhan, p. a59, it is ob- 
served that the Vaishnavas are admisied/y among the Hindu sects, 


By becoming a Vaishnava a Hindu does not change his religion, he ` 


is still a believer in all the deities of the Hindu pantheon though 
he worships one of them more than any other, 

The real test as to whether a “Vaishnava ceases tobe a Hindu 
and is incapable of inheriting to a Hindu ancestor is to,be found 
in the applicability to his case of Act XXI of 1850 the Disabili- 
ties Removal Act,.or the Freedom of Religion Act as it is called, 
Section 1 of the Act says, “So much of any law or usage now in 
force within the territories of the East Indian Company as inflicts 
On any person forfeiture of rights of properties, or may be held 
in any way to impair or affect any right -of inheritance 
by reason of his or her renouncing or having -been 
excluded from the communion of any religion or being deprived 


of caste, ceases to be enforced as law in the Courts of* 


the East Indian Company and in the Courts established .-by the 


(1) (1900) 4 C. W. Ne 743+. o ° i . 
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Royal Charter within the said territories.” It has to be seen 
whether the case of a Vaishnava comes within the category of the 
disabilities mentioned in that Act entailing forfeiture of right of 
inheritance, A Vaishnava does not renounce the Hindu religion. 
He is a Hindu and believes in the Hingu deities and professes 
the Hindu religion in his own way. He may have segeded from 
orthodox Hinduism, as Lutherans did from the orthodox Catholic 
Church, but haf not gone out of the pale of Hinduism.’ Nor has 
he been excluded from the communion of the Hindu religion, 
We have the authority of the learned District Judge, who is a 
Hindu for holding that the Vaishnavas may be said to have 
renounced caste without senouncing religion. Jati Vaishnavas, whom 
the learned Judge calls ‘casteless Vaishnavas’ as they do not 
recognise the caste system, are considered in society a perfectly 
respectable sect by the other Hindus of Bengal. They are not 
regarded untouchable by the ordinary caste Hindu, On the other 
hand a member of an untouchable caste whose water cannot be 
drunk actually becomes touchable on becoming a Vaishnava, 


Now it may be said thata Vaishnava is included within the third 
class mentioned in the first Section of Act XXI of 1850, namely, 
that ‘he is deprived of caste.’ These words have to be read with 
those preceding as meaning what is generally understood by the 
word ‘outcaste '—one excluded from religion and community, 
This matter has been considered at length by the great Hindu 
lawyer, Golap Chandra Sastri, in his book on Hindu Law-—where 
he observes (pages 5 and 9) “If the Act (XXI, 1850) be read 
and construed by the light of its preamble, there cannot be any 
doubt that deprivation of caste, owing only to change of religion, 
is what is intended by the Act to be declared as having no legal 
effect so as to affect the rights of a person changing his religion.” 
Deprivation of caste in the Section means deprivation of caste by 
reason of change of religion and not merely for moral degradation, 


The preamble of the Act shows that it simply extends Regula- 
tion VII of 1832, That Regulation was to this effect: " Whenever 
in any Civil suit the parties to such suit may be of different persua- - 
gions, wheh one party shall be of the Hindu and the other of the 


_Mohomedan persuasions or where one or more of the parties. to 


the suit shall not be either of the Mohomedan or Hindu persua- 
sions the laws of these religions shall not be permitted to operate 
to deprive sych party or parties of any property to which, but 
for the operation of such laws, they would have been entitled,” 
It is apparent therefore that Act XXI, ` 1850, is intended to 


b 
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apply only in a case where a person loses his right.to inheritance 
according to the religion he has renounced, As I have pointed 
out a Vaishnava does not renounce the Hindu religion and is still 
within the Hindu Communion, though he does not follow all the 
ritual of the orthodox Hindu religion, It has been judicially held 
that a Vairagi who belongs to the Vaishnava sect, is not incapable 
of succeeding according to Hindu Law, Zeeluck Chunder v, 
Shama Churn Prokash (1), In my opinion accordingly it cannot be 
said that an heir of Hindu, especially of the class to which these 
people belong, is necessarily deprived of inheritance if he becomes a 
Vaishnava, Act XXI, 1850, does not apply in his case, and the 
Hindu law does not inflict on him forfeiture of right of inheritance, 

. The next question ought not to raise much difficulty, If 


Bhikarini had survived Garabini she would have succeeded to- 


the estate of Nayan, After Garabini’s death succession opened 
out to Bhikarini’s children and they would apparently be entitled 
to succeed, They are born of lawful wedlock and are legitimate, 
Benode Behari Adhikari v. Sashi Bhusan Bhur (2). The marriage 
may not haya been contracted according to strict Hindu law, 
it is still a marriage recognised by Courts as a form of marriage 
prevalent in a particular sect. Besides a marriage between a 
Brahmin and a Sudra woman, as in this instance, though not an 
approved type of marriage, is still a marriage and the children 
are legitimate., Moreover, it is in evidence that a Brahmin, the 
plaintifs Guru or priest, was present at the marriage which was 
not probably wholly ucorthodox, 

Accordingly in agreement with the learned District Judge I hold 
that Bhikarini’s sons are not excluded from inheritance and succes- 
sion to the properties left by Nayan. This being so, the plaintiff's 
„suit must fail and the appeal should be dismissed with costs, 

Graham, J. :— The question involved in this appeal ia whether 
Bhikarini and Rajani have ceased to be Hindus or in other words 
have gone altogether outside the pale of Hindu religion or not. 

_ The Courts below have negatived this contention and have 
held that the sons of Bhikarini and Rajani cannot bọ excluded 
from inheritance to the property of their grandfather Nayan. 
That conclusion is in my judgment supported by the authorities 
to some of which my learned brother has referred, I agree with 
the view expressed by my learned brother and ne the appeal 
must be dismissed, 

R. M, Appeal dismissed, 

(1) (1864) 1 W, R. 209. i (2) (r919) 24 C. W. N. 958. 
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Before Mr, Justice Graham and Hr, Justice D. N. Mitter, 
GIRISH CHANDRA DUTT AND OTHERS 


: Y. 
0 
GIRISH CHANDRA MALI AND ANOTHER. *, 


Ejectment—Bengal Tenancy Act (VIL of 1885), Sect. 49, 66, 162 (h)—-Pre- 
sumption, if rebutted by decree under section 66— Entry in recerd-of-rights as 
` paderraiyat with right of eccupancy— Suit under section 66 against under- 
raiyat fer arrears of reni and in default jor ejectwent, if maintainable— 

Ceurt-fee payable. . 

Section 102 clause (h) of ethe Bengal Tenancy Act. empowers a Settlement 
Officer to record the incidents of an under-raiyatl, which include the acquisition of 
right of occupancy by custom. Such acquisition is a special condition and inci» 
dent of the tenancy of an under-raiyat. 

Suresh Chandra Rat v, Sitaram Singh (1) dissented from. 

Section 66 of the Bengal Tenancy Act applies to the case of an under-raiyat 
with right of occupancy, 

A decroe under section 66 of the Bengal Tenancy Act is not sufficient to dis- 
place the effect of the presumption arising from the entry in the record-ofrights 
that the under-raiyat has acquired a right of occupancy by custom. 

Abdul Hamid v. Bakuh Ali Pandit (2) referted to. 

The proper Courtefee payable in a suit for ejectment of an under-raiyat is that 
on a year's rental. 

Appeal by the Plaintiffs.. 
Suit for ejectment, — 
The material facts appear from the judg ment, 


Messrs, Bejoy Kumar Bhattacharjee and Nripendra Chandra Das 
for the Appellants. 


Mr. Abinash Chandra Ghose for the Respondents, 
The following judgments were delivered: 


D. N. Hitter, J, :—This is an appeal by the plaintiffs and arises 
out of asuitin ejectment. The plaintiffs’ case is that the defen- 
dants are under-raiyats and that the notice under section 49 of the - 
Bengal Tenancy Act had been served on them and that asin 
spite of this notice they did not vacate the land the present suit 


** Appeal from Appellate Decree No. 1921 of 1928, against the decree of A. 
E. Porter Esq., Additional District Judge of Tipperah, dated the 16th April, 
1928, reversing th&t of Babu Hem Chandra Mitra, Subordinate Judge, 1st Court, 
Comilla, dated the zoth May, 1927. 


(1) (1940) 57 L C. 126. (a) (1929) 33 C. W. N, 1193. 
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had to be instituted. The defence to the’suit falls under two heads, 
. namely, (1) that the plaintiffs ara not proprietors in respect of this 
land and (2) that the defendants have acquired a right of occupancy 
by custom and as such gre not liable to be ejected, The first 
defence did got prevail with the Court of First Instance and with 
regard to the other part of the defence it was held that the defen- 
dants had not acquired a right of occupancy by custom and were 
liable to ejectment, The result was that the suit was decreed with 
costs, the plaintiff,’ raiyati right in the disputed land was declared 
and it was directed that the plaintifs do recover Khas possession 
thereof by evicting these defendants, ° 


Against this decree the defendants preferred an appeal to the 
Court of the Additional District Judge of Tipperah who has reversed 
the decision of the Subordinate Judge and has dismissed the suit, 
With regard to the first head of the defence the learned District 
Judge is in agreement with the findiog of the first Court and he has 
come to the conclusion that the defendants are not entitled to 
question the plaintiffs’ title to be their landlords in respect of the 
raiyati holding to which the plaintifs lay claim, With regard to 
the second head of defence he his come toa directly opposite con- 
clusion to that of the Subordinate Judge who tried the suit in the 
first instance, 


A second appeal has been taken to this Court by the plaintiffs 
and the main argument addressed to us has been directed to a criti- 
cism of the finding of the District Judge that the plaintiffs had 
failed to rebut the presumption fromthe entry inthe record of 
tights that the defendants had acquired aright of occupancy by 
custom, The argument on this part of the case is put in this way. 
It is said that there were no materials before the Settlement Officer 
which could justify -his record to the effect that the defendants had 
acquired a right of occupancy by custom, Itis also stated that 
` even if the presumption arises from the entry in the record-of-rights 
that presumption has been rebutted by a subsequent decision 
inter partes ina suit framed in accordance with the provisions of 
section 66 of the Bengal Tenancy Act under which a decree was 
passed for ejectment on failure of the defendants to pay the rent 
decree within a certain time and itis argusd that that decree ise 
conclusi¥e for th: purpose of showing that the defendants have got 
no right of occupancy in the disputed land and that in any event 
it is said that that decree is sufficient evidence to rebut the pre- 
sumption arising from ‘the entry in the record-of-rights, It is 
further argued that no presumption arises under section 103 of the 
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Bengal Tenancy Act in respect of the entry recording the acqui-- 
sition of the rightof occupancy by custom as it was within the- 


Girish Chandea Dutt Competence of the Settlement Oficer to record this incident of the 


Ve 
Girish Chandra Mali 
D. N. Mitter, Fa 


holding under the provisions of section 102 ef the Bengal Tenancy 
Act. Itissaidthat under clause (b) of the said secéion all that 
a Settlement Officer is required to record is as to the class or classes 
to which tenant belongs, namely, as to whether heisa tenure- 
holder or a raiyat holding at fixed rates ora settled raiyat gran 
occupancy raiyat, ora mon-occupznocy raiyat oran wunder-raiyat, 
It is said that clause H of the said section which empowers a 
Settlement Officer to reeord special conditioa or incident, if any, 
of the tenancy does not give him an authority to record a general 
custom of the description recorded by him in the present case and 
in support of this view reliance has been placed on a decision.of Mr, 
Justice P, R. Das in the case of Suresh Chandra Rat v, Sitaram 
Singh (1) and it is said there that the burden lay on the defendants 
of establishing by evidence before the Court that there was a custom 
by which the defendants acquireda right of occapancy, Taking 
the last contention first it is to be observed that clause (h) of 
section 102 is sufficiently wide to empower a Settlement Officer to 
record the incidents of an under-raiyati by which the under-raiyat 
is said to have acquired the right of occupancy by custom, Ordi- 
narily an under-raiyat cannot acquire aright of occupancy under 
the statute and this is certainly special condition and incident of 
the tenancy of an under-ralyat if he acquired the right of occupancy 
by custom, This does not cease to bs a special condition or inci- 
dent of the tenancy merely because thia question has to be esta- 
blished by evidence of a general character, with regard to the 
particular tenancy'itis a special condition although the evidence 
by which the special incident is established may be of, a wide and 
general character. The decision of Mr, Justice P, R. Das seems 
not to have been followed in that Court as will appear from the 
decision of Mr, Justice Jamss inthe case of Singheswar Chow- 
dhury v. Parbai Mondal (2). Reference is also made to a decision 
of Mr, Justice Kulwant Sahai inthe case of Debi Dayal Singh v. 
Gangoo Kuer (3), in support of that view taken by Mr, Justice 
P. R. Das. It is to be noticed, however, as appears from the deci- 
sion of Mr, Justice James that that decision was reversed by an 
appeal under the Letters Patent. The judgment unfortunately of 
the Letters Patent was not placed before us, Be that as it may, 
` (1) (1920) 57 L C, 126. i (2) [1927] A, I. R. Pat. 376. 
(3) (1925) 89 I. C. 1040, : 
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this point had never been raised in this Court andina decision of 
this Court in the case of Gopal Mondal v. Topai Sankhari (1), it was 
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assumed by Fletcher and Huda JJ, that it was within the compe- Gish Chandra Dutt 


tence of a revenus officer to record an entry with respect to the 
acquisition by an under-zaiyat of a right of occupancy by local usage 
or custom. The same view wasalso takenin a rent decision of 
this Court inthe case of Abdul Hamid v. Baku Ali Pandit (2). 
We arè of dpinion having regard to the clear language of clause (h) 
of section roz that the revenue officer did not exceed the juris- 
diction conferred on him in recording this incident of the right of 
occupancy having,been acquired by the under-raiyat by custom, 


With regard to the contention that there was no evidence before 
the Settlement Officer to justify him in recording the entry it is 
sufficient for us to state that the evidence of the defendants shows 
that a number of witnesses were examined before the Settlement 
Officer before he made this record. The learned Subordinate Judge 
was, therefore, not right in saying that there was no evidence to 
show that there were materialson the basis of which the entry in 
question was made. 


With regard to the contention that the presumption arising from 
the entry bas been rebutted by the decision under section 66 of the 
Bengal Tenancy Act it is sufficient for us to say that the decision 
which has been placed before us does not disclose that any issue 
with regard to the status of the defendants was tried in the rent suit, 
All that we find from the judgment is that the defendants were said 
to be the plaintiffs’ under-raiyats. But then it is said that section 66 
could not be applied to a case of an under-raiyat who had acquired 
a tight of occupancy, It is to be noticed however that section 66 
in terms does not exclude a case of an under-raiyat with right of 
occupancy for the opening words of the section are to the following 
effect “ When arrears of rent remain due from a tenant not being a 
permanent tenure-holder buta raiyat holding ata fixed rate or an 
occupancy raiyat,” It would appear clear from these words that 
section 66.is not made inapplicable to under-raiyats with a right of 
occupancy. The legislature certainly had in view the distinction 
between an occupancy raiyat and an under-ralyat with a right of 
occupancy, An examination of section 113 of the Act is sufficient 
to show that the Bengal Tenancy Act does recognise this distinctione 
and if i@was the intention of the legislature that section 66 could 
not apply toan under-raiyat with a right of occupancy there was 
nothing to prevent it from saying so. Reference, however, is made 


(1) (t918) I. L. R. 46 Calc, 43- ” (a) (1929) 33 C. W. N. 1193. ° 
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in this connection to section 6s of the Act and it is said that the 
only class of persons who are not liable to ejectment are the perma- 
nent tenure-holders, a raiyat holding at a fixed rate or an occupancy 
raiyat, Itis argued therefore that this decree under section 66 is 
inconsistent with the position of the defendants having acquired a 
right of occupancy by custom, In tbis connection reéerence may 
be: made usefully to certain observation of the learned Chief 
Justice in the case of dddul Hamid v, Bakub Alt (1) to which we 
have already referred. There as in the present case the decree was 
not executed before the tenant defendants paid the money and the 
decree could not be followed by ejectment. The ferm of the decree, 
as the learned Chief Juttice points out, was that if he did not pay 
the rent in so many days he was liable fo be ejected, He did pay 
the rent and he never was ejected and it is said that because that 
was a proceeding under section 66, because the form of the decree 
was that if he did not pay he was liable to be ejected, that is con- 
clusive against him to the effect that he has no right of occupancy 
orat allevents, it is evidence which the lower appellate Court 
should have regarded as sufficient to overthrow the entry in the 
record-of-rights, For these reasons we are of opinion that the 
decree under section 66 is not sufficient to displace the effect of 
the presumption arising-from the entry in the record-of-rights, We | 
think that the learned District Judge was right inthe view which 


he took with regard to the effect of the entry in the record-of-rights. 


He considered the oral evidencə which was only that of the plaintiffs 
given to rebut the entry in the record-of-rights, He is not satisfied 
that that evidence sufficiently rebuts the entry. . 

Another point has been taken with regard to the question of 
costs, It is said that the suit which was instituted by the plaintiffs 
appellants was one framed on the basis of ejectment of a tenant and 


“under the provisions of section 7 clause (ii) of the Court-Fees Acht 


the plaintiffs were only liable to pay court-fees ona year’s rental, ` 
The learned Judge, however, thought that the court-fees should 
be assessed on the basis as if this was a suit for possession as against . 
the trespasser, The view has been uniformly maintained in this 
Court that the proper court-fee payable in such a case is that on .a 
year’s rental, There is only one decision of Mr. Justice Cammiade 


„Who took’a contrary view, This is clearly opposed to the earlier 


decisions of this Court which are uniform in this beba, Ina 
subsequent decision of Mr, Justice Suhrawardy with whom Mr. 
Justice Jack concurred, -it was pointed out that the view taken by. 


(1) (1929). 33. C. W. N. 1193. j : 
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Mr, Justice Cammiade could not be sustained in view of the con- 
sensus of opinion of this Court contrary to that decision. The 
learned District Judge seems to have been wrong in asking the 
appellants before him, respondents before us for deficit court-feas 
remembering that the swit is one for recovery of possession as 
against the trespasser, It was for the defendants respondents before 
us to complain against that decision, He did not however, tale 
any such step, The result is that as the appeal by the defendants 
had been allowed with costs by the lower appellate Court the 
plaintiffs have become liable to pay this sum to the defendants on 
the erroneous view taken by the learned District Judge. It is not 
right that the plaintiffs should pay Rs. 195 tothe defendants res- 
pondents, we are informed by the learned Advocate for the appel- 
lants that this sum has already been realised, In the circumstances, 
we think the proper order to make is to dismiss the appeal and vary 
the decree of the lower appellate Court only with regard to 
costs. 


The defendants respondents will be entitled to costs both in the 
Court of first instance and in this Court, They will also get costs 
of the lower appellate Court less Rs, 195 from the plaintiffs, The 
sum of Rs, 195 which has already been taken by the defendants 
respondents will be set off against costs which have been awarded 
‘to them, 


A, T, M. Appeal dismissed : Decree varied, 
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Before Mr, Justice S. N. Guka. 


GOUR SUNDAR MAJUMDAR 
. iP 
KRISHNA KAMINI CHAUDHURANI AND OTRERS.* 


° 
Suit for assessment of fair amd equitable rent—Co-sharer landlords net joining 
“as platntify—Bengal Tenancy Act (VIII ef 1885), Section 188, appli- 
cabslity of. 
A suit to have fair and equitable rent assessed, is consistent with and arises 
out of the general law and is not one which the landlord ts required or authorised 
to do under Section 188 of the Bengal Tenancy Act: ° 


Chiranjib v. Mahendra (1) 3; Dhasanjoy v, Opendna (2) followed. s 


It is unnecessary to join the other co-shaters as plaintiffs as Section 188, 
Bengal Tenancy Act did not apply, but they should be made party defendants so 
that the assessment when made might bind all equally : 

Partap Makten v. Mustammat Wasirunnessa (3) followed. 


Where a suit was brought on a finally published record of rights and the plea 
was taken that there could be no assessment on the ground that the rent had not 
been paid for over twelve years : 


Held, ‘the fact that the rent had not in fact been paid for a length of time 
well over twelve years before suit could not possibly be a ground for dismissal 
of a suit for assessment of rent. The right to have fair rent assessed continues 
so long as the relationship of landlord and tenant continues : È 

Birendra Kisore Manthya Bakadur v. Anandapriya Baiskanabi (4) dis- 
tinguished. 

There cannot bs any bar to a decree for rent or damages for use and occupa. 
tion in a suit for assessment of rent if the fact of possession of the lands in 
respect of which assessment is prayed has been admitted or proved and if the 
claim is not barred by limitation. 


Fagannath Majhi Y. Jumman Ali (5); Bhupendra v. Surja Kanta (6) ; 
Manmatha v, Surendra (7) followed. 


Appeal by the Defendant. 
Suit for assessment of fair and equitable rent and for damages, 
The material facts appear from the judgment, 
Mr, Jatindva Nath Chowdhuri for the Appellant. 
* Appeals from Appellate Decrees Nos. 1664 and 1665 of 1929, against the 
decree of Mr. Nripendra Nath Guha, Subordinate Judge, and Court of Zillah 


Pabna and Bogra (at Pabna), dated the 4th February, 1929, arfliming those of 
Babu Sarendra Nath Sen, Munsiff, 1st Court, Serajgunge, dated the ist June, 


e e 


1988. ° 
(t) (1928) 32 C. W, N. 1238. (a) (1918) aa C. W. N. 685. 
(3) (1925) I. L. R, 4 Pat. 604. ° (4). (1912) 28 C. L. J, 151. 


(5) (1901) I, L. R. 29 Cale. 247. (6) (1933) 38 C. L. J. 291. g 
(7) {1923) 40 G, Ls J: 538. i 


Vor. LTY,] HIGH COURT, 


Messrs, Amarendra Nath Bose and Sachckidananda Roy for the , 


Respondents, 
C. A, Y, 

The following jadgment was delivered, 

S. N. Guha, J., :—These two appeals are directed against the 
concurrent detisions of the Courts below arrived at in two suits for 
assessment of fair and equitable rent and for recovery ,of damagés 
for use and occupation of lands for the period from 1331 to 
1333 B. S., as also for other reliefs. The defence of the contest- 
ing defendant, the defendant No. r in the suit, was that there was 
no relationship of ‘landlord and tenant between him and the 
plaintiff in the suit: that the lands in respect of which assessment 


of fair rent was asked for, were held -by him as Kaimi Mokrari . 


jama under the gro Jorma defendant No. 2 in the suits, It was 
also pleaded in defence that the suits as laid were not maintainable 
inasmuch as all the co-sharer landlords had not instituted the suits 
as plaintiffs, 

It would appear from the finally published record of rights that 
the plaintiff was landlord of the contesting defendant in the suits 
in respect of the lands mentioned in the plaint : the defendant 
being a tenure-holder, The entries in the record further show 
that the defendant was paying certain amounts to the gro forma 
defendant No. 2, as rent, but no rent was shown as payable to the 
plaintiff, The record however contained a note that the tenancies 
forming the subject-matter of these suits were liable to be assessed 
with rent in respect of the shares of the co-sharer landlords, of 
whom the plaintiff was one. The plaintiffs claim was therefore 
based upon the state of things appearing from the finally published 
record of rights, no rent having been settled as payable by the 
contesting defendant in the suits in respect of the plaintiff's 
share. : 

The Courts below have agreed in overruling the defence of 
the defendant No. x in the suits, and in assessing fair and equitable 
rent as prayed by the plaintiff in the suits. The lower Courts 
have also passed decrees ia favour of the plaintiff, for damages 
for use and occupation of the lands io suit for the yeats 1331, 
1332 and 1333 B. S., the measure of damages being the fair and 
equitable rent assessed in the suits, 

Of the various points raised in support of the appeals to this 
Court, the one relating to the maintainability of the suits may be 
considered first. The position that in a suit by a co-sharer landlord 
as plaintiff for assessment of rent payable to such co-sharer landlord 
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„it is not necessory that the other co-sharers should join as plaintiffs 


where there is no dispute about the extent of the share of the 


.co-sharer plaintiff, based on the principle that a snit to have fair 


and equitable yent assessed was consistent with and arises out of 
the general law, and was not one which the landlord was required 
or authorised ‘to do under the Bengal Tenancy Act within the 
meaning of Section 188 of the Act, has been accepted in this 
Court. [See Chiranjib Sen v, Mohendra Nath Biswas, (1) 
Dhananjoy Manjhi v, Upendra Nath Deb Sarbadhicary (2) j]. As 
has been noticed by Rankin, C. J. in the case of Raj Chandra 
Bhowmitk v. Nawab K, Habibulla (3) the observations of Adami 
J. of the Patna High Court in Partap’ Makton v. Mussammat 
Wastrunnessa (4) that it may be unnecessary to join the other 
co-sharers as plaintiffs as Section 188 did not apply, but surely they 
should have been made parties defendants, so that the assessment 
when made might bind all equally, were sound in principle. In 
view of the fact that all the co-sharers were joined as defendants 
in the suits out of which these appeals have arisen, the question 
of the maintainability of the suits by. the plaintiff for assessment of 


- fair and equitable rent must be decided against the appellant. 


‘It has in- the next place ‘been argued that the plaint in the 
two suits give sufficient indication that the, suits were under the 
Bengal Tenancy Act, to which the ‘provisions of Section 183 of 
the Act were applicable, There is no doubt that in the cause 
title, the suit has been loosely described as one under the Rent 
Law, but that did not necessarily bring into operation the provi- 
sions of the Bengal Tenancy Act, when it is apparent from the 
plaint that the main reliefs claimed by the plaintiff was under- the 
general law. It is impossible therefore to give effect to the argu 
ment in support of the appellants contention in these appeals, tha» 
the suits were under the provisions of the Bengal “Tenancy Act 


‘nor is it possible to accept the contention that the suits were virtu- 


ally for‘'enhancement of rent, 

The learned Advocate for the appellant has not contended that 
the plaintiff not ‘having realised rent from the defendant No. rfo» 
a period of forty years or more, the claim for assessment as mad 
in the suits, was barred by limitation. It is somewhat difficult tc 
appreciate the force of this contention in view of the entries in the 


.finally published record-of-rights, which go to indicate that the 
defendant No, 1 is a tenant under the plaintiff in regard to a share 


= (1). (1928) 32 C. W. N. 1238. ` (2) - (1918) 22 C. W. N. 685. | 


(8) (1930) 34 C. W. N: 37% "5 (4) (gag) L Le Re 4 Pat. Go4e- 
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and that'rent was not being paid to the plaintiff in respect of her 
share, and further that so far as the plaintiff was concerned, rent 
was liable to be assessed, but had not bsen assessed. 
The fact that rent has not ia point of fact been paid for 
a length’ of time, well over twelve years: before suit, could not 
possibly be a ground for dismissal of a suit for assessment 
of rent. . The right to have fair rent assessed continues so lòng as 
relationship of -landlo?d continues, The contesting defendant 
having failed to substantiate his defence that there was no relation- 
ship of landlord and tenant as between him and the plaintiff, the 
liability of the defendant for rent assessed, on the prayer of the 
plaintiff, remained: A co-sharer landlord in the position of the 
plaintiff in the suit was entitled to realise rent from the tenant 
defendant as her title to the lands could not even he challenged, 
and may be taken to have been established. [See Dhananjoy 
Majhi's case (1) and Chiranjib Sen’s case (a) referred to above, 
in another connection], The question of limitation as raised by 
the defendant No, r in the suits has no substance in it, and must be 
overruled. It may be mentioned that the case of Maharaja 
Birendra Kisore- Mantkya Bahadur v. Anandapriya Baishanabi (2) 
cited by the learned Advocate for the appellant in support of his 
contention, can have no -possible application to the facts of the 
cases before me, regard being had to the presumption arising from 
the finally published record-of-rights, which has not been rebutted 
in any way. In that case, the defendant was treated as a trespasser, 
and the plaintiff - did not elect to treat him as a tenant on receipt of 
rent from him, The plaintiff was himself found to be not in posses- 
sion within 12 years : in those circumstances the claim for assess- 
ment was held to be barred by limitation. 


It had been contended also iu these appeals, that in assessing 
fair and equitable rent the Courts below should not have invoked 
the provisions contained in section 7 of the Bengal Tenancy Act. 
The judgment of the Courts below indicate clearly that although 
reference was made to section 7, the basis of assessment as made 
by the trial Court, and accepted by the Court of appeal below, 
was the one to which reference was made in the plaints, The 
gtoss collection from tenants under the defendant No. r has been 
taken into ‘account, and fair and equitable rent payable by the 
defendant No, 1 to the plaintif has been determined, after making 
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allowances that should be made on account of collection charges 
and profits, No other basis has been suggested and none could be 
suggested in the matter of working out the rent which was fair and 
equitable, so far as the defendant No. 1, the tenant was concerned, 
It may be pointed out in this connection hat -there is nothing 
inherently wrong in.referring to the principles embodied ein section 
7 of the Bengal Tenancy Act, in trying to arrive at the correct 
conclusion, so far as the assessment of fair and equitable ‘rent was 
concerned, in cases which do not come within the purview of the 
Act. The decision of the Courts below on this part of the case 
appears to me entirely correct and unassailable,  - 


Coming next to the decrees as passed against the defendant 
No. 1 for damages for use and occupation for the period 1331 to 
1333 B. S, as claimed in the suits, there is absolutely no substance 
in the point that the decrees for damages should have been made 
against the co-sharer landlord defendant No. a in the suit, As 
has been pointed out by the Court of appeal below, no case 
has been made out for decrees against the defendant, and he 
could not be held liable for such damages, It is contended 
next, in this part of the case, although no such contention in the 
form it has been raised before me, was advanced, or even suggest- 
ed in either of the Courts below, that the decrees for damages for 
use and occupation passed against the appellant were not sustain- 
able, for the period 1331 to 1333 B, S., which has been mentioned 
by the Subordinate Judge in the Court of appeal below as the 
years in suit. Reliance has been placed by the learned Advocate 
for the appellant on the decision of the Patna High Court “in the 
case of Partad Makton v, Mussammat Wasirunnessa (1) in which it 
was held that in a suit for assessment of a fair and equitable rent, 
the plaintiff was not entitled to claim rent in arrears at the rate 
to be assessed as fair and equitable, in the suit, The accepted - 
view, however, so far as this Court is concerned, seems to be that 
there was nothing to prevent the landlord from claiming back rents, 
ina suit for assessment of fair and equitable rent, if the area 
in suit was in use and occupation of the tenant, provided the period . 
for which tlfe claim was made was within that prescribed by the 
law of limitation that the plaintiff in such a suit could recoyer 
argears, or back rent See /Jagarnnath Majhi v, Jumman Al Palt- 
wari (2); Bhupendra Kumar Chakrabutty v. Surjakanta Rai Chou- 
dhury (3) ; Manmatha Nath Pal Chowdhury V, Surendra Nath 


, (1) (1925) I. L. R. 4 Pat. 604. , 
(2) (19q1) I. L. R. 29 Calc. 247. * (3) (1923) 38 C. L. J. 291. 
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Bose'(x). On the principle on which the above cases have been 
decided in this Court there cannot ba any bar toa decree for rent 
or damages for use and occupation in a suit for assessment of rent, 
if the fact of possession of the lands in respect of which assessment 
is prayed, bas been admitted or proved, and if the claim was not 
barred by limitation. In the cases before me, the position has not 
been dispited that the tenant has been possessing during the 
period from 1331 to 1533 B.S., for which claim for damages for 
use and occupation was made by the plaintiff in the suit, and has 
not paid any rent payable to the plaintiff in respect of her share. 
There is no doubt that the claim was within time, so far as the 
period of limitation was concerned. The only question that seems 
to have been raised in the trial Court, on this part of the case was 
that relating to the sum recoverable for use and occupation for the 
three years from 1331 to 1333 B. S., ; and I am in entire agreement 
with the Court of first instance in holding that the fair and equit- 
able rents determined by the Court shonld be the best measure 
of damages per year, which the plaintiff could recover from the 
defendant No, 1, for use and occupation of the lands in suit in 
both the cases, 


As indicated above, the contentions urgedin support of the 
appeals cannot be accepted. 


In the result, the decision of the Courts below and decrees pass- 
ed by them are affirmed, and the appeals are dismissed with costs, 
One hearing fee only will be allowed for the two appeals, 


Leave to prefer appeals under the Letters Patent is refused. 
- R, M. ; Appeals dismissed, 
(1) (1923) 40 C. L. J. 538. 


v, 
Krishna Kamini 
Chandhureni. 


. Semen 
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Bejore Mr, Justice M, N. Mukerji and Mr. Justice SCN. Guha,” 
SRIMATI MASUDA KHATUN BIBI 


U. 


_MAHOMMAD EBRAHIM AND OTHERS,* ® 


« 


Wahf—Mussalman Wak} Validating Act (V1 ef 1913), Sec. 3—Preoision for the 
benefit of tha settler—Dedication for the poor etc. may be implied—Wak/, if 
oper ative—Intention of settlor—Intention to act spon—Power of disposition 
reserved. l 


Under the Mussalman Wakf Validating Act, 1913, the dedication must be 
permanent, and the Wakf is valid notwithstanding provisions for the benefit of 
the settlor’s family, if the ultimate benefits have been expressly or impliedly 
reserved for the poor or for any other purpose recognised by the Mussalman Law 
as a religious, pious or charitable purpose of a permanent character. 


. Balla kal v. Atanllak Khan (1) referred to. 


The effect rather than the language of the deed has to be construed, and from 
such construction it has to be seen whether an ultimate dedication of the character 
contemplated by the proviso to section 3 of the Mussalman Wakf Validating Act, 
1913, is there expressed, and if not, whether such a dedication may not be implied 
by its provisions. 

In the deed of Wakf, there was a provision that incase of surplus on the 
Items specified in schedule Una, the same would bs applied towards expenditure 
on the head of any pious work mentioned in schedule Ga or towards the improve- 
ment of the estate or on the walls of the tomb in the Sadar which was a private 
tomb : 

Heid, that having regard to the tenor of the deed the provisions should not be 
read as giving an option to the Mutwalli to spend the whole of the surplus in 
improvements of the estate or the walls of the tomb as an alternative to expen- 
diture on the items described in schedule Ga, but as directing the Mutwalli to 
devote the surplus for the purposes indicated in schedule Ga, authorising him 
and giving him liberty to use such amounts out of the surplus asin his opinion, 
guided by the advice of the Committee, might be necessary or desirable to be 
spent for the improvement of the estate and on walls of the tomb. 


That the deed in question did not contravene the proviso to section 3 of the 
Mussalman Wakf Validating Act, 1913, and that the provisions inthe deed, by 
necessary implication at least, provide for an ultimate benefit for the poor and’ 
for purposes recognised by Mussalman Law ag religious, pious or charitable pur- 
poses of a permanent character. 


° A general over-riding trust for the purposes enumerated in schedule Ga was 
° 


* Appeal from Original Decree No. 104 of 1930 with Civil Rule No, 754 F of 
1930, against the decree of Babu Gopeswar Banerji, Subordinate Judge, and 
Court, of Hooghly, dated. the 15th April, 1930. . ; 

(1) (1987) L. R. 54 1.A.370;40C.L.J 188, 


è 


Vou. LIV, ] HIGH COURT, 


expressed by the deed or at any rate arose upon its terms by necessary implica- 
tion, and the case did not fall within Morice v. The Bishop of Durham (x) but 
rather fell within the second or the third class of cases specified in the judgment 
of Lord Shand in Hunter v, Attorney-General (2). 

The intention of the settlor may sometimes have to be enquired into in order 
to make out whether the Wal wasareal one or not, and for the purpose of 
such an enguiry “facts and circumstances showing or suggesting that it was never 
intended to be acted upon, are relevant. If the intention that it should be 
operative is established, the fact that it was not acted upon even by the settlor 
himself would not detract from its validity in the least, but would be only evi- 
dence of a breach of trust on the part of the settlor. 

Debendra v, Nokargail (3) referred to. 


Sir Mohammad Ali Mohammad Khan v, Must. Bismillah Begam (4) distin- 
guished, j 


So long as it was not shown that the settlor disposed of properties and did not 
replace them, no inference against the Wakf itself can legitimately be drawn from 
the mere fact that such powers were reserved. 


There was a provision inthe Wakf deed *‘ with regard to the 4haz tank, 
gardens, and trees etc., included inthe Wakf, I shall be able tomake any 
arrangement that I may think proper during my life time ” : 

Held, that by this reservation the settlor did not retain in himself the proprie- 
tary right which he had expressly relinquished at the commencement of the deed, 

Obiter: A mere use of the word Wakf cannot by itself be regarded ag con- 
noting an implied reservation of the ultimate benefit to the poor. The document 
cannot be valid ascreating a good Wakf unless and until it contains at least an 
implied reservation that the ultimate benefit from the property is to go to the 
poor or for a religious, pious or charitable purposes of a permanent nature. 


drfan Ali v. Oficial Receiver (5) referred to. 

Appeal by the Defendant No, 1. 

Suit for partition, 

The material facts appear from the judgment, 


_ Messrs. Nasim Ali, A: S. M. Akram and A, Quasem for the 
Appellant, 


Messrs, Rupendra Coomar Mitter, Bijan Behari Mitler and 
Kshitindra Kumar Mitter for the Respondents, 


The following judgments were delivered ; | . 
Mukerji, J. :—This is an appeal by the defendant No, 1 from a 


(x) (1808) 10 Ves. 521. 

(2) [1899} A. C. 309. ; 
(3) (1929) 34 C. W. N. 498. (4) (1930) 35 C. W. N. 324 (P.C). 
45) (1930) L L. R. 52 AIL 748- : 
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Civit. preliminary decree in a partition suit. The following genealogy 
" 1931 will show the relationship of the parties :— 
ew) 
Atimati Masuda 
~ Khatun Bibi rst wife = Bazlul Karim = and wife 
Ve _ SM. Masuda Khatun. died 3rd Falgun 1330 Srimati Latifa 
Mahommad Ebrahim Defendant No. 1. B. S.=18th February 1924. Bibi, dead. 
ss | : 
Mukerji, J. a ee 
. ist wife = Son = znd wife Daughter Daughter 
Mrs. Katherine| Badrul Alum S. M. Abeda Sm. Siddique -Srimati Badre 
Alum. Def, No, 4| died 1925, Khatun. Bibi Jehan. 
Def. No, 3. (Died 1926) Def. No. 2. 
= Husband Md. 
l Ibrahim, 
PIF. No. 2 
Í 
Daughter è Son 
S, M. Badre Manir G3lam Haidar 
alias Tepi. Plaintiff 
Defendant No. 5, No. p. 


The two plaintiffs commenced the action ona plaint filed on 
the 28th February 1927. The properties in respect of which parti- 
tion was asked for were described in three schedules annexed to. 
the plaint; schedule Ka, consisting of securities and cash, 
schedule Kha, moveable properties and schedule Ga, immoveable 
properties, The shares claimed were on the basis of a genealogy, 
which was the same as given above, except that there was no men- 
tion therein of the defendant No. 4 or of the defendant No, 5, and 
the only persons impleaded as defendants in the suit were the first 
three defendants, It was maintained in the plaint that Badrul 
Alum ‘had one wife only namely the defendant No. 3 Srimati Abeda 
Khatun and as regards his relations with Mrs. Katherine Alum the 
following statement was made in paragraph 4 of the plaint :— 

“ The late Badrul Alum, the only son of Bazlul Karim was sent 
away by the father to qualify himself for the Bar, and when he 
returned from England asa barrister, he brought with him an 
English lady, At this his father was very much annoyed, and 
Badrul Alum being involved in debts for various reasons was com- 
pelled to file a petition in insolvency and sent the lady back to 
England, The defendant No.3 is the legally married wife of 
Badrul Alum under the Mahomedan Law, andto her misfortune 
ske survived (not ‘predeceased’ asin the paper book) the said 

= ¢ Badrul Alum, ” , 
The defendant No, r filed a written statement on the 27th April 
1927 in which she denied the correctness, in several refpects of 
° the genealogy which the plaintiffs had set up ; but with these details 
we are not concerned at the present stage, except that it was 
pleaded that the suit was not [maintainable as the daughter -of 


~ 
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Badrul Alum who was an infant had not been made a party 
(para. 7). On the merits it was alleged that Bazlul Karim had no 


_ personal interest in any of the immoveable properties in suit at the 


time of his death, because he had made a wakf in respect of them 
by a registered deed on the 3oth April 1920, and had since then 
and till his death dealt with them as Mutwalli under the said wakf 
(para. 9); that after Bazlul Karim’s death his son Badrul Alum 
and after the death of Badrul Alum the defendant No, t had acted 
as such Mutwallis (para. 13); and that the heirs of Bazlul Karim 
did not inherit any of the said properties (para, 12). It was also 
alleged that the movegbles had not been correctly scheduled and 
that such moveables as were in existence belonged exclusively to 
the defendant No, r, 

On the 13th December 1928, the plaintiffs amended their plaint 
by impleading Mrs, Katherine Alum, the English lady referred to 
by them in their plaint, asthe defendant No. 4 and an infant 
daughter of hers named Badre Manir alfas Tepi asthe defendant 
No, 5, adopting the averments which the defendant No, x had made 
in her written statement, as already stated, that they were wife and 
daughter respectively of the said Badrul Alum, 

The written statements filed by other defendants require no 
specific mention, they being more or less onthe lines of the one 
which the defendant No. 1 filed and which has been recited above. 

On the r4th January 193> the examination of the defendant 
No. r began. On that date, in her examination in chief, she 
deposed to the creation of the Wakf and she and her predecessors 
having acted as Mutwallis under it and then she was cross-examined 
in part, Thereafter on the ryth January 1930, the plaintiff: applied 
for an amendment of the plaint with reference to para.g of the 
written statement of the defendant No, r, thatis to say, with a 
view to raise an issus as to the invalidity and the inoperative 
character of the Wakf. The Court rejected the prayer with, the 
following order: “ Plaintiffs’ application for amendment of the 
plaint with reference to para.gof the defendant No. rs written 
statement is strongly opposed by the defendant No.er. That 
written statement was filed nearly 3 years ago (onthe 27th April 
1927) and defendant No, r has already been exa mined in chief by 
the Commissioner. No explanation has been given why inspite of 
para. 9 of the defendant No, 1's written statement, the plaintiffs did 
not apply for amendment of the plaint much earlier, "Iam not at 
al] satisfied as to the dona fides of such a belated application, which 
is refused.’’ Qna fyrther petition by the plaintiffs filed onthe sth 
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February 1930, the prayer for amendment was reconsidered and it 
was eventually allowed on the roth February 1930. The effect of 
this amendment was to insert in the plaint a statement that 
although Bazlul Karim somehow managed to send the English lady 
to England, yet as Badrul Alum was of immoral character and 
intemperate habits and had run into debts and so had been obliged 
to seek the pfotection of the Insolvency Laws, Bazlul Karim, in 
order to bring him round and by way of threat only, executed a 
bogus Wakfnama in 1920, never intending that it should be effective 
or operative, and that Bazlul Karim so long as he was alive, never 
dealt with the propenties as Mutwali, and on the other hand, 
revoked the Wakf by a deed in 1923, ) 

On this last mentioned amendment being made a specific issue 
was raised in these words : “ Whether the properties are personal or 
Wakf properties? “ Whether the Wakf is a valid one, and, if so, 
canit be revoked?” This was added to Issue No. 7 which as 
originally framed was rather vaguely worded and ran thus: 
“ Which of the properties are in existence ; are they or any of them 
ijmali or personal properties’; if so, what are the respective shares ?”, 

It would thus appear that after the aforesaid amendment the 
main question that arose for determination was whether the 
immoveable properties were Wakf properties or personal properties 
of Bazlul Karim at the time of his death. This question was 
answered by the Subordinate Judge in favour of the plaintiffs, 
Two other questions, amongst others, were also considered by him, 
namely, whether another daughter of Mrs. Katherine Alum was also 
a daughter of Badrul Alum and so a necessary party in the suit, and 
whether the moveables in suit belonged exclusively to the -defen- 
dant No, 1. These two questions also were decided by the Sub- 
ordinate Judge adversely to the defendant nee Iı andin favour of 
the plaintiffs. 

On these conclusions and on his findings onthe other issues 
which, however, are no longer of any importance, the Subordinate 
Judge made a preliminary decree declaring the plaintiffs’ 4 annas 
1434 ganas share in all the properties in suit and ordering a parti- 
tion of the said share to be made by a Commissioner aPeomee for 
the purpose. 

The first and the main contention that has been urged off behalf 
of the appellant in this appeal is that the view which the Subordi- 
nate Judge has taken of the Wakf is not correct, The execution of 
the deed was never in controversy, but as regards its validity and 
operative character, which were the points in dispute - the Sab- 
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ordinate Judge was of opinion: that “ the Wakf contravenes the rue 
provisions of the Wakf Validating Act of 1913 being a family 1931. 
arrangement without any ultimate benefit tothe poor”; thatthe  Srimati Masuda 
Wakf was unreal, illusowy and inoperative having been created with ene Bibi 


no desire that it should be acted upon and the deed of Wakfnama Mehommad Ebrahim 
having been executed by Bazlul Karim only with the object of using Mukerji, 5. 

it as a lever for checking the wild career of Badrul ‘Alum and for 
bringing him under control, and as soon as it produced some effect 
Bazlul Karim hastened to revoke it by a registered instrument ; 
that Bazlul Karime never acted under the deed but on the other 
hand dealt with the properties covered by it as if he was the owner 
thereof, notwithstanding that by the deed he had constituted him- 
self a Mutwalli in respect of them; and that even after Bazlul 
Kakim’s death, the provisions of the deed remained unenforced, 
The appellant has challenged all these findings, while the respon- 
dents have endeavoured to support them, 

* Before dealing with the relevant facts bearing on this main con- 
tention it will be convenient to refer to one matter on which some 
reliance has been placed by the parties, each for their own purpose, 
namely the fact that in 1924, soon after Bazlul Karim’s death, hig 
two daughters i, e. Sm. Siddique Bibi (wife of the plaintiff No. a 
and mother of the plaintiff No. 1) who was then alive, and the 
defendant No, 2 Sm. Badre Jehan, instituted a suit for partition of 
all properties, moveable and immoveable, which had belonged to 
their father. Badrul Alum was the defendant No. r in that suit, 
and he filed a written statement (Ex, H) in it setting up the Wakf 
and asserting that Bazlul Karim had acted as Mutwalli till his 
death, and that thereafter he himself was acting as such, The suit 
came to an end with an order dated the roth May 1925 (Ex, 9) 
hy which it.was dismissed for non-prosecution and with costs to 
one of the defendants therein. ‘The fact that no fresh suit was 
instituted by the plaintiffs of that suit after it was dismissed as 
aforesaid is relied upon on behalf of the appellant as showing the 
falsity of the claim inthe present suit; while the respondents 
explain, by reference tothe agreement Ex, 1, that the aprellant 
Sm. Masuda Khatun who came to be in possession of the properties, 
Badrul Alum having died in the meantime, settled the dispute, 
amicably by agreeing to pay to Sm, Siddique Bibi a sum of Rs, 35 
per month out of the income of the properties and allege that it . 
was because of this settlement that the suit then pending was 
allowed to be dismissed for nom-prqsecution and no fresh suit was 
brought subsequently. The appellant denied the genuineness of 
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the document Ex, 1, The Subordinate Jadge was inclined to 


accept the explanation of the respondents and to hold the document 
as genuine observing: “‘it (i. e., the document) is open to suspicion 
no doubt, but how and why the daughters (ould drop this partition 
suit unless, some such arrangement was arrived at ?” Insur opinion 
these are serious difficulties in the way of accepting the respondents’ 
version ; the authenticity of the document rests on the evidence of 
the plaintiff No. 2 alone, the defendant No, r, the alleged executant, 
as wellas Khodadad Hossein, the alleged scribe having repudiated 
it, and Sajjad Karim, whose name it bears as that of a witness, not 
having been examined ;* the story of the amicable settlement would 
not account for the conduct of the defendant No, 2 Badre Jehan 
in allowing the suit to go by default and in abstaining from insti- 
tuting a fresh suit, seeing that she received no benefit under Ex. 1, 
On the other hand the appellant’s argument that the result of the 
suit demonstrates the falsity of the present claim has not much 
force. The matter, on the whole, is not one of much consequence 
s0 long as the order of dismissal cannot be pleaded in bar to the 
present suit, and, in our opinion, it cannot be successfully so 
pleaded. 

The Wakf was made in April 1920, Itis not disputed that 
there is in the deed creating it a dedication, prima facie permanent, 
as opposed to a dedication for a limited period, and that in that way: 
the dedication fulfils requirements of permanency as specified in 
the definition of Wakf given in section a of the Mussalman Wakf 
Validating Act, 1913. The Act came into force on the 7th March 
1913 and applies to the Wakf in question, What is said against it 
is that itis a Wakf made, for the maintenance and support of the 
Wakif himself and his family and does not fulfil the requirements 
of the proviso to section 3 of the Act which runs in these words; 
“ Provided that the ultimate benefit is in such cases expressly or 
impliedly reserved for the poor or for any other purpose recognised: 
by the Mussalman Law as a religious, pious or charitable purpose 
of a permanent character”, and that consequently it was not a law- 
ful Wakfs Ifthe Act did not apply it would have been necessary, 
jn view of the provisions -in the deed meant for the benefit of the 
settlor himself and of his family, to examine the terms of the deed 
‘with care and asa whole in order to see whether it canebe said 
that the real object of the settlor was to makea family settlement 
which would otherwise be invalid under the Mahomedan Law of 
succession, and that the gift to charity that it provided for was 
either ‘illasory or too remote ; or, in other words, whether notwith- 
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standing the provisions for the benefit of the settlor’s family, there 
was in the deed a substantial dedication to charity. The Act 
applying, what we have to find out is whether, notwithstanding the 
said provisions, the ultimate benefits have been expressly. or 
impliedly reserved for the poor or for any other purpose recognised 
by the Musgalman Law as a religious, pious or charitable purpose 
of a permanent character, The distinction has been pointed out by 
their Lordships of the Judicial Committee in the ‘case of Bala 
Maly. Ataullah Khan (1) in these words ; 

“Under the Act a wakf is not rendered invalid because it 
appears that the main object of the settlor was to makea settle- 
ment of his property on his family rather than to devote it to what 
are ordinarily undersfood as charitable purposes, whereas, with 
regard to wakfs, created before the passing of the Act, the test still 
is, as laid down by the Board in Mahomed Ahsanulla Choudhury 
v. Amar Chand Kundu (2); Majibuanessa v, Abdur Rakim (3); 
‘Mutu Ramanandan Cheitiar v, Lesvat Marakayar (4) and Soleman 
Quadir’s case (5), Was there a substantial dedication of the pro- 
perties included in the wakf to charitable purpose ? The test may 
sometimes be difficult of application, and in applying it the Courts, 
especially since the passing of the Act, will not be disposed to con- 
strue the provisions of the deed too strictly ; but still the question 
must remain, whether the properties included in the wakf have been 
substantially dedicated to charity, or whether they have been put 
into wakf by the settlor with the real object of effecting some non- 
charitable purpose such as, for instance, that of makinga family 
settlement of his property which would otherwise be invalid as 
opposed to the Mubammadan law of succession........cceLAW as 
laid down by the Board is that the properties must be substantially 
dedicated to charity, and not.............that the gift to charity 
should be substantial, ” 

` An extreme contention has been raised on behalf of the appel- 
lant, viz. that the primary and technical meaning of the word ‘wakf’ 
implies ultimate benefit to the poor orto some charitable or reli- 
gious purpose, and since that word has been used in the document, 
the requirements of the proviso to section 3 of the Act are aatisfied, 
In support of this contention the following passage from Mr, Ameer 
Ali’s Mahomedan Law, 4th Edn. Vol. I page 340 has been cited : 

(1) (1927) L. R, 54 I. A. 370 3 46 C. L.'J. 188. 

(2) (1889) L. R. ı7 L A. a8; |. L. R. 17 Cale. 498. 

(3) (1900) L. R, 28 I. A, 15; L L. R. 23 All, 223. i 

(4) (1916) L. R, 441. A. 21; L L. R. 48 Mad, 113 25 C. L, J. 224. 

*(8) (1923) L. R. 49 I. A, £53; 1. L. R. 49 Calc. 820 ; 37 C. L. J. 56. 
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“ Under the law perpetuity, express or implied, 1s @ necessary 
condition in a wakf. The wakif must relinquish his rights in pro- 
perty forever, And it must bs consigned to the custody of God 
forever, But itis not necessary that either the word perpetuity 
should be mentioned or that it should be stated in express terms 
that the dedication is for ever. If the wakf is in favoureof an object 
of an unfailing or permanent character, the dedication is valid and 
binding without the mention of the word perpetuity, “Ifit is in 
favour of an object or objects which in the course of nature must 
come to anend at sometime or other, and if the dedication is made 
with the word ‘wakl or some of its equivalents like ‘Sadakah’, then 
aecording to the record&d or recognized doctrine, the law will pre- 
sume that the ultimate reversion isto the poor who never fail, 
unless some other object of a permanent character is mentioned. ” 

And in support of tbis proposition of lawit has been pointed 
out that according to Abu Hanifa and Muhammad it is necessary 
for a wakf to be complete that the ultimate benefit for purposes of 
charity should be expressly reserved, while according to Abu Ysuf 
on the other hand such bsnefit may be reserved impliedly, the 
mere use of the word wakf being sufficient for the purpose. It has 
been argued that Futwa Alamgiri is in favour of Abu Yusuf’s view 
and that the tenets of Abu Yusuf ara to be preferred so far as 
Bengal is concerned. Sze Jinjira Khatun v, Mohammad Fakirulla 
Mia(x). It has been asserted that the legislature, by the use of 
the expression ‘‘ express or implied” inthe proviso, intended to 
give effect to Abu Yusul’s view. Reliance has been placed upon 
the opinion of Niyamatulla J. io Dyan Ali v. Bhagwant Kishore (2) 
and upon the authorities referred to by that learned Judge in its 
support, and also upon the decision in the case of Ma, E. Khin v. 
Maung Sein (3). 

This extreme contention has been sought to be refuted on behalf 
of the respondents by arguments addressed to us on the lines of the 
reasoning of Sen J, in the case if /rfan Ali v, Bhagwant Kishore (2), 
already referred to, It has also been said on their behalf that this 
being a matter in which the opinions of Abu Hanifa and Muham- 
mad are concurrent as against the opinion of Aba Yusuf alone, 
their opinions should prevail, as was held by the Bombay High 


Court in a decision which was eventually upheld by the Judicial 
Committee in the case of Abdu? Gafur v. Nizamuddin (4), © 


(x) (1921) 1.1, R. 49 Calc. 477. (2) (1928) 112 1. C. 623. 
(3) (1924) I. L. R. 2 Ran. 495 (511), 
(4) 892) L. R. 19 1. A. 170; 1. L$ R. 17 Bont, te i 
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plain, for the purpose of conveying a declaration of an ultimate 
benefit for the poor, But as words used are not the only criterion 
and are not unoften deceptive, let us for a moment, examine the 
underlying scheme, Itis an elaborate scheme, conceived and 
worked out with considerable care and geing into the minutest 
details and taking note of eventualities of the remotes character. 
It is next to impossible within the short space of a judgment to 
reproduce effect of the scheme with anything approaching preci- 
sion, The foundation of the scheme is the idea of formation of 
Wakf Fund out of which the directions of the settlor as regards the 
expenditure for the purposes of the Wakf are to be carried out, 
To the body of the*document are appended 51 schedules: 
Schedule Xa is a list of properties ; Schedule Ka, a list of income 
and expenditure of the estate ; Schedule Ga, a list of expenditure 
for pious works or works of public good ; Schedule Ga, a list of 
premia etc,, payable on account of certain Life Insurance Policies ; 
Schedule: Qna, a list of monthly household expenses and allowances 
payable for the maintenance of the members of the family ; and 
Schedule Ca isa list of yearly rents, revenues, As regards the 
properties they are 12 items in all as classified in the body of the 
document, and of these item No, 12 is a Calcutta property, all the 
others being Mofussil properties, Item No. x consists of certain 
Pucca buildings and residential houses which will be used by the 
settlor’s four daughters according to the disposition made by the 
Mutwalli for the time being, and if necessary also for the residence 
of the Secretary, Item No, 2, also a house newly built, would 
remain in the occupation of the Mutwallifor the time being with 
the exception of certain portions which will be used as a guest 
house, or for the accommodation of poultry, cattle, goaté etc, or for 
storage of firewood etc, Provision is made, incase Badrul Alum 
marries 4. Mahomedan wife, for them and their children to occupy a 
portion of these premises, Item No, 3 is a two-storied building of 
which a portion is to be used as a Kutcheri and another portion as 
a hall for holding public meetings for social welfare and for the 
improvement of agriculture, Item No, 4 is a Khas tank with banks, 
No, 5 is a Khirki tank, No.6 isthe Sadar tank with an orchard 
adjoining, and No, 7 is another old Khirki tank, Detailed direc- 
tions are given as to which of these tanks is to be used by which 
members of the family and which of them would remain uader the 
management of the Mutwalli for the time being ; and an important 
provision is made that if the Mutwalli for the time being desires to 
keep items Nos, 6 and 7 in his Khas passession without letting them 
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out, he would have to pay to the Wakf estate Rs, 150 as annual 
rent for the same or else he would settle it with anybody who will 
offer the highest rent and the income derived from such 
sources will all go to the Wakf Fund. Items Nor, 8, 9 
and to are orchards etc,, and they will be possessed by 
the settlor’s widow and daughters, but they will have’ to 
spend one-tenth of the income thereof in charity and will 
enjoy the remainder during their lives and on their death 
the whole of the income of these properties would go to the Wakf 
Fund, Item No, rr consists of some plots of arable land 
for which the Mutwallj for the time being will make suitable settle- 
ments, the’income therefrom going to the Wakf fund. Item No. 
12 isa Calcutta property which is likely to fetch Rs. 1500 per 
year, but the settlor as the first Mutwalli would be competent to 
dispose of it and purchase some other property with a better income 
from the sale proceeds, The total income from all the properties 
is assessed at Rs, 3150 (details given in schedule Ka) and the 
total expenditure on account of rents, reyenue, cesses, collection 
charges, rates and taxes, litigation charges etc., is assessed at 
Rs, rc15 (details given in schedules Kha and Cha), leaving a 
balance of Rs, 2135 as the nett income. The deed provides that 
out of this nett income, the expenditures mentioned in schedule 
Gha (#.¢. payments on account of certain Life Insurance Policies 
of the settlor and of some other members of the family) will have 
to be first met, then the expenditure detailed in schedule Ga (f.e. 
on account of certain religious and charitable works, as regards 
the carrying out of which elaborate instructions are given in the 
deed with all possible care and circumspection) are to be defrayed, 
and thereafter the expenses specified in schedule Una (f, ¢ certain 
syms fixed as household expenses and allowances for the widow, the 
son, the daughters and others and also the monthly allowance of 
the Mutwalli for the time being as also some other trifling expenses) 
will have to be paid out. The expenditures as per Schedules 
Gha, Ga and Una are Rs. 394-5-4 pies, Rs. 429-8 annas 
and Rae, 1284 respectively, aggregating Rs. a107-13-4, 
Deducting this amount from the nett income of Rs, 2135, 
which as shown in schedule Kha is the balance left after 
deducting the expenditures amounting to Rs, 1015 from the gross 
income of Ra, $150, there is left an annual surplus of Rs, 27-2-8, 
As matters stood at the date of the deed, therefore, there was no 
apprehension of their being any defjcit such as might stand in the 
way of the proper administration of the Wakf, It is also ‘stated 
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that a sum of Rs, 1055 which would be obtained in June rg28 upon 
a Policy on the life of the settlor should be credited to the Wakf 
fund and out of that amount food and clothes should be distribut- 
ed for rr years amongst the poor and thee helpless for the spiritual 
benefit of the settlor, Power is reserved to the settlow as the first 
Mutwalli to take such steps as he may consider necessary for the 
better and more beneficial management of the Wakf ‘by granting 
Mokarari leases for selling Wakf properties and purchasing other 
properties for the Wakf. But as regards succeeding Mutwallis 
their powers are comparatively restricted and it iseprovided that such 
a Mutwalli would be competent to form a Committee with whose 
advice and assistance he should act in all important matters. For the 
guidance of himself and of his successors who would have to act as 
Mutwallis the settlor laid down certain rules, amongst the more 
important of which are the following :— 

Preference is to be given, above all to the expenditure men- 
tioned in schedule Kha because that is necessary for the mainte- 
nance and preservation of the estate itself; and it is provided that 
if there be deficit in respect of such expenditure, the Mutwalli 
would be competent to meet such expenditure by all means from 
the savings under other items or by borrowing from the monies 
specified for the expenditure under the other schedules, and will 
subsequently repay the amounts s0 taken, It is provided that no 
Mutwalli or his heir shall be entitled to claim any of the Wakf 
properties by right of heirship or to transfer the same in such right, 
and if one does go he will lose his monthly allowance in addition 
to receiving such punishment as he may receive under the law. 
It is said that the monthly allowance for maintenance ‘provided for 
will enure for the period of the lives of the respective payees, and 
“after their death the Mutwalli for the time being with the appro- 
val of the Committee will be competent to disburse the said 
amount under any item of this schedule (meaning schedule Una) 
or spend it on any item of pious act as per schedule Ga or apply it 
towards any work of improvement in regard to the estate”, As 
regards item No. xı of schedule Una (which is a sum of Rs, 420 
per year or Ra. 35 per month that is to be spent ‘‘for the diet expen- 
ses of the Hafez or Alem and Moonshi and pupils and servant of 
the estate, except the members of the family”) itis said ‘If there 
is some saving from the amount under item 1 of schedule Una it 
will go to the fund of this wakf and the Mutwalli for the time being 
will, with the approval of the Committee, be competent to spend it. 
on any of the items of pious work specified in schedule Ga for the 
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benefit of the public, . . . . Be it further stated that if OIC 
there be any surplus under any item in schedule Una, it will be 1931. 
applied towards the expenditure on any pious work under schedule simati Masuda 
Ga or be spent on the walls, etc, round the tombs in the Sadar.” Khatun Bibi 


It is repeated at another place in the deed in connection with Mohommad Ebrahim 
the other items that is to say the monthly allowance of schedule 
Una,—And'the said money will be spent likewise on any of the 
‘‘ items of good works specified in schedule Ga, In other words, 
if there is any surplus under any item, it will be spent on the good 
acts specified in Schedule Ga, or on the walls round the tombs in 
the Sadar and their improvements,” i 

The Subordinate Judge has held that in the deed there is no ulti- 
mate benefit reserved for the poor, Ard this finding has been sought 
to be supported on behalf of the respondents by reference to (1) 
the provisions in schedule Gha as to payment of premium on the 
Life Insurance Policies ; (2) the provisions as regards allowances for 
maintenance in schedule Una ; (3) the provisions as regards house- 
hold expenses in schedule Una and (4) the provisions referred to 
above which are to the effect that in case of surplus on the items 
Specified in schedule Una, the same will be. applied towards 
expenditure on the head of any pious work mentioned in schedule 
Ga or towards the improvement of the estate or on the walls of 
the tomb in the Sadar which is a private tomb, Now as regards 
(1) and (2) the expenditures will not continue in perpetuity because 
no premia will have to be paid after the Life Insurance Policies 
have matured, and so far as the maintenance allowances are con- 
cerned they have been expressly made payable only during the 
lives of the respective grantees and not to their descendants, with 
no power to them to transfer the same. As regards (3) though 
described as household or family expenses they are really expenses 
connected with the due performance of the works of charity or of 
religious merit, because schedule Una itself states that “ the 
amount will be expenses for the diet expenses of the Hafez or 
Alem and Moonshi and pupils and servants of the estate, if there 
‘be any, except the members of the family”. Moreover as regards 
this item, which is item No. 1 of schedule Una, the deed provides : 
“Tf there be some saving from the amount under item No, 1 of 
schedule Una it will goto the fund of the Wakf and the Mut- «+ 
walli for the time being will, with ths approval of the Committee, , ° 
be competent to spend it on any item of pious work specified in 
schedule Ga for the benefit of the public”. As regards (4) what 
is said on behalf of the respondents is that having regard. to the 
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direction inthe alternative there will be nothing to prevent 
Mutwalli from spending the whole of the surplus for improving the 
estate or on the walls ot the private tomb and nothing to compel 
him to spend any part of the amount of such surplus for the pur- 
poses mentioned in schedule Ga. Reliance is plaged in this 
connection upon the case of Morice v, Bishop of Durham (1) and 
the later decision in Hunter v, Attorney-General (2) in which that 
case was explained and approved. And the contention, put, ter- 
sely, is that as the Mutwalli will not ba bound to apply the surplus 
for the purposes indicated in schedule Ga but will have the option 
of spending it in impreving the estate or on the walls of the 
private tomb, there is no ultimate dedication satisfying the 
requirements of the proviso to sec‘ion 3 of the Musalman Wakf 
Validating Act of 1913. Now inthe first place it may be stated 
that Mr. Ameer Ali (Volume I, 4th edition, page 414) and Mr. 
Tyabji (section 481) are of opinion that Morice v, Bishop of 
Durham (x1) does not apply to Wakfs, though Sir Ronald Wilson 
(section 322) holds the contrary view. Nextly, let us examine the 
position fora moment, The improvement of the estate contem- 
plated in the provision referred to would necessarily augment the 
income of the Wakf Fund the avowed object of which is to serve 
as an endowment for the benefit of the poor, The question wheth- 
eI maintaining a private tomb, as distinguished from the tomb of a 
saint is a religious, pious or charitable object or not is one on which 
there is difference of views ; judicial decisions holding that it is 
not | Kaleloola v, Nusseerude:n (3) and Zoolekha Bibi vy. Syed Zynul 
Abedin (4)] and Mr. Ameer Ali being of opinion that it is (See 
Mulla’s Principles of Mahomedan Law, gth edition, section 146). 
But let us assume that both these purposes are not such as would 
come within the words of the proviso,—‘ For the poor.or for any: 
other purpose recognised by the Musalman Law as a religious, 
pious or charitable purpose of a permanent character.” Even 
then, the question ia what is the true interpretation of the 
aforesaid directions inthe deed? In our opinion, having regard 
to the opening words as well as the tenor of the deed the 
provisions in question should not be read as giving an option 
to the Mutwalli to spend the whole of the surplus in improvements 
ofthe estate or the walls of the tomb as an alternative to expendi- 
eture on the items described in Schedule Ga, but that a more . 
correct and réhsonable reading of the provisions would be to take 


(1) (1805) 10 Ves. 522. (2) [ 1899] A, €.309; š 
(3) (1894) I, L. R. 18 Mad. zor (4) (1904) 6 Bom. L. R. 1058, 
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them as directing the Mutwalli to devote the surplus for the pur- 
poses indicated in Schedule Ga, authorising him and giving him 
liberty to use such amounts out of the surplus as in his opinion, 
guided by the advice of the Committee, may be necessary or 
desirable to be spent for, the improvement of the estate and on 
walls of the omb. A Mutwalli, upon the terms of the document, 
would not be held to be doing his duty if he were to incur useless 
expenditure out of surplus year after year in the guisd of improving 
the estate or go on wasting year after all available surplus quite 
unnecessarily on the walls of the tomb and it is somewhat difficult 
to imagine that such conduct on his part would not be restrained 
at the instance of parties interested in the endowment, If he pur- 
chases properties with the surplus year after year, the Wakf Fund 
is swelled and that remains for ths benefit of the purposes of Wakf 
itself. Besides, what is it that was meant by the expenditure on 
the walls of the tomb? It is sufficiently clear from the following 
passage in the deed that only the completion of an unfinished work 
was meant: “Inthe Sadar portion of the house I have built a 
tomb for the members of the family, to the east of the Mosque, 
and walls have not yet been erected aroundthe same, This will 
have to be done” etc, The expenditure mentioned in Schedule Gia 
will cease when the Life Insurance Policies would mature as they 
would at no distant date, those detailed in Schedule Una except 
those of item No, r which are really connected with religious, 
pious or charitable purposes, must come to an end sooner or later 
with the end of the lives of the grantees, Thereafter there would 
hardly be a non-charitable or non-religious purpose to partake of the 
benefit of the Wakf Fund, In our opinion, the proviso to section 3 
of the Act is not contravened by the terms of the Wakf, and, on the 
other hand, there is enough in them to justify us in holding that 
they do, by necessary implication at least, provide for an ultimate 
benefit for the poor and for purposes recognised by Mussalman 
Law as religious, pious or charitable purposes of a permanent 
character, 

In endeavouring to interpret the directions aforesaid we have not 
overlooked but have, onthe other hand, borne in mind what has 
been said in the two cases referred to above upon which the respon- 
dents have relied, Sir William Grant in his judgment in the action 
in Morice v, Bishop of Durkam (1) said,—“ The question is not 
whether the trustee may not apply it upon purposes strictly charit- 
able, but whether he is bound soto apply it, ‘The answer to the 


(1) (1804) 9 Ves. 3906 : g 
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question in the present case can only be that there is no such 
obligation, On the other hand, the other purposes to which con- 
ceivably the trustees may apply the whole fund in their discretion 
are not described with sufficient definition for the Court to attach 
any trust upon them,” On appeal in the same case, ro Ves, 522 
Lord Eldon said, ‘‘ The question then is entirely whether this is 
according to the intention a gift to purposes of charity in general 
as understood in this Court ; such that this Court would have held 
the Bishop bound and would have compelled him to apply the 
surplus to such charitable purposes,” In Hunter v. Attorney- 
General (1), it was held that the case fell within Morice v. Bishop of 
Durham (2), but LordeShands proceeded to explain as follows :— 


“On the other band it has been decided in cases such as 
Attorney General v, Doyley (3) and Salusbury v. Denton (4) 
that where the trustees have a discretion to apportion between 
charitable and ascertainable objects non-charitable, the trust does 
not fail ; but in default of apportionment by the trustees the Court 
will divide the fund between the charitable and non-charitable 
equally *** A third class of cases was relied on by the Attorney 
General of which Sinnett v, Herbert (5) and Jn re Douglas, 
Obert v. Barrow (6) are examples, in which there is a general 


over-riding trust for charitable purposes, but some of the parti- 


cular purposes to which the fund may be applied are not strictly 
charitable, or one of two alternative modes of application is 
invalid in law. In such cases the trust, is good, and the Court 
will give effect to the general charitable trust, but the trustees 
are restricted from applying the fund to the purposes or in the 
manner which are objectionable. But in my opinion, these 
cases have no application to that before your Lordships, because 
as I have already said, I think that there is not here ae general 
trust for charity binding on the whole fund”, ; 


In our opinion a general overriding trust for the purposes 
enumerated in Schedule Ga is expressed by the deed or at any 
rate arises upon its terms by necessary implication, and the case 
falls not within Morice v, Biskop of Durham, (2) but may rather 
fall withifi the second or the third class of cases, specified in the 
judgment of Lord Shands, 


(1) [1899] A. C. 309. (2) (180§).10 Ves. 522, 
(3) (1735) 7 Ves. 58n. (4) (5857) 3 K. & J, 529 
(5) (1872) L. R. 7 Ch, 232.6 : (6) (1887) 35 Ch. D., 472. . 
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Nextly on the question of the operative character of the Wakf, 
the findings ‘of the Subordimate Judge have already been sum- 
marized above, On this point also another extreme contention 
has been urged on behalf of the appellant. : In substance, itis 
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meant to bes operative or not, cannot arise, Several dicta from 
text-books have been cited as supporting this ‘proposition, and the 
decision in the case of Xu/som Bibee v, Golam Hossein Cassim 
Arif (1) has also been relied on, The relevant portion of the judg- 
ment of Woodroffe, J. in that case runs in these words: 

“So here there is no dispute that the documents were executed 
and registered and I fing that if possessfon is necessary it was 
given. If that document creates a trust for the public and if 
(point with which I will next deal) that trust isthe primary object 
of the settlor and of a substantial character it appears to be quite 
beyond the power of the settlor or of those claiming under him 
to say,—"I have said I have made a trust but I never intended 
one and thus to wrest from the third party, the public, the benefit 
which by the express terms of the deed he has bestowed upon them, 


_Inmy opinion, therefore, the evidence given to show that it was 


é 


never intended to give effect to the trust and that in fact they 
were not given effect to is in this case irrelevant, ” 

The words in italics are important, To what was thus said no 
exception can possibly be taken, because the learned Judge meant 
to confine his observations to the case before him, in which having 
found that a wakf was in fact created and acted upon by the settlor 
himself by delivery of possession, if such was necessary, he was not 
prepared to allow the settlor or those claiming under him to turn 
round and say that the wakf was not intended to be operative, The 
headnote of the report runs in these words : 

“The intenjion of the settlor must be gathered from the docu- 


. ment itself. Ifthe Wakf was formally constituted and perfected 


and established by its terms a substantial charitable trust, it is 
wholly immaterial whether its provisions were carried out or not, 
for that isa matter of breach of trust only, Evidence given to 
show that it was never intended.to be given effect to the trusts, 
and that in fact they were not given effect to is irrelevant in 
such a suit” l 


The proposition must be read as applicable to such a suit, that” 
is to say in which it was found that a Wakf was created and per- ° 


fected and a substantial charitable trust was established by its 
(t) (1905) 10 C., W, N. 449- f 
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Civil, terms. Confined in its application to a case of that nature the 
1931. proposition ia perfectly harmless because all that it means is that 


Sumati Masuda ifa Wakf, far from not being intended to be acted upon, has in 
iKhatun Bibi fact been acted upon by the settlor himself and a valid trust, per- 
Mohommad Ebrahim fect and complete has been established, the eettlor or persons 
Muhri, F claiming through him cannot turn round and raise the question of 
ae intention, The case, in our judgment, is no authority for the con- 
tention which’ the appellant has advanced. In our opinion if the 
Mahomedan Law really supports the proposition which the appel- 
lant contends for, the proposition is merely enunciative of a rule 
of evidence, which must be taken to have, been abrogated by 
virtue of Section 2 of the Indian Evidence Act, An anxiety to 
restrain settlors or persons claiming through them from resiling from 
transactions of this nature solemnly entered into by them is perfectly 
understandable ; and for that reason the more perfect is the declara- 
tion in its form, and the greater the solemnities with which it is inten- 
ded, the lesser is the chance of success of an attempt to resile from 
it, But as a proposition of law or a matter of principle it is difficult 
to see why, it should not be open to a settlor or persons claiming 
through him to show that the declaration was in reality no declara- 
tion at all, or that while the declaration was made with all its atten- 
dant solemnities there were circumstances showing that the whole 
transaction was intended to be unreal or fictitious. We are there- 
fore of opinion that the intention of the settlor may sometimes 
have to bp enquired into in order to make out whether the Wakf 
was a real one or not, and that for the purposes of such an enquiry 
facts and circumstances showing or suggesting that it was never 
intended to be acted upon are relevant, The question whether 
in fact it was acted upon or not is not relevant except as a means 
of orby way of astep for determining that intention: in other 
words, if the intention that it should be operative is established, 
the fact that it was not acted upon even by the settlor himself - 
would not detract from its validity in the least, but would be only 
evidence of a breach of trust on the part of the settlor, In the 
case of Debendra Nath Sadhukhan v, Nokarmal Jalan (1) at 
pages 499-500, it has been said. “According to Abu Yusuf whose 
tenets hold the field as far as Bengal is concerned [/injira Khatun 
v. Mohammad Fakirulla Mia (2)| the wakf becomes absolute and 
* binding on the mere declaration of the wakif, and on such declara- 
- tion being made his right in the property which forms the subject 
(1) (1929) 34 C. W. N. 498. 
(2) (1921) 1. L, R, 49 Calc. 477. . 
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matter of the declaration becomes extinguished at once. It may, ee 
however, be that the declaration is equivocal or there may be 1931. 
circumstances suggesting that it was not meant to be operative ; Siimati Masuda 
and in such a case to sees whether that was so or not the conduct Khatun Bibi 


of the wakif*himself and other circumstances, if attendant and Mohommad Ebrahim 
not subsequent, may be examined”, The respondents have con- Muherii, Şe 
tended, by the way, that the above proposition requires a slight oo 
modification because in the case of Makaraja Sir Mohammad 

Ali Mohammad Khan v, Must, Bismillah Begam (1) their Lordships 
of the Judicial Committee looked into the subsequent conduct 
of the wakif as well, Jt will however be seen*that such subsequent 
conduct was merely in continuation of and of a piece with his 
conduct at the time of the deed and ever afterwards, namely that 
he never at any time acted up toits terms,—conduct from which 
an intention could be gatbered that the deed was not to be opera- 
tive. The respondents have relied upon this decision of the 
Judicial Committee for another purpose also, They desire to use 
it as an answer to the appellant’s contention that on a declaration 
of dedication being made it is not open to the settlor or persons 
claiming through him to raise the question of intention, but on 
that point the decision would not be of much assistance to them 
because the case before the Judicial Committee was one in which 
the question of intention was raised by a creditor who obviously 
stands on a different footing from the settlor himself or 
persons claiming through him, A creditor is not bound by the 
declaration, while the settlor himself or persons claiming through 
him are so bound ; and treating the declaration as an admission, 
they must explain it in some way or other in order to get rid of 
its effect. Besides as pointed out inthe case of Bismilla Begam 
x. Tahsin Ali Khan (2) ona discussion of the authorities bearing 
on the subject, that there is no rule of Mahomedan Law whieh 
allows a person involved in debts to make a wakf of his property 
to defraud his creditor, and that under the Mahomedan Law the 
Kazi had the power to make a debtor pay all his debts before the 
Kazi could maintain the wakf., A creditor, therefore,,is always 
entitled to show such intention while there may be insuperable 
difficulties in the way of the settlor himself or persons claiming 
throug him to plead their owa fraud and adduce evidence in 
support thereof. Hlowever that may be, it is unnecessary to • 
pursue this discussion against the respondents’ contention any 


"(x) (1930) 35 C. W. N. 394 (P. C) ° n 
(2) (1930) 1, L, R. 52 All. 710. 
+ 


100 


CIVIL. 


eranan 


1931. 
heti aai 


Srimati Masuda 
Kbatun Bibi 


v. 
Mchommad Ebrahim 


Mukerji, $. 


THE CALCUTTA LAW JOURNAL, [Vou, LIV, 


further, because we have already expressed our view in their favour 
that the question whether the wakf was intended to be zeal or 
fictitious can arise and has therefore to be decided, 


To begin with the terms of the deed, ¢here is no ambiguity or 
equivocation anywhere init, No words can be plainer®than these : 
“Whatever right, title and interest I had in the properties describ- 
ed in Schedule Xa aforesaid shall cease from to-day. I shall never 
be entitled to claim the said properties as personal properties, nor 
shall any heir of mine claim the same by virtue of inheritance, 
Neither'I nor after my death any successor of mine shall ever be 
entitled to transfer the Said properties by sale, gift or otherwise or 
create any charge upon the same ; nor shall the same be liable to 
be sold for the debts of any of my heirs.” But two passagesin the 
deed are relied upon on behalf of the respondents as suggesting the 
unreal character of the transaction, Oae of these immediately 
follows the quoted passage and isin these words: “Further, only 
during my lifetime and for the iniprovement of the properties 
covered by the deed I shall bs entitled to dispose of or grant a 
long fjara or mokarari lease of the house at 63 Taltolla Lane, 
Calcutta and the land underlying the same, and of my land in the 
villages under Thana Haripal and purchase some other properties, 
and after purchasing out of the sale-proceeds or money arising 
therefrom and for the benefit of this estate make a Waki of the 
same in place of the properties sold, as appertaining to the said 
estate, After me, however, no other Mutwalli shall have any such 
powers”, In this passage right is reserved to himself as Mutwalli‘to 
act in the manner indicated and for the benefit of the Wak! Estate. 
In our opinion, so long as it has not been shown that the settlor 
disposed of properties and did not replace- them, no inference 
against the Wakf itself can legitimately be drawn from the mere 
fact that such powers were reserved. The other passage on which 
reliance is placed in this connection runs thus; "With regard to 
the Khas tank, gardens and-trees etc, included in the Wakf.... 
I shall be able to make any arrangement that I may think proper 
during my life time.” It cannot be reasonably contended that by 
this reservation the settlor meant:to retain in himself the proprie- 
tary rights which he had expressly relinquished at the commence- 
ment of the deed, All that it means is that he, as Mutwalli, will 
make, such suitable arrangements as he may find it necessary to 
make and that so far as this matter is concerned he as the settlor 
was not prepared to give any hard and fast direction to himself as 
the Mutwalli, In our opioion there is nothing anywhere in the 


Von, LIV.) HIGH COURT, 


deed itself to raise the faintest suspicion against the transaction 
evidenced by the deed. 

Nextly it has been urged on behalf of the respondents that 
what was alleged by ther in their plaint, as amended, as regards 
Badrul Alu has been substantially established and that there- 
fore it is apparent that there was a good motive on the part of -the 
settlor to create a fictitious deed just to keep Badrul Alum in 
check and by that means to bring him round if possible. We, 
however, do not see why, because the allegations which the respon- 
dents made against Badrul Alum have been proved, and inference 
adverse to the dona fides of the transaction should necessarily be 
drawn ; the facts proved, in our opinion, would, on the other hand, 
afford a very strong motive on the part of the settlor to create a 
real Wakf of the present character, By this Wakf he was ensuring 
the preservation of the properties, giving a chance to his son to 
mend himself, providing that in case he did so he would be compe» 
tent to’come in and act as Mutwalli and get his remuneration as 
such and also making provision for the residence of his son’s 
Mahomedan wife should the son care to have one, and their child- 
ren, It has b3en said that he could on no account cut his only son 
off with such a pittance as he did by the Wakf. But the mind of 
the settlor is transparently visible in the terms of the Wakf, 
He was hoping with all his heart that his son would come round. 
He expressed himself thus towards the end of the deed: “In the 
Sadar portion of the house I have built a new tomb for the mem- 
bers of my family, to the east of the mosque, and walls have not 
yet been erected, around the same. This will have to be done 
from the savings under any item of the schedules, If I fail to 
make any arrangement for the erection of the said wall during my 
lifetime, itis my hope and strong belief that my only son Badrul 
Alum, who is an able man, will maintain and illumine the name 
' of this family by managing everything satisfactorily like myself and 
maintaining inthe proper way the works of charity instituted by 
me and his mother in preserving and adorning the mosque 
established by my paternal grandfather after my death”, For 
the accommodation of his son should he care to marry an Indian 
Mahomedan lady and of their children he provided in the deed a 
suite of excellent apartments in the firat and second floor of & 
newly built marble floored house which he had built ata great 
cost. Badrul Alum would get, should he reform himself in the 
manner wished for by his father, Rs, 360 a year f.e. Rs, 30 per 
month, and this the father thought would be supplemented by 
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Badrul Alum’s own income in the profession, he being, accord- 
ing to his father, a very able man. Should he persist in his old 
ways he would get only Rs, 180 per year, presumably as bare main- 
tenance ; and even that amount he may mot like to accept as the 
father had reasons to apprehend, and for that the fatifer would not 
be sorry, for against this item in Schedule Uaa appear the remarks 
“I have spent large amounts for him. If heis unwilling to take 
this allowance then (.......00...) Will get it.” The punctitious- care 
with which even the minutest details are dealt with forcibly points 
to the fact that the settlor meant business and that it was nota 
sham transaction that Be was recording. In our judgment there is 
really nothing tangible in support of the view that the transaction 
was made to serve asa threat for the son, but all the circumstances 
of the transaction are indicativa of a genuine desire on the part of 
the settlor to make the best possible arrangement in order to guard 
against the properties being squandered away and to perpetuate the 
works of charity and religious merit that he had inau gurated and at 
the same time ensure that those who were near and dear to his 
heart were not in actual want. Several cases have been cited before 
us asking us to hold in favour of the respondents’ contention, but 
it is unnecessary to refer tothem asthe terms of the deeds in 
these cases bear no comparison with the deed in the present case, 
The one upon which the respondenta rely most isthe case of 
Amiruddin v. Musaffar-ul-Hasan (1). That, however, was a case in 
which the document purported to be a wakf fa praesenii and yet 
provided that the wakif should be the first Mutwalli with power to 


“apply the income of the dedicated property to her own use so long 


ag she was alive and also power to sell or mortgage the same during 
her lifetime and it was held that it was nota valid wakf, The case 
is obviously different, 


Nextly, the respondents have endeavoured to show that the wakf 
was not acted upon even by the settlor himself. The accounts of 
the administration are not forthcoming and we are not in a position 
to see to what extent the settlor himself was giving effect to his 
declarations, The explanation offered for their non-production also 
is, in our opinion, not very convincing, We are, therefore, inalined 
to hold that if produced they would perhaps have shown that 
the settlor was not strictly carrying out his own directions in the 
deed. Itisalsotrus, asthe Subordinate Judge has pointed out, 
that certain properties were dealt with by the settlor shortly after 
the execution of the Wakfnama as if they were still his on 


(1) (1922) I, L; R, 45 All. 107. 
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(Vide Exts, 2, 3, 4 and 5), and in the absence of any evidence docu- Ctvin. 
mentary we must hold that there is nothing to indicate that the 1931. 

« * be aod 
proceeds of the transactions were credited tothe wakf fund or insti Masuda 
applied for the*purchase of other properties for the wakf or for Khatun Bibi 


other purposes of the wakf, It is also a fact, as appears from the TETE Ebrahim 
documents Ext, 8, that the settlor did not get his name mutated ag 
Mutwalli in respect of the Calcutta properties so long as he was 
alive ; we have no evidence on the point as regards the mofussil 
properties, This is ali that the respondents have been able to show, 
and it must be conceded that if there was nothing much to the 
contrary it would not be an unfair inference to draw from these 
materials to hold that the wakf was not actgd upon by the settlor, 
But certain matters hdve been proved to the contrary on behalf of 
the appellant, As regards the documents proved on behalf of the 
appellant, those that came into existence subsequent to the suit by 
the settlor’s daughters against Badrul Alum in 1924, to which 
reference has already been made, they are not of much assistance, 
seeing that when Badrul Alum thought of resisting that suit on the 
basis of the wakf he must have hastened to put all documents in 
order, so that they might support his cass that the wakf was being 
acted upon, The documents and papers of the settlor’s time, 
therefore, are really the materials which require consideration for 
this purpose. Amongst these the papers of the estate may first be 
referred to. . They are the Thokas (Exs, E and Es) and Dakhilas 
(Exts. F to Fs and Exts, G to G3), So far as these papers are con- 
cerned, we are unable to differ from the adverse view which the 
Subordinate Judge has taken of them. An examination of these 
papers has produced a very unfavourable impression in our mind 
as regards their reliability and we have little doubt that the word 
‘Mutwalli’, wherever it appears in these papers, isa subsequent 
interpolation, These papers lead us to the inference that during 
the four years or so for which the settlor lived since he created the 
wakf, he was not very particular in observing the distinction that 
there was between his new position as Mutwalli under the wakf and 
his old position of a proprietor that he was before he created the 
wakf, But there are certain other materials which unmistakeably 
show that notwithstanding all irregularities in his conduct ih relation 
to the wakf it was the wakf that was being administered by him, 
Of these materials those that require mention are the followings . 
Firstly, Ex, B the registered Am-mukbtearnama executed by Bazlul , ° 
Karim in favour of Khodadad Hossein dated the 25th» April r927, 
nearly a year after the wakf was created, In this document the 


Mukerji, Te 


104 


CIVIL. 


= 1931- 


wae 
Srimati Masuda 
Khatun Bibi 


Ve 
Mohommad Ebrahim 
Mukerji, F. 


THE CALCUTTA LAW JOURNAL, [Von LIV, 


settlor stated that he had executed a wakf and had since then 
been in possession of the properties covered by it as Mutwalli and 
that he was appointing the said Am-mukhtear forthe proper con- 
duct of all litigations, collection and payment and other affairs of 
the said wakf estate, and giving him full powers to undertake and 
ccmplete all works beneficial to the wakf estate subject: to the appro- 
val of certain gentlemen named in it. This doctiment was executed, 
as appears from the recitals contained in it, because the settlor had 
grown old and was in ill health and was contemplating a change and 
a visit to holy places, It will not be out of place to mention here 
that it was on the strength of this Am-mukhtearnama that Khoda- 
dad Hossein admitted ,execution on behalf of the settlor, for the 
purposes of registration, in respect of the dotuments Exts, 3, 4 and 
5 spoken of above. Secondly, Ext. 7, the registered deed of revo- 
cation executed by Bazlul Karim on the 18th July 1923, In this 
document, more than three years after the wakf had been created, 
the settlor far from repudiating it as fictitious or inoperative spoke 
of it in these terms; “ On the goth April 1920 I had executed a 
deed of wakf or settlement deed for the benefit of the public 
and my heirs and got it registered. Now I believe that those of 
my heirs who are still living shall after my death, waste the wakf 
properties out of cupidity and selfish motives and shall frustrate my 
object. On these considerations I think it absolutely necessary to 
revoke the game. I hereby revoke the same altogether. From this 
day, no one shall have any right, title or interest under the said 
deed. Be it further stated that the said deed of wakf for the bene- 
fit of my children being rejected, the properties noted on the back 
shall still remain in the same condition as they did before, and no 
one had, has or shall have any right to or concern with the same, 
Be it also noted thatthe said deed of wakf for my children being 
rejected I believe my object will be fulfilled if my estate be placed 
in the hands of benign Government, and for this reason I have madé 
a proposal to place in the hands of Government, all my properties 
situated in my native village and in Calcutta for the 
benefit of the public.” Far from saying that he had no intention 
to create a valid Wakf, he repeated that it was for the 
benefit of his heirs and of the public that he had created 
it. He was anxious to revoke the wakf in so far as it was for 
the benefit of his heirs, and professed to maintain the other 
purpose, namely, the benefit of the public and was taking steps 
to place his properties in the hands of the Government so 
that that purpose might not be frustrated buton the other hand 
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might - be-achieved. Far from suggesting that the wakf 
remainsd inoperative or had not been acted upon by himself he 
was declaring that no one shall have any right, title or interest 
under it as from the date of the deed of revocation, This deed of 
revocation, jn gur judgment, isinthe nature of asettlor on the 
question which the respondents have raised as regards the opera- 
tive character of the wakf, . 

It remains now to consider the other two questions ou which 
the findings of the Subordinate Judge were against the appellant, 
as already observed, The first question is whether a daughter of 
Badrul Alum, other than the defendant -No. 5, has been left-out 
of the suit, This objèction was not taken by the appellant in her 
written statement; - After the defendant No, 5 was added as ‘a party 
to the suit she on the 24th February 1930 filed a written statement 
in which amongst other pleas taken on the lines of those- of the 
appellant she alleged that the eldest daughter of Badrul Alum who 
was a minor living with her mother Mrs. Katherine Alum in Eng- 
land had not been made a party to the suit and so the suit tas 
defective for want of parties, ‘No issue however was framed on 
this pleading.and the appellant who had been examined on com- 
mission before-that date had not said anything on- the point. 
When the plaintiff No, 2 was examined-in-chief he while giving 
the genealogy of the.parties stated “Katherine Alum was in Eng- 
land ; she left India with a daughter of her by another husband”, 
On this an application was made on behalf of the defendant No. 5 
asking for, permission to-crossexamine the plaintiff No. 2 on the 
aforesaid statement, This application was refused by the Subordi- 
nate Judge,- The appellant has complained that this order of 
refusal has prejudiced the defence as it- has precluded them from 
proving that the suit is bad for. defect of. parties by reason of the 
‘omission on the part of the plaintiff to implead this elder daughter. 
of- Mrs, Katherine Alum as a defendant in the suit, The -Subordi- 
nate Judge has found thus: “ Katherine Alum went to England. 
with another daughter of her husband and she is not the - daughter 
‘of BadrulAlum and she is not a necessary party and this objection 
was not specifically taken in the defence,” The conduct of the defen- 
‘dant in not raising a specific issue on the point and that of the appel- 
lant in not mentioning the matter in her written statement or in hêr 
evidence taken on commission strongly suggest that the objection. 
has no substance or at any rate that they were not ketn on press- 
ing it, and this would afford sufficient justification for the order of 
refusal which the Subordinate Judge passed on the application of 
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the defendant No. 5 for the cross-examination of the plaintiff No. 2 
on the point. As regards the correctness of the finding itself, 
there is some support for. it in the evidence, while on the other 
hand there is a statement in the Wakfnama about the matter which _ 
may perhaps be interpreted as meaning that the dasghter with : 
whom the lady left for England was a daughter of Badrul Alum. 
As there has been no proper investigation of the question we 
think it right not to affirm the finding of the Subordinate Judge on 
the point and would leave the matter undecided. In any event 
even if there. has been a defect of party on this ground, the suit 
should not on that account be dismissed, but the only result of 
that defect should be that the party left out will not be bound: by 
the decision that is arrived atin her absence, The other question 
is whether the moveables in suit belong exclusively to the appell- 
ant. The existence of these moveables is sufficiently proved by the 
list (Ex. 6) prepared by a Pleader Commissioner in the suit of 1924: 
The previous deposition of the appellant in a suit of 1926 (Ex; ‘11) 
makes it reasonably plain that the appellant could not have such 
moveables of her own, Again, neither she nor any of her witnesses 
has said anything very convincing in the present suit as regards 
her exclusive right to the moveables, In such circumstances we 
must, in agreement with the Subordinate Judge, hold that the 
appellant has failed to make out her case on the point, while, on 
the other hand, having regard to the places they were in, they 
must be taken to be joint property, 

The result is that, in our opinion ,the plaintiffs cannot have a 
a decree for partition as regards the immoveable properties in sult, 
The appeal therefore will be allowed and the decree of ‘the Court 
below in so far as it directed a partition of the immoveable pro- 
perties will be set aside and the plaintifs suit in so far as it, 
relates to those properties will be dismissed. The rest of the 
decree made by the Court below will stand. The appellant will be 
entitled to her costs in this appeal, hearing-fee being assessed at 15 
gold mohurs, | o 

The Ryle is discharged, There will be no order as to costs in 
the Rule, 

Guha, J.—I agree, 
A, T, M, Appeal allowed in part.: 
i Rule discharged, 
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Bejore Mr. Justice Lort-Williams and Mr. Justice S. K, Ghose, 
HARENDRA NATH SEN 
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KING-EMPEROR.* ; 


Uncorvoborated testimony of a finger print expert—Conviction based an— Whether 
valid—Trae rule te be followed in suck a case. 


It cannot be latd down as a rule of law that itis unsafe to base a conviction 


on the. uncorroborated testimony of a finger print expert. The true rule is òne of © 
caution ; that is to say the experts opinion must not be taken for granted but the ` 


Court must examine the-evidence in order to satisfy itself that there can be no 


mistake, and the responsibility is all the greater when there is no other evidence ` 


to corroborate the expert. 
Appeal by the acccused under section 411 of the Criminal 
Procedure Code, 


The.accused was convicted under sections 457 and 380 read 


with section 75 of the Indian Penal Code and sentenced to: under-: 


go rigorous imprisonment for two years, 
The material facts appear from the judgment. 


Mr, Sures Chandra Talukdar with Mr, Haridas Gupta for the- 


- Accused Appellant, : 

Mr, Khundkar with Mr, Bireswar Chatterjee for the Crown, 

The following judgments were delivered : 

S, K, Ghose, J :—The appellant Harendra Nath Sen has been 
convicted under sections 457 and 380 read with section 75 of the 
Indian Penal Code and sentenced to undergo rigorous imprison- 


ment for two years. The-prosecution case is that on the -night of . 


the 15th February last year there wasa burglary in premises No, 
3 Harrison Road and a large number of articles worth about 
Rs, 20,000 was stolen, The police took charge, among other 
things, of a hasp ofa trunk, a plate, a žali and a housebreak- 


ing instrument as they were alleged to contain finger . impressions. . 


The case for the prosecution is that the finger- impression.on the 
hasp of the trunk is identical with the left thumb impression of 
the appellant Harendra, which was found’ on the finger print slip 
kept in ths Finger Print Bureau, That led’ to the arrest of ‘thé 
appellant, One Deb Sankar was similarly traced froma finger 

*Criminal Appeal No. 829 of 1930, against the order of conviction * by ` T. 
Roxburgh Esą., Chief Presidency Magistrate, Calcutta, dated the 19th September, 


* 


1940. : 


CRIHINAL. 


Ea 


1931, 


wya? 


Marck, 1r. 


Marck, Th 


107 


108 THË CALCUTTA LAW JOURNAL. [Vor, LIV. | 


a? 


- CRIMINAL. impression and both men were put upon their trial before the Chief 
jose Presidency Magistrate, with the result that they were convicted, 
Harendra alone has app aled, l 
ve So far as the appellant is concerned, there is no evidence except 
King-Emperor. = the alleged identity of the aforesaid thumb impression, Mr. 
S. K. Ghose, F. Taluqdar for the appellant has contended that itis undafe to rely 
Eee on such evidence when it is not corroborated by any other cir- 
cumstance, He ‘has drawn our attention to certain cases in which 
it has been held that it is not safe to rely merely on a critical .ins-- 
pection of a thumb impression made by an expert: Amferor V, 
Abdul Hamid (1); Bazari Hajam v, King-Emperor’ (2); Jassu 
Ram v. The Crown (3)? Baidya Nath Dutt vw, Alef Jan Bibi - (4); > 
Panchu ondal v, Emperor (5) ; In re Singri Bhima (6) which isa 
case of the Madras High Court; Basgit Singh v, Emperor (7) 
which is a case of the Patna High Court; and Hari Singh vy, 
Lachmi Devi (8) which is a case of the Lahore High Court. In 
the case of Mohini Mohan Ghose v, Emperor (9) the jury accept-. 
ed ths expert view and on appeal this was not interfered with, 
because the jury had been properly warned by the Sessions Judge. | 
On the other hand there are cases in which conviction has been 
had on the evidence regarding the thumb impression, the Court 
being satisfied as to its identity : Xing-Amperor v, Virammial (10) ; 
The Public Prosecutor v, Kandasami Theoan (11); and Re Thomas . 
Herbart Costleton (12), I do not think -that it can be laid down 
as a rule of law that it is unsafe to base a conviction on the uncor- 
roborated testimony of a finger print expert. The true rule seems to 
me to be one of -daution ; that is to say, the Court must not take 
the expert’s opinion for granted, but it must examine his evidence 
in order to satisfy itself that there can be no mistake, and the 
responsibility is all the greater when there is no other evidence to 
corroborate the expert, . í 
In the present case the evidence as to the identity of the 
thumb ‘impression on the hasp, is based upon a comparison of the 
left thumb impression ; vide Exhibit 9 (1) (2) which is an enlarge- | 
ment of the impression to be found in the finger print slip of , 
the Bureaus with the impression onthe hasp, vide Exhibit 6 (2) 


1931. 
ret 


Harendra Nath Sen 


(1) (1905) I. L. R. 32 Cale. 759. (a) (1921) I. L, R, 1 Pat) 242. 
{3) (1923) I. L. R. 4 Lahore 246, 


7 (4) (1922) 36 C. L. J. 9. 45) (1905) 1C. È. J. 385. 
* (6) (1915) 27 I. C. goo. (7) (1926) 104 l. C. 626. 
(8) (1920) §9 I. C. 220. (9) (1918) I. L. R, 46 Cale. 635. 


(10) (1922) I, L. R, 46 Mad. 713. (t1) (1923) L L. R. 5o Mad, 462. 
(12) (1909) Cr. App. Rep. Vol. II! 74. 
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which isan enlargement of that impression. This comparison 
was made by two experts, prosecution witnesses Nos, 3 and r2. The 
judgment of the learned Magistrate shows that he has taken great 
pains to follow the method of comparison, But the judgment 
also shows fhe weakness of such evidence, when it comes up for 
scrutiny in a Court of appeal- The learned Magistrate says 
“ There has been some practical difficulty in making the record 
show the actual evidence given in cross-examination by Hriday 
‘Nath Dutt, the Superintendent of the Finger Print Bureau, The 
witness really demonstrated point by point the resemblances he 
had marked, I find it difficult to think that aby one, not him- 
self an expert, could appreciate fully the points and resemblances 
except, under the personal guidance of the witness. The witness 
and.the accused’s lawyer came up on the bench, and in some cases, 
under the magnifying glass, the witness pointed out the features for 
. the benefit of the Court and the learned lawyer,” The evidence 
might have satisfied the learned Magistrate butin view of the 
deficiency of the record, we do not find ourselves in a similarly 
’ favourable position, It would not be proper to us to take 
the evidence for granted, and if a doubt arises obviously the 
benefit of that doubt must go to the accused, The impression 
on the hasp on which the conviction was based, seems to us, to be 
blurred, and that was also admitted by the two experts, The com- 
pariton of the two impressions, shows that all the points on which 
the identity was sought to be based, are not similar, As regards 
the ridge at point 18 for instance there is a difference, Similarly 
the markings at points r2 and 17 are described by each witness 
differently, . There is no evidence that: such markings, as for ing 
tance the one at point 18, would not appear in more than one 
person, Similarly there is no evidence as to how the. differences 
in some of the markings as between two impressions can be 
reconciled. I sympathize with the learned Magistrate when he 
gays that it is difficult for one who is not himself an expert to 
appreciate the evidence fully. But with the materials before us 
we are not prepared to say that the two impressions Exhibit 9 
(1) (2) and Exhibit 6 (2) are exactly identical, and as there is no 
other evidence I must hold that the appellant is entitled to the 
benefit of doubt, In that view the appellant is acquitted of the 
offence under section 457 and 380 read with section 75 of the 
Indian Penal Code and directed to be set at liberty, ° He is also 
discharged from his bail bond. 2.5 
` Lort-Williams, J.—I agree. ° , 
S. KE, R, Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. Justice Sukvrawardy and Mr, Justice Graham, 
_ BENGAL COAL COMPANY, LTD.. - 


0.. 
PROSANNA KUMAR BHATTACHARJEE AND OTHERS,* 
Burden of proof—Suit for specific performance of contract and in the alterstative 


lor recovery of earnest money—Fariial admission by defendant in written 
statement, “ 


The plaintiffs brought a Suit for specific performance of a contract and in the 
alternative for recovery of the earnest money paidtothe defendants out of the 
price fixed for some land. It was found that there was no contract between the 
patties and no money passed from the plaintiffs to the defendants under the 
contract, The defendants in their written statement stated that they got certain 
amount from the plaintiffs not under the contract but by way of compensation for | 
the injury caused to their land by the plaintiffs : 

Held, (per Suhrawardy, J.), that the plaintiffs could not insist upon the defen- 
dants proving how they got the money and under what circumstances. They must . 
stand or fall on the case made in the plaint. They must prove that the money 
was paid to the defendants under the contract. Failing that they could not get 
any relief. 

A written statement in which an admission was made by the defendants could 
not be regarded as confession and avoidance and must be read as a whole. 


Seoltan Ali v. Chand Bibee (1) and Peolin Beharee Sein y. Messrs. R. Watson 
& Ce. (2) referred p 

Per Graham, pA : The onus was upon the plaintiffs to prove the specific case 
set up by them in their plaint. They could not after failing to discharge that onus 
fall back on a partial admission made by the defendants in their written statement 
and claim that the onus was shifted from them to the defendants. 

Appeal by the Plaintiffs, 

Suit for specific performance of a contract. 


‘Fhe material facts appear from the judgment, 

Messrs, U, N, Son Gupta ( Counsel), Probodh Kumar Das and 
Manmatha Naik Das Gupta for the Appellants. 

Dr, Bijan Kumar Mukerji and Gopendra Krishna Banerjee for 
the Respondents. 

* Appeal from Appellate Decree No. 2695 of 1929, against the decree of B. K, 
Bose Esq., District Judge of Burdwan, dated the rsth May, 1929, affirming that 
” of Babu Jamini Kanta Mukerji, Subordinate Judge of Asansole, dated the 23rd 
February, 1927. 

(1) (1868) 9 W. R. 130. 

(2) (1868) 9 W. R. 190 (F. B.) ; B, É, R. Sup, Vol. 904, 
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The following judgments were delivered : 

Suhrawardy, J.:—This suit was brought by the plaintiffs 
apparently under section 19 of the Specific Relief Act, for specific 
performance of a contract and in the alternative for ‘recovery of 
the earnest money paid to the defendants out of the price fixed ‘for 
some land. Both the Courts below have held that there was no con- 
tract as pleaded by the plaintiffs and they dismissed the claim fdr 
specific performance, 

The only question which is now argued before us, is whether the 
plaintiffs are entitled in the circumstances of this case, to have a 
refund of the money paid to the defendants, as they say by way of 
earnest money. It is stated that the defendants contracted to sell 
to the plaintiff company the underground rights in 9 bighas and 
17 cottas of land at Rs, 150 per bigha and received Rs, 800 as 
earnest, The trial Court found that there was no good and reliable 
evidence about the payment of Rs. 800 as part of the price settled 
for the disputed land, The learned District Judge on appeal says: 
“In my opinion it is for the plaintiffs to prove that they are entitled 
to get it back and in the present case the evidence adduced by the 
plaintiffs is so confusing, contradictory, inconsistent and untrust- 
worthy thatin my judgment itis impossible to give them any 
relief.” In the face of this finding it would seem that the decree of 
the lower appellate Court dismissing the suit-in toto, cannot be 
assailed, l 


Mr. Sen Gupta on behalf of the appellant argues that the defen- 
dants having admitted that they received Rs, 800 from the plain- 
tiffs the onus lies upon them to prove how they obtained that money 
and if they çannot satisfy the Court that they are entitled to retain 
it they must refund it to the plaintiffs, This contention, I am of 
Opinion, should not be accepted, The scope of the suit is a limited 
_-one, The plaintiffs came to Court on the allegation that there was 
a valid contract subsisting between the parties and the only relief in 
a case like this which he could get was a decree for specific perform- 
ance of a contract failing that, compensation for the breach of con- 
tract and the return of any money that might have passed from 
the plaintifs to the defendants under the contract. The Courts 
below are of opinion that there was no contract between the parties 


and no money passed from the plaintiffs to the defendants undere ° 


the contract, The position taken by the appellants is that as the 
defendants say that they got the money not under the contract 
but by way of compensation for the injury caused to their land by 
thé plaintiffs, they must satisfy the Court that they got the money 
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on that account and that as they failed to do so they must refund 


the money to the plaintiffs, I think the plaintiffs cannot insist upon. 


the defendants proving how they got the money and under what cit- 
cumstances. They must stand or fall on the case made in the plaint. 
They must prove that the money was paid to the.defendants under 
the contract, If they fail they cannot get any relief’ in this case. 
It has been held in Svoftan Ali v. Chand Bidee (1) and in the Full 
Bench case  Poolin Beharee Sein vy. Messrs, R. Watson & Co. (2), 
that a written statement in which an admission is made by a*defen- 
dant cannot be regarded as confession and avoidance and must be 
read as a whole, It should also be noted that the trial Court 
remarked that there Was no satisfactory evidence that the defendants 
received the amount from the plaintiffs for damages caused to their 
land ; but the learned District Judge has not decided that question 
as he was decidedly of opinion that the plaintiffs must prove their 
case as they placed before the Court. In my judgment the conclu- 
sion arrived at by the Courts below is correct, This appeal must 
be dismissed with costs, 

Graham, J.:—I agree. The argument as to the onus of proof 
which has been advanced on behalf of the appellants cannot in my 
judgment be acceded to, .Ifit were accepted the result virtually 
would be that the case would be decided on the pleadings without 
going into evidence. The correct view as it seems to me is that the 
onus is upon the plaintiffs to prove the specific case set up by them 
in their plaint. They cannot after failing to discharge that gonus 
fall back on a partial admission made by the defendants in their 
written statement and claim that the onus is shifted from them to 
the defendants. I agree that the appeal fails and is dismissed 
with costs, 


A, T, M, Appeal dismissed, 


(1) (1868) 9 W, R. 130, (2) (1868) 9 W. R. rgo (F. B.) ; B. L. R, Sup. 904, l 
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Before Mr, Justice Guha, 
HAIDAR ALI KHONDKAR 


v. 
MAHAMMAD SAFIUDDIN KAZI AND oTaERS.* 


Mortgage suti-—Detect of parties~Application to be made parties-— Decree on 

mortgage for prepertienate share—Civil Procedure Code (Act V of 1908), 

O. 1 R. 9, O. 94 R. 1—Transfer of Property Act (IV of 1882), Sec. 67 (ad). 

Non.compliance with the provisions of order 34 rule 1 of the Code of Civil 
Procedure is not necessarily fatal to a suit to enforce a morlgage, and order 1 rule 
9 applies to a mortgage suit. , A mortgage suit is thus not liable to be dismissed 
for non-joinder or defect of parties. 

Kheredamoyi Dasi.v. Habib Skaka (1) followed. 

In this case, where some of the heirs of the original mortgagee brought a suit 
on the mortgage and the others applied to be made parties to the mortgage suit : 

Hald, that the prayer should be granted. 

In the present case, the decree should be passed notwithstanding anything 
contained in section 67 (d) of the Transfer of Property Act, in favour of the 
plaintiffs for their share of the mortgage money in the presence of all persons who 
could have any possible interest in the mortgage ‘security, as heirs of the original 
mortgages, 

Sunitibala Debi v. Dhara Sundari Debi Chewdhurani (2) followed, 


Appeal by the Defendant. 
Suit on mortgage. 
The material facts appear from the judgment. 


Afr, Prakash Chandra Pakrashi ‘(for Mr, Nilkania Ghose) ° 


for the Appellant. 


Messrs. Narendra Kumar Das, Probodh Chandra Kay and 
Jitendra Chandra Banerjee for the Respondents, 
p C. A. V. 

The following judgment was delivered : 
The only question arising for consideration in this appeal by the 
defendant ina suit for enforcement of a mortgage security, is 
—whether the suit was liable to dismissal on the ground of defect 
«of parties, upon the findings arrived at by the Court below, the 


*Appeal from Appellate Deoree No, 2032 of 1929 with cross-objecHon and 
ipplication, against the decree of A. E. Porter Esq, District Judge of Backer- 


cunj, dated the 7th March, 1929, modifying that of Babu Atul Behag Mullick, - 


Munsiff, 6th Court, Barisal, dated the 6th October, 192°. 


(1) (1924) 29 C. W. N, 51. ; | 
(2) (1919) L. R. 461, A. 272 3 1, L. R. 47 Cale. 1753 24 C, W. N. 297 
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a sisters of the plaintiffs Nos, 1 to 3, and the sisters and mother of 
1931 the plaintiff No. 4 were necessary parties ; both the lower Courts 
Haidar Ali however agreed in holding that the suit could uot fail as a whole, 
erage for defect of parties. It was contended for the appellant that the 
Mahammad Safi] decision of the Courts below.was not sustainable in law, inasmuch 
nddin Kasi. as all the persons interested in the mortgage money had not been 


made parties,to the suit, and that the suit based on a mortgage 
which was one and indivisible, should have been dismissed alto- 
gether : that the plaintiffs were not entitled to a decree in the form 
made in their favour by the Courts below, | 

The contention advanced on behalf of the appellant is that, the 
mortgage being one and indivisible, it cculd not be split up, so 
as to entitle the plaintiffs, some ofthe heirs of the original mort- 
gagee, to get a partial decree in the absence of the other heirs, The 
heirs of the original mortgagee, it would appear, did not and could 
not join as plaintiffs, in view of the allegation inthe plaint that the 
original mortgagee was a mere benamdar: the mortgage money 
was the money of the plaintiffs Nos, 1 to 4, During the pendency 
of the litigation in the trial Court and when the case was pending 
in appeal before the learned District Judge, in the Court of appeal 
below, attempts were made by the heirs of the mortgagee, other . 
than the plaintiffs in the suit, to get themselves -added as parties 
defendants in the suit, That attempt did-not succeed. Those 
heirs who are respondents in this appeal, have applied to this Court 
to be joined as parties to the suit,and have expressly stated that 
they have no objection to the passing of a mortgage decree in full 
in; favour of the plaintiffs in the ‘suit. The petitioners before this 
Court made the same statement before the trial Court and two of 
them repeated.the statement in the Court of appeal below.. The 
trial Court for reasons which do dot commend themselves to me, 
held that the petitions filed by the heirs of the mortgagee other — 
than the plaintiffs were “spurious documents”, The, learned District 
Judge, in the Court of appeal below, held that the disclaimers 
by the other heirs of the original mortgagee had no value ; that 
these heirs were not necessary, nor competent parties, and that 
their petitions could not be accepted, The petitions might have 
been filed for the benefit of the plaintiffs in the suit, a8 instituted ; 
their. disclaimer might have been of no value, but Ido not find 
° _ any justification-on the part of the Court of appeal below, in the 
rejection of the petitions, and in refusing to add these other heirs 
of the original mortgagee, as parties defendants to the suit, in view 
of the finding arrived at bythe Court of fitst instance, these 
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other heirs of the original mortgagee who applied to be made parties, 
were necessary parties, and were interested.in the mortgage secu- 
rity, In my judgment, the prayer made by these parties for their 
being added as parties to the suit should have been granted by the 
lower appellate Court, and. the said prayer is, onthe facts and in 
the circumstagces of the case granted in this appeal, on the 
petition of the respondents Nos. 5 to rr in -this appeal, to which 
reference has been made above, The petitioners are added parties 
defendants in the suit out of which this appeal has arisen, The 
main contention in this appeal based upon defect of parties in the 
suit, is accordingly remedied, for meeting the ends of justice in the 
case, ° 

As has been laid down by the Judicial Committee of the 
Privy Council in the case of Sunitibala Debi v, Dhara Sundari 
Debi Chowdhurani (1) where a mortgage is made by one mort- 
gagor to more persons than one, who are tenants ia common, 
the right of any one of the mortgagees who desire to realise 
the : mortgaged property and obtain payment: of the debt, if the 
consent of the co-mortgagees cannot be obtained, is to add the 
co-mortgagee as a defendant to the suit, and to ask for the pro- 
per mortgage decree, The above principle applies with greater 
force in the present case, in view of the fact that the persons 
who are added as ‘parties to the suit, who wanted to be made 
parties to it during the pendency of the litigation in the Court 
below, have disclaimed all interest in the mortgage money, claim- 
ed by the plaintiffs Nos. 1 to 4inthe suit, I am unable to see 
any principle which militates against this view of the case 
before me, and no authority has been placed before me which 
prevents the ‘passing of a decree in favour of the plaintiffs 
for their share of the mortgage money in the presence of all 
persons who could have any possible interest in the mortgage 
-security, as heirs of thé original mortgagee. 

In the above view. of the case, although the disclaim of 
interest in the mortgage security may be of no effect, there îs no 
bar inthe way of the plaintiffs getting a decree for their propor- 
tionate share of the mortgage money, as has been pagsed in 
their favour by the learned District Judge in the Court of 


appeal’ below, the question of any defect of parties not arising,- 


for the reasons of the addition of parties in this Court. 
It is not’ necesaary to discuss the other branch of the con- 
tention based on the state of record as it was before “the addi- 
(1) (1919) L. R. 46 1. A. 272; IL. L, R. 47 Calc. 175 ; 24 C. W, N. 297, 
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tion of parties in this Court. It may however be mentioned 
that I am inclined to hold, in consonance with the decision of this 
Court in Kherodamoyt Dasi v. Hadid Skaka (1), that non-com- 
pliance with the provisions of order 34, rule 1 of the Code of 
Civil Procedure, is not necessarily fatal to a suit to enforce a 
mortgage, and that order 1, rule g applies toa Mortgage suit as 
well as to any other suit, It may also be noticed in this con- 
nection that the word “must” used in section 85 of the Trans- 
fer of Property Act has been replaced by the word “shall” in 
order XXXIV, rule 1 of the Code of Civil Procedure. The réason 
for the substitution of the word “shall” appears clearly, from 
some decisions of the Allahabad High Court (See Bhawani Prasad 
v. Kallu (2); Mata Din Kasodhan v, Kazim Husain (3) ; Janki 
Prasad v. Kishen Dat (4); Ghulam Kadir Khan v., Mustakim 
Khan (5) in which it was held that the word “ must” is one of the 
strongest words of compulsion which the Legislature can employ, 
and the Courts are therefore bound to giveeffect to it and not to 
ignore it or its significance, The present rule must be taken to hava 
overridden those cases decided by the High Courts in India in 
which it was held that non-joinder of necessary parties was a fatal 
defect, Furthermore, it would appear that section 385 of the 
Transfer of Property Act was subject only to section 437 of the 
Code of Civil Procedure of 1882 (O. XXXI r. 1 of the Code of 
1908) ; in the present provision O, XXXIV, r. 1, which has replaced 
section 85 of the Transfer Property Act, reference to section 437 
has been omitted. The obvious intention of such omission is 
that all the rules of the Code of 1282 contained in Order 1 will 
equally apply to, and control all mortgage suits, A mortgage 
suit therefore will not be liable to be dismissed simply for non- 
joinder or defect of parties, as contended on behalf of the appellant 
in the case before me, This is the view taken by the learned 
District Judge in the Court below, and the decree passed in 
favour of the plaintiffs in the suit, is in my judgment, a correct 
decree, and in accordance with law ; and there is, to my mind, 
nothing contained in section 67 (d) of the Transfer of Property 
Act which militates against this view, 

It remains now to consider the cross- objections filed in this appeal 
by the plaintiffs respondents Nos, x to 4, The only point that 


(1) (1924) 29 C. W. N. 51. (2) (1895) I. L. R. 17 All. 537 (F. B.) 
(3) G891) I. L. R. 13 All. 432. 

(4) (1894) Ì. L. R. 16 All. 478 (F. B.) 

(5) (1895) I. L. R. 18 All. 109. 
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has been attempted to be argued in support of the cross-objections 
as preferred, was that the plaintiffs were: entitled to a decree fora 
larger amount than that mentioned in the decree of the lawer 
appellate Court. Thesconclusion on this point, arrived at by the 
learned DiStrict Judge in the Court of appeal below, based upon 
findings of fact arrived at by him, cannot be disturbed, The cross- 
objections cannot therefore be given effect to. 

In the result therefore the decision and decree of the Court 
of appeal bslow so far as the merits of the case are concerned, are 
affirmed. The decree of the Court of appeal below in regard to 
costs is varied to this extent, that the defendant appellant is to pay 
the costs of the plaintiffs respondents Nos. 1 to 4,in proportion to 
their success, as also the costs of the parties added in this Court, 
respondents Nos, 5 to rx in this appeal, incurred by them in the 
lower Courts, The appellant is to pay the costs of the plaintiffs 
respondents in this appeal and the costs of the application made 
by the respondents Nos, 5 to rr to this Court the hearing fee in 
the application being assessed at two gold mohurs, These res- 
pondents. Nos, 5 to rr are to bear their costs in the ,appeal, 


A, T, M, Appeal dismissed : Decree varied, 


PRIVY COUNCIL. 


Present: Lord Blanesburgk, Lord Atkin and Sir 
George Lowndes. 
THE IMPERIAL BANK OF INDIA 
Y. 
THE BENGAL NATIONAL BANK, LIMITED 
(IN LIQUIDATION). ° 


[On APPEAL FROM THE Hica COURT OF JUDICATURE 
AT Fort WILLIAM IN BENGAL. | 


Charge—Transfer af debenture creating a floating charge—~Daecyment not regis. 


tered under Registration Act, but under Indian Companies Act—-Debt, if can 
» b¢ sevsred from security. ` z `; 
A debt may be severed from the security. 
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The respondent bank had borrowed from the appellant bank a certain sum and 
delivered to the appellant a debenture croating a floating charge on the whole 
undertaking, properties, assets and iaterests present and future of the respondent 
bank as sectri:y fortheloan. The document was duly registered pursuant to 
section 109 of the Companies Act, 1913, but not rekistered uader the Registration 


The Bengal National Act, 1908. The charge was to become fixed, amongst other events, on the 


-Bank, Ltd 


eel 


w 


’ 


- respondent bank suspending payment. Such event happening, the appellant 


bank commencefi a debenture-holder’s action. The appellant bank through its 
counsel admitted that as the debenture was not registered in accordance with the 
provisions of the Indlan Registration Act, 1908, it did not affect any immovable 
property of the respondent bank : 


Held, that the appellant bank had no right or interest in the immovable pro- 
perty of the respondent bank, including the immovable property over which the 
respondent bank held security, but had a charge over the debts due to the respon. 
dent bank, whether secured or not, and were entitled to the benefit of all sums 
received in reduction of the debts, whether from the realisation of securities or 
otherwise. 


That it was not open to the appellant bank to contend that the Registration 
Act, 1908, did not apply toa floating charge or that the provisions in the Com- 


. panies Act, 1913, for the registration of charges took the place of the provisions 


in the Registration Act go far as they affected dispositions by Companies. 
Judgment of the High Court, Calcutta, reversed. 


Privy Council Appeal No, 112 of 1930, from an order made by 


the High Court of Calcutta, dated the 18th March, 1930, affirming 
on appeal an order of Buckland, J., dated the zoth August, 1929, 
sitting on the Original Side. 


Appeals by the Plaintiffs. 


The material facts were sufficiently stated in 53 C, J. 269 and 
in their Lordships’ judgment, 


W. A, Greene K. C. (with G. D. McNair) for the Appellants : 
Conceded that the admission made in the Court below, precluded 
them from claiming title deeds deposited with respondent bank, 
But for the admission they would contend that the debentures did 
not require registration uader the Registration Act, 


But in any case appellants are entitled to the book debts, 
whether*secured or not, The debentures could be received in 
evidence of the charge upon book debts even if inadmissible upon a 


„Claim to affect immoveable property: Vyravan Chetti v, Subrama- 


nian Chetti (1). The definition of “ actionable claim ” added to the 
Transfer of Property Act, 1882, by section 2 of the Amending Act 
of r900, does not prevent a debt from being transferred apart from 
immoveable security given for it A transfer of a debt without ‘tha 


(1) (1920) L. R. 47 I. A. 1885 1. L. R. 43 Mad. 660. 
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security does not prejudic2 the debtor: So far as Sakhiuddin Saha 
- v, Sonaullah Sarkar (1) ; Perumal Ammal v, Perumal Naickar (2) 
and Elumalai Cheity v, Balakrishna Mudaliar (3); relied on in 
the lower Courts decide otherwise, the decisions were erroneous. 

Dunne K. C. and Pringle for the Respondents ; The debentures 
were documents required to be registered by section 17(1) (b) of 
the Registration Act, Their operation cannot be split up so as to 
make them admissible in evidence for some purpose ; moreover 
they did not separately charge the hook debts: Vyravan Chetti v. 
Subramanian Chetti (4); turned upon the construction of the agree- 
ment and does not apply. The judgment m Dayal Singh v. Indar 
Singh (5) shows that if a document creates a charge upon im- 
moveable property it is not admissible in evidence even if the suit 
is not to enforce the charge, 

The principle laid down in that case operates even though the 
judgment was delivered on the mistaken view that the Transfer of 
- Property Act applied, The definition of “actiorable claim” is fatal 
to the appellant’s contention, Order 34, rule 14, Civil Procedure 
Code shows that the policy of the Indian Legislature is against the 
transfer of a debt apart from the security for it, 

W, A,.Greens, K. C, replied. > 

Their Lordships’ judgment was delivered by. 

Lord Atkin :—This isan appeal from an order of the High 
Court of Judicature in Bengal affirming an order of the Court made 
in its original civil jurisdiction on an application for directions made 
- by the liquidators of the Bengal National Bank, Ltd,, the respon- 
. dents in this appeal, The respondent bank in 1907 was incorporated 
and registeted under the Indian Companies Act, 1882. On or before 
4th May, 1923, the respondent ‘bank had borrowed from the 
Imperial Bank of India, the appellant, hereinafter called the 
Imperial Bank, the sum of ten lacs with interest, andon 4th May 
executed and delivered to the Imperial Bank a debenture creating 
a floating charge on the whole undertaking, properties, assets and 
interests present and future of the respondent bank as security for 
the loan, Oa rst August, 1923, a similar debenture was executed 
and delivered tothe Imperial Bank, creating a similar floating 


charge as security for a further loan of ten lacs with interest. Both 


documents were duly registered pursuant to section 109 of the 
Companies Act, 1913. Neither document was registered under the 
(1) (1918) 22 C. W. N. 641s (2) (1930) I. L. R, 44 Mad, 196. 
. (3) (gat) 1. L. R. 44 Mad. 965. : í 
(4) (1920) L. R. 47 L.A. 188; L L. R. 43 Mad, 660. : 
(§) (1926) 44 C.L.J. 973; 31 C. W. N, 125. 


119 


P.C, 


s sattemsidiihiabinetatiial 


193%. 
te tel 


Tho Imperial Bank 
of India 


v. 
The Bengal National 
Bank, Ltd. 


May, ai. 


120 


Pa, 


Sd 


193 Ie 


we 
The Imperial Bank 
of India 


fv. 
The Bengal National 
Bank, Ltd. 


Lord Atkin. 


mei etnai 


THE CALCUTTA LAW JOURNAL, [Vor LIV, 


Registration Act, r903, In both documents the charge was to 
become fixed, amongst other events, on the respondent bank sus- 


‘pending payment, On 28th April, 1927, that event happened, On 


the same date the Imperial Bank, exercising a power given them 
by the debenture of rst August, 1923, appointed three gentlemen 
as receivers under the debenture. On zoth May, 1927, a petition 
was presented for winding up the respondent bank, and on and 
August a winding up order was made, On 26th May the Imperial 
Bank commenced a debsnture-holders’ action, and on 1st June the 
three receivers appointed by them were appointed receivers by the 
Court. On oth Augu&t two of the receivers, together with a third 
gentleman, were appointed official liquidators, On roth February, 
1928, the official liquidators presented a petition to the Court 
asking for directions on various matters. The question which is 
the subject matter of this appeal involves a considerable sum of 
money and is of great importance to persons lending money to com- 
panies, and especially to banks, It appears that the respondent bank 
in the ordinary course of its business lent money to customers on 
overdraft account on the security of title deeds deposited by the 
customers, in respect of which loans at the date of the suspension 
of payment sums remained dus to the bank, who continued to 
hold the security, The question is whether the two’ debentures 
held by the Imperial Bank give them any and what interest in the 
amounts due to the respondent bank from such customers and 
in the property comprised in the title deeds. The Imperial Bank 
set up the express charge over the whole of the assets of the res- 
pondent bank, The Jiquidators contend that the debontures, so 
far as they seek to charge the debts secured on deposit of title 
deeds come within section 17 of the Registration Act, which 
requires registration of all non-testamentary instruments which 
“ purport or operate to create, declare, assign, limit or extinguish, - 
whether in the present or in the future, any right, title or interest 
whether vested or contingent of the value of Rs, 100 and upwards 
to or in any immovable property” ; and not being registered are 
covered by section 49 of the same Act, which provides that 
no document required by section 17 to be registered and in fact, 
unregistered shall affect any immovable property comprised 


“therein or be received as evidence of any transaction affecting 


such property, The result of non-registration is, as they contend, 
not only to‘deprive the Imperial Bank of any right to the property 
comprised in the title deeds, but also ofany right over the syms 


so secured, This view has found favour with the High Court on 


+ 
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appeal, and it is this decision which their Lordships have now to 
consider. It is desirable to mention two incidental matters, In 
the course of its bueiness the respondent bank had in some 
cases sued its customers on the overdrafts, obtained money 
decrees against them, procured the property comprised in the 
deposited tile “deeds to be sold in execution, and had 
itself bought the property in .the execution sale, Such 
property obviously became partof the immovable property 
of the respondent bank, In some other cases the respondent bank 
had redeposited some of the title deeds with the Imperial Bank as 
security for loans, No question atises as to these, as it was 
eventually conceded by the liquidators that such transactions 
were protected by section sg of the Transfer of Property Act, 
1832, 

The question raised by this application for directions as to the 
tights of the Imperial Bank came, in the first instance, on the gth 
March, 1928, before Costello J., who directed it to stand over 
until after the determination of the debenture-holders’ action above 
referred to, On the 26th March, 1928, the debenture-holders’ 
action came on for decision before Costello J., who on admission 
made on behalf of the Imperial Bank, made a decree which, so 
far as is material, is as follows: “The plaintiff bank, by its advo- 
cate admitting that by reason of the fact that the two debentures 
in the plaint in this suit mentioned have not been registered io 
accordance with the provisions of the Indian Registration Act, 
1908, such debentures do not operate to affect any immovable 
property of the defendant bank, it is declared that the said deben- 
tures constitute charges upon all the undertaking, property and 
assets (including uncalled capital) of the defendant bank other than 
the immovable property of the defendant bank,” .This decree, 
from which no appeal has been brought, operates, in the opinion 
. of their Lordships, to restrict considerably the points that remained 
open for argument by the Imperial Bank. Counsel desired to address 
to the Board arguments to the effect that the Registration Act did 
not apply to a floating charge for various reasons, as, for example, 
that it was impossible to comply with the provisions requiring 
particulars of-the specific property: they also were prepared to 
contend that provisions in the Companies Act for the registration 
of charges took the place of the provisions in the Registration 
Act so faras they affected dispositions by companies, Their 
Lordships, in the course of the hearing, felt bound tô intimate 
that in their view, in this case,. such contentions were no, longer 
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open, The decree is inconsistent with any such arguments: and 
in their Lordships’ view, any right, title or interest in the proper- 
ties comprised in the title deeds in question which the Imperial - 


Bank claim by their debentures must be covered by the phrase 


“immovable property” used inthe admission and the decree, 

Asa result, it follows that the Imperial Bank, ‘by jheir deben- 
tures, acquired no right, title orinterest in the immovable property 
comprised in the title deeds. In other words, the tifle deeds are 
not available to them as security for any of the debts which the 
deeds were deposited to secure, They cannot, therefore, control 
such securities, or the disposition of them, or take -steps to 
enforce them either in their own name or in the name of the res- 
pondent bank. ' j l 

Are they, however, left without any right or interest in the | 
debts which the title deeds secure? The High Court on appeal 
has answered this question in the affirmative. Their Lordships are 
of-opinion that this decision does not give effect to the rights of ` 
the. parties and cannot be supported. The debentures were inten- 
ded to create a charge over the whole of the assets of. the. respon- - 
dent bank ; a floating charge until the occurrence of the stipulated 
events; a fixed charge when any of these events occurred, - 
It-is unnecessary to discuss how such a floating ¢harge obtains 
legal validity in India. It is sufficient in tbis case to say that its - 
validity over assets other than immovable property is not disputed, 
and has been expressly established by the decree in the deben- . 
ture-holders’ actioa referred to above, Inquiry, therefore, has 
to-be made as to what were the assets of the respondent bank other 
than immoveable property at the time when the charge became 
fixed, It seems to their Lordships obvious and beyond question 
that the principal assets of this bank, as of any bank, are the debts 
due to the bank from customers either for advances, whether on 
overdraft or loan account, or for any other consideration, such as. . 
guarantees, etc, The debts may be secured either on immoveable 
property or on merchandise ; they may be wholly secured or partly 
secured: the security may have been given when the debt was 
created or later ; but in any case, the debts exist as moveable ' 
property: and do‘ not, if secured, become identified with the 
security or transformed into land in the one case or merchandise 
fh the other, The separation. between debt and security js well 
established ; the creditor is entitled to take a judgment for the 
debt without? having recourse to his security. There, would, 
therefore, appear to be no reason in principle why a creditor 
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should not be able to charge bis moveable assets, the 
debts due-to him, even if he be unsuccessful by reason of 
‘Statutory restrictions in transferring the security, The 
‘difficulty félt by Rankin C. J; which led him, contrary 
fo his own wishes, tq decide against the charge on the 
debts, was «reated by the terms of the Transfer of Property 
Act, - 1882, as amended by the Act of 190, By the 
amending Act, an actionable claim was defined as “ £ claim to aby 
debt other than a debt secured*by mortgage of immovable property 
or by hypothecation or pledge of movable property,” and sections 
were substituted for corresponding sections in the Act of 1882 
dealing with the transfer of actionable claims. It appeard to the 
Chief Justice that inasmuch as a secured debt is not within the 
definition of actionable claim, the debt without the security could 
not be made the subject of transfer at all, But this seems to 
be creating disabilities which are not expressed in the Act, and, 
indeed, are inconsistent with it, for by section 6 of the Act of 1882, 
“ Property of any kind may be transferred except as otherwise 
provided by this Act or by asy other law for the time being in 
force.” It appears to have escaped notice that the definition of 
“actionable claim” also excludes debts secured by hypothecation 
or pledge of moveable property; and it would appear very 
remarkable if in India merchants are unable to secure credit by 
disposing of their available book debts unless at the same time they 
re-hypothecate or repledge the merchandise which they may bap- 
pen to hold, The effect of the amendment is to restrict the statu- 
tory rights.on‘transfer such as the right to sue inthe transferees’ 
name, etc, to such transfers ag are transfers of actionable claims as 
defined. There appears to be no difficulty ina transfer ofa debt 
without the security: the original debtor can always redeem ; 
the relations between him and his original creditor are not altered : 
` indeed, in the present case it would appear that the Imperial Bank 
can only enforce the debt in the name of the respondent bank which, 
no doubt, the latter bank must permit. The transferee takes no 
further interest than the transferor was able to give him. The 
tights of the parties are further declared by the amended, section 
134 of the Transfer of Property Act, which would appear to apply 
to their case, The result is that while the Imperial Bank have no 
right or interest in the immovable property of the respondent bank, 
including the immovable property over which the respondent bank 
hold security, the Imperial Bank have a charge ° over the 
debts due to the respondent bank, whether secured or not, and 
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are entitled to the benefit of all sums received in reduction ofthe 
debts, whether from the realisation of securities -or otherwise. 
Their Lordships are therefore of opinion that the appeal should be 
allowed, and the order of the Appellate Court, dated the 18th 
March, 1939, be set aside, The order of .Mr. Justice Buckland, 
dated the 26th August, 1929, should be varied by adding before 


the first “It is ordered” the following declaration :—~" It is order- 


ed and declaréd that by virtue of its debentures the Imperial Bank 
of India is entitled to all sums received or to be received subse- 
quently to the 2:th April, 1927, by the receivers or the liquidators 
of the Bengal National Bank, Limited, in or towards satisfaction 
of debta owing to that Bank upon the security of property movable 
or immovable, and any interest on such debts, whether such sums 
were or shall be received by way of repayment by the customer or 
payment by a guarantor or out of proceeds of sale of the security 
or otherwise ; and, subject thereto,” 


The costs of the parties in the appeal below should be costs_ 
in the application, The costs of both parties of the appeal -to 
His Majesty in Council should be taxed ; the costs of the Imperial 
Bank as so taxed being added to its security: the costs as so taxed 
of the respondent Bank being included inthe costs, charges and 
expenses of its liquidation, 

Their Lordships will humbly advise His Majesty accordingly. 

Morgan, Price, Morley & Rugg : Solicitors for the Appellants, 

Sanderson, Lee & Co: Solicitors for the Respondents, 


A T, M.3 E, JR. Appeal allowed, 
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HAZARIMULL BABU AND OTHERS, —— 


[Om APPEAL FROM THE Hica COURT oF JUDICATURE AT Fort 
WILLIAM IN BeENcaL.] 


Suit, mainiasnability of— Separate suit to enforcea further charge artsing om 
payment of revenue—Dicree obtained on mortgage against mortgagor and 
puisne iscumbrancer—Fayment of Government revenue by mortgagee 
decres-holder pending execution of his mortgage decree—Revenue Sale Law 
(Act XI of 1859,) See g— Payment of revenue inthe nature ef salvage pay- 
mani—First charge. 

A holder of a final decree for sale of EE property is entitled to main- 
tala a separate suit to enforce a furthsr charge against such property for payments 
made to prevent a sale for arrears of revenue which fell due aftes the passing of 
the final decree obtained against the mottgagor and subsequent encumbrancer 
and while execution proceedings were pending. In such a suit a decree for 
sale should not be passed but the plaintiff will have a declaration that he is 
entitled to a first charge on the sale proceeds in the mortgage suit. Payment 
of revenue was re in the nature of salvage payment on behalfof all persons 
interested. 

Nugenderchunder Ghose v. Sreemutiy Kaminee Dessee (1) referred to. 

Rani Sunder. Keer vw, Rai Sham Krishen (2) and Fagannath Prosad Singh 
V, Swrafmal Yalal (3) distinguished. 

Judgment of the High Court, Calcutta, eels 


Privy Council Appeal No. 85 of 1930, from a decree of the 
High Court, Calcutta, dated the 22nd March, r929, modifying that 
of.the Subordinate Judge of Burdwan, dated thé 27th July, 1926, 

Appeal by the Plaintiff, 
The material facts appear sufficiently from the judgment. 
Dunne K: C, and A. A, Jinaak for the Appellant. 
` Raikes K. C. and J. M. Parekh for the Respondent, — 
The judgment of their Lordships was delivered by : 
Sir John Wallis.—This case, which comes before this Board 
on appeal from a judgment of the High Court at Calcutta revers-— 
ing the judgment of the Subordinate Judge of Burdwan, raises the 


une, 12. 
(1) (1867) 18 M. 1, A. 241. 


(e) (1906) L; R. 34 1. A. 935 1. L, R. 34 Calc. t503 5 C, La J. 206, 
` (3)7(1926) Ls R. 84 l, å 134515 L. J. 279 
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question whether the. holder of a final decree for sale of mortgaged 
property is entitled to maintain a separate suit to enforce a further 
charge against such property for payments made to preventa sale 
for arrears of revenue which fell due after the ‘passing of the final 
decree and while execution procsedings were pending, 

In 1918 the then Afakan? of the Asthal Math instituted a suit pn 
a mortgage executed in his favour on the goth January, r903, against 
the mortgagors, the Tewari family, who. are represented in the 
present suit by defendants 1 to 6, joining ‘the present seventh 
defendant, in whose favour they had executed subsequent 
mortgages, and also ether members of his family,’ who were 


‘interested in an earlier usufructuary mortgage of- some of the 


“‘ptoperties mortgaged to the Makant, According to the finding. of 
the lower Courts, prior to the institution of the present suit, the 
‘sole interest ia this usufructuary mortgage had become vested in 
‘the present seventh defendant, 

The Mahant obtained a preliminary decree for sale on the 


:a3rd June, r919, and a final decree on the 6th June, 1920, 
Shortly afterwards he died and was succeeded in office by the pre- 


sent plaintiff, who took out execution proceedings in mortgage 
execution case No, 255 of 1921. , . 

While these execution proceedings were pending the Tewari 
family, the mortgagors, allowed the Government revenue on 
some of the mortgaged properties for the years 1923 and 1974 


to fallinto arrears, and on each occasion the plaintiff, to protect 


his interest and stop the revenue sale, deposited the amount of the 
arrears under the provisions of section ‘9 of Act XI o 1859, which 
is'in the following terms :— 


"9, Deposits receivable from persons not E 
Collector or other officer as aforesaid shall, at any-tims before 
sunset of the latest day of payment, determined according to ` 
section 3 of this Act, receive as a deposit from any person 
not being a proprietor of the estate or share of an estate in arrear, 
the amount of the arrear of revenue due, to be credited in pay- 


- ment of the arrear at sunset as aforesaid, unless before that time 


the arrear shall have been paid by a defaulting proprietor of the 


„estate, And in case the person so depositing, whose money shall 


have been credited in the manner aforesaid, shall-be a partyin a -> 
suit pending before a Court of Justice for the possession of the estate 
or share from which the arrear is due, or any part thereof, it shall 
be competent.to the said Court to order. the .said party to. be..put 
into temporary possession of the gaid - estate or share, or part there- 


» 
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of, subject to.the rules in force for taking security in the cases of 
parties in civil suit. And if the person so depositing, whose money 
shall have been credited as aforesaid, shall prove before a compe- 
tent Civil Court that the deposit was made in order to protect ån 
_ interest of the said person, which would have been endangered 
or damaged by the sale, or which he believed in good faith would 
have been endangered or damaged by the sale, he shall be entitled 
to recover the amount of the deposit, with or without interest as 
the Court may determine, from the defaulting proprietor, And if the 
party so depositing, whose money shall have been credited as 
aforesaid, shall prove before such a Court that the deposit was 
necessary in order to ptotect any lien he had on the estate or share 
or part thereof, the amount so credited shall be added to the 
amount of the original lien.” 

= Onthe 14th June, 1924, the plaintiff filed the present mortgage 
suit No. 9 of 1924, to enforce a further charge for these payments 
against the mortgaged properties, impleading as defendants Nos, 
j to 6 the members of the Tewari family the mortgagorz, defendant 
No, 7, the subsequent mortgagee, and certain other members of 
the seventh defendant’s family, who were found to have no interest 
inthe mortgaged property. The mortgage deed of the goth 
January, 1905, CORE the following covenant by the ae 
“gors.—— 

_ “ We shall duly pay into the Collectorate revenues of the mort- 
gaged properly held in zemindari right.... If we do not pay, 
you shall be competent to pay the same into the Collectorate . . . 
if you so desire, and the money so paid shall continue to be realis- 
able from the mortgaged property like the money of this bond,” 
~ The plaintiff claimed by virtus of these provisions in the 
mortgage bond and of the provisions of section 9 of Act XI of 
of 1859, set out above, to be entitled to add to the amount of the 
original lien the sums of money which he had deposited on 
account of arrears of Government reyenue. He also claimed the 
same relief in respect of certain cesses which he had paid, but this 
claim has been disallowed and is not now in question. 


The Subordinate Judge held that the payments of revenue had 
been'made to protect the mortgage property and that both under 
the provisions of the mortgage deed and of Act XI of 1859 thé 
plaiotitt was entitled to add them to his lien. 


. He also held that the payments having: been made after the 
passing of the final décree and before sale, there was no sufficient 
reason why the charge should not “be enforced by a separate suit, 
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As regards priority, he held that the plaintiff was entitled to priority 
over the subsequent mortgages, He accordingly passed a prelimi- 
nary decree for the amount of the revenue payments with interest 
at the contract rate until the date fixed for payment, 

From this preliminary decree the severfth defendant, the subse- 
quent mortgagee, preferred an appeal to the High Court, The learn- 
ed Judges of the High Court agreed with the lower Court that the 
deposits were made with a view to protect an interest which: would 
have been endangered or damaged by the revenue sale within the 
meaning of section 9 of Act Xí of 1859, but held, as their Lord- 
ships read the judgment, that in respect of such deposits the plain. 
tif was not eutitle1 to priority over the ‘subsequent mortgagee 
unless he could tack them on to the mortgage debt in a suit on his 
mortgage, which, of course, he could not do in the case of deposits 
made afier the pas.ing of his mortgage decree, 


They accordingly, in modificatio: of the decree: of the 
Subordinate Juijgs, dismissed the suit as against the seventh 
defendant, the sub.equsnt mortgigee, and directed that the decre- 
tal amount should be a charge on the surplus sale proceeds of the 
properties, if any, after satisfying the mortgage decrees of the 
plaintiff and of the seventh defendant, and should be recoverable 
from defendants 1 to 6 personally, 


In dealing with this question their Lordships think it desirable 
to refer in the first place to the decision of the Board in Mugender- 
thunder Ghose y. Sreemutly Kamince Dossce (1), The deposit of 
Government revenus to prevent a sale of the mortgaged proper- 
ties in that case was governed by section g of Act Iof 1845, which 
was in the same terms as section 9 of Act XI of 1859, dmitting-the 
last sentence as to the amount of the deposit being added to 
the amount of the original lien, The High Court had expressed 
the opinion that the depositor had no lien, but was confined to the 
personal remedy given by the section as it then stood, Their 
Lordships, however, expressed the opinion that the effect of the 
section was to give a personal remedy in addition to the lien, and 
observed gt page 258 :—— 

“ Considering that the payment of the revenue by the mortgagee 
will prevent the Za/ook from being sold, their Lordships would, if 
that were the sole question for their consideration, find it difficult 
to come to any other conclusion than that the person who had such 
an interest in the Zafsod as entitled him to pay the revenue due to 


(1) 8867) 11 M. I A. 341, 
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the Government, and did actually pay it, was thereby entitled to a 
charge on the Zu/gok against all persons interested therein,” 

They were, however, of opinion that the suit out of which the 
appeal arose was not a suit to enforce such a lien, but to enforce 
the personal liability created under section 9 of Act I of 1845. 
It appears from the judgment that no suit had been brought in that 
case to enforce the mortgage, and the case therefore is not a direct 
authority as to the effect of a deposit under section 9 “by the holder 
of a mortgage decree for sale in respect of arrears ‘of revenue 
which had fallen due after the mortgage decree and before the sale 
of the security, It appears to their Lordships, however, that the 
interest of the decree holder in the security “directed to be sold is 
pending sale at least as great as that of a mortgagee before decree, 
and that the fact of his having obtained a mortgage decree before 
his claim to a lien arose is no sufficient reason for depriving him of 
such lien in respect of what are really subsequent salvage payments 
in the absence of a statutory provision to that effect, Accordingly 
the deposit in the present case was necessary to protect the appel- 
lant’s lien, and the effect of the n2w provision in Section g of Act 
XI of 1859 is to enable him to add the amount of the deposit to 
his original lien, 

For the respondent much reliance has been placed on the 
decision of this Board in Rani Sunder Koer v, Rat Sham 
Krishen (1), which was followed in Jagannath Prosad Singh vV, 
Surajmal Jalal (a). In their Lordships’ opinion, all that was 
decided in the earlier case was that under the Transfer of Property 
Act the effect of the preliminary decree is to convert the 
mortgage claim into a judgment debt, and the mortgagee, 
as stated in ‘the judgment, into a judgment creditor or decree 
holder, and consequently to deprive him of any right to further 
Interest at the contract rate in respect of his mortgage claim 
- covered by the decree, As regards the present question, the only 
effect of the preliminary decree was to make the mortgaged property 
security for the judgment debt pending realisation by sale as 
provided in the decree, and, pending such realisation, the plaintiff, 
as a secured decree holder, was just as much interested in the pre- 
servation of the security as he had been uader his mortgage while 
it subsisted, and their Lordships see no reason why he should not 
be entitled, in accordance with the opinion of the Board in the 
case already cited, toa first charge in respect of the payments of 


(1) (1906) L, R., 34 L A. 93 L L. R. 34 Cale. 150; 5 C. L.J. 106. 
(2) (1926) L. R, §4 L A 1343C. L. f, 279. 
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revenué made after the passing of the final decree, which were 
really in-the nature of salvage payments on behalf of all persons 
interested, : 


` In the present case the same result is reached as to subse- 
quent encumbrances by reference to tite mortgage deed itself, 
The authority conferred upon the mortgagee by that deed to pay 
the Government revenue in respect of which the mortgagors make 


default is not limited in point of time. ìt is necessarily intended 


to continue so long as the mortgagee remains interested under the 
mortgage in the mortgaged ‘properties. When the payment is so 
made it becomes by the very terms of the deeda further charge 
upon the properties which, presu mabty, is enforceable as 
such. 

, For these reasons their Lordships are of opinion that the appeal 
should be allowed and the decree of the Subordinate Judge restored, 
with this modification that instead of a decree for sale the plain- 


tif should have a declaration that he is entitled to a first charge on 


the sale proceeds in the mortgage suit, and they will humbly advise 


His Majesty accordingly. -The respondents will pay the appellant’s 


costs both here and in the Appellate Court, 

Watkins & Hunter : Solicitors for Appellant, 

W, W. Box & Co.: Solicitors for Respondents. 
ATM | Appeal allowed. 
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BAL KRISHNA AND OTHERS 
n v. 
* RAM KRISHNA AND OTHERS, 


[ON APPEAL FROM THE HicH COURT OF JuDICAtTuRE 
AT ALLAHABSD, | 


Partition —Mitakshara joint Hindu family —Separation, how effected— Presump- 
tion of joininsss—Oiher members, if can romain, joint, ifene separated — 
intention. . 


A sepatation may be effected by a clear and unequivocal intimation on the part 
of one member of a joint Hindu family to his co-sharers of his desire to sever 
himself from the joint family. 


Suraj Narain v. Ikbal Narain (1) 3 Girja Bat v, Sadashiv Dhundiraj (2) and 
Kamal Nain v. Prabdn Lal (3) referred to. 
Every Hindu family is presumed to be joint unless the contrary is proved. 
' There is no presumption when one member has separated from the others that 
the latter remain united, 


Balabux Ladharam vw, Rukhmabai (4) and atti v, Banwari Lal (5) 
referred to. 


The other members of the family may remain joint. It is a question of their 
intention which must be proved. 

Ram Fershad Singhv. Lakkpaii Koer (6) and Palani Ammal v, Muthu- 
venkatackarla (7) referred to, 

Consolidated Appeals Nos, rr9 & 120 of 1928 from the decree of 
the High Court at Allahabad, reversing tbat of the Subordinate 
Judge of Banda, dated the 3rd April, 1925, dismissing the suit, 

The material facts appear from the judgment. 

` DeGruyther K, C. and Parikh for the Appellants, 
Dunne K, C. and Dube for the Respondents, 
The judgment of their Lordships was delivered by 


- Sir George Lowndes :—The suit out of which these consoli- 


(1) (1914) L. R. 40 I. A, 403 L L. R, 35 All. 80317 C. L. J. 283, 
(2) (1916) L. R. 43 L A. 151; I. L. R, 43 Calc. 1031 3 24 C. L. J. 207. 
(3) (1917) L. R, 44 l. A. 159; I. L. R. 39 All. 496 326 C. L. J, ror. 
(4) (1903) L. R. 30 I. A. 130 (137); 1. L. R. 30 Cale. 725. 

(5) {1923) L. R. so L A. 192. i g 

(6) (19023) L. R. got. A.r; L L.R. 30 Cale. 231. 

(7) (1924) L. Re 52 L A. 83. ° 
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dated appeals arise was instituted inthe Court of the Subordinate 
Judge of Banda on the 26th June,1923, by one Lal Man, praying for 
a partition of joint family properties. 

- The family of which he claimed tobean undivided member 
consisted originally of bimself and his three brothers, Kanhaiya 
Lal, Hazari Lal and Gulzari Lal, Lal Man being the’eldest of the 
four and the arta of the family. They were admittedly governed 
by the Mitakshara Law. The properties of which partition was 
claimed consisted mainly of the assets of a family money-lending 
business, and certain houses and land. 

Kanhaiya Lal died some time prior to 1907, and Hazari Lal in 
1908, but their stocks were adequately represented by their sons, 
Gulzari Lal died childless in 1923, Lal Man was the last survivor 
of the brothers and claimed by his plaint to be entitled toa one- . 
third share of the family properties, He had no male issue, but 
only sons of a daughter, who would, of course, be outside the joint 
family, Lal Man died pending the trial before the Subordinate. 
Judge, and his grandsons were brought on the record as his heirs 
and continued the proceedings, which they would no doubt be 
entitled to do on the theory that he was separate at the time of his 
death. It will be convenient in this judgment to refer to Lal Man 
and his grandsons as the plaintiffs, 


The defendants to the suit were the male descendants of 
Kanhaiya Lal and Hazari Lal. Their main defences were (1) that 
Lal Man had separated from the rest of the family in 1907, and 
(2) that he had received his share in full, Their story, which has 
been for the most part aecepted by both the Courts in India, was 
that Lal Man, being anxious to provide for his daughter’s family, 
separated in 1907 from his brothers and nephews and made over 
sums of money and certain items of immovable property to his 
grandsons, these being taken as the equivalent of his one-fourth | 
share of the joint estate. These dispositions were evidenced by 
entries inthe family ‘books by which Lal Man declared himself 
to be the owner of a one-fourth share of the properties, and that 
he was making these gifts to his daughter’s family out of that 
share, 

A considerable body of evidence, both oral and documentary, 
eincluding the entries above referred to, was recorded at the trial, 
and the Subordinate Judge delivered his judgment on the 3rd April, 
1925. Hesheld that Lal Man had become separate from ths other 
members of the family in 1907, when his:share was a fourth only ; - 
that the other members of the family remained joint; that Lal Man 
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had upon separation in effect taken all that he wanted out of the 
family property, and had relinquished whatever remained of bis full 
fourth to the other co-sharers, and that he consequently had no right 
to partition. The Subordinate Judge accordingly dismissed the suit 
with costs, e ` 

The plaintiffs appealed to the High Court, and their appeal was 
heard by the Chief Justice, Sir Grimwood Mears, and Dalal J. 
They, after a careful examination of the evidence, agreed with the 
finding of the Sabordinate Judge as to the separation in 1907, but 
differed from him on the question of relinquishment, holding that 
the moneys and property which Lal Man had taken and dealt with 
in and after 1907 as oħ account of his share were not accepted by 
him in full satisfaction of such share, and that there was no proof 
that he had at any time relinquished his right to the balance, They 
therefore set aside the decree of the Subordinate Judge and passed 
a preliminary decree for partition on the footing that Lal Man had 
at the date of the suit a one-fourth share inthe family properties, 
but that it must be debited with what he had already- received on 
account, and they remitted the suit to the trial Court to work out 
the partition on the lines indicated. 

From the decree of the High Court both the plaintiffs and the 
defendants have appealed to His Majesty in Council, their appeals 
being consolidated. 

In the defendants’ appeal, which was first heard, it was con- 
tended that the decreejof the Subordinate Judge dismissing the suit 
was right, and that the High Court erred in holding that there 
had been no relinguishment by Lal Man of the balance of his 
share, 

On this question their Lordships have not thought it necessary 
to hear Counsel for the plaintifs, as they have no doubt that the 
High Court was right, There is nothing, in their opinion, to show 
that what Lal Man made over to his daughter’s family was taken by 
him in full discharge of his share, or that he relinquished in favour 
of the other co-parceners such balance as might be found due to 
bim when a formal division should be made. Their Lordships think 
that the plaintiffs are clearly entitled to have an account taken to 
ascertain his fourth share, and to receive the balance, if any, which 
may be found still due on account of it, : 

Or the plaintiffs’ appeal it was contended, first, that there had 
been no separation in 1907, orat any time before sait, and that 
consequently op the death of Gulzari Lal in 1920, Lal Man became 
entitled to a one-third share of all ths family properties as claimad 
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in the plaint ; and, secondly, that if there was in fact a separation 
in 1907,. as the defendants alleged, the legal result was a disruption 
of the whole family under which Gulzari Lal also became entitled 
to.a separated fourth share, and that this, on his death, passed by 
the Mitakshara Law to Lal Man as his sole*heir, the brother exclud- 
ing the nephews. 

It is now settled law that a separation may be effected by a are 
and unequivocal intimation on the part of one member of a joint 
Hindu family to his co-sharers of his desire to sever himself from 
the joint family, This was laid down in Suraj Narain v. Lkbal 
Narain (z), The quegtion was further examined in Girja Bai v, 
Sadashio Dhundiraj (2) and the principle was reaffirmed, and the 
last-mentioned case was followed in Kawal Nain v, Prabhu Lal (3), 
where Lord Haldane says, “ The status of the plaintiff as separate 
in estate is brought about by his assertion of his eee 
to separate, ” 

The question being one of intention on the pitit of Lal Man i in 
1907 it is, in their Lordships’ opinion, a question of pure fact, 
It has been found concurrently by both Courts in India that he did 
so intend, and that his intention was communicated tothe other 
co-sharers, and there is ample evidence upon which this conclusion 
could be based. For the plaintiffs it is contended that neither the 
Subordinate Judge nor the High Court have given sufficient weight 
to the admitted facts that Lal Man continued after rg07 to live 
jointly with his brother and nephews, orto act as dartaof the 
family, and that in numerous suits brought to enforce securities of 


. the family business, he was described as being joint with them, 


These matters were no doubt proper for the consideration of the 
Courts in India as the judges of fact, and they have been taken into 
account by them, ‘The separation of 1907 was only a separation in 
interest ; there was no separation in food or apparently in worship ; 
there was no actual division of assets, and the subsequent conduct 
of the parties may well be ascribed to Lal Man’s position in the 
family and his continuing interest in its properties and affairs. ` 
There is nothing, however, in this contention of the plaintiffs which 
would lea their Lordships to depart from the rule, which has 
been so constantly affirmsd by the Board, of not interfering-upon 
questions of fact where there are concurrent findings of the Indian 


Courts. | l ; 
GUDEL: R. 401 A. 40; 1. L. R. 35 All. 80; 17 C. L. J, 288. 


{2) (1916) L. R. 43 Ie A. sr; L bs R. 43 Cale: Yo3I ; a4C.L. J. 207.' 
(3) (1917) L. R. 4g L A 1593 h L. R. 39 All, 496 ; 26 C. L. J, Ior. 
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Upon the second branch of the plaintiff's case there are 
again concurrent findings of the lower Coarts. The Subordinate 
Judge held that in 1co7 Lal Man "alone separated and all the 
other members continued joint.” The point seems to have been 
more elaborated: in the "High Court, but the judgment is even 
more emphatic:— 

“The plaintiff’s learned counsel pressed upon us another argument 
that if Lalman separated in rgo7 his two brothers and nephews 
should also be considered to have separated, and so in 1920, when 
` Gulzari Lal died, Lalman, the next reversioner, would succeed to 
one-third of the properties owned by the famjly. The separation of 
Lalman, however, did fot automatically involve the separation of 
the three other branches of his family, There cannot be the slightest 
doubt that Hazari Lal, Gulzari Lal and Kesho Das remained joint. 
It was Lalman and Lalman alone who had separated his one-fourth 
share. If all of them had separated it is certain that the separate 
share of each one of them would have been worked out. The cir- 
cumstances of the case are such that there is no burden cast on the 
defendants to prove a reunion among Hazari Lal, Gulzari Lal, and 
Kesho Das after 1907.” 

It is clear to their Lordships thatin the Indian Courts this 
question was argued as one of fact. Before the Board it has been 
put as one of law. The separation of one member of the family, 
it is said, necessarily causes the separation of all. This problem 
has been discussed in many cases, the argument usually turning 
upon a question of presumption, The general principle undoubtedly 
is that every Hind u family is preaumed to be joint unless the con- 
trary is proved, If it is established that one member has separated, 
does the presumption continue with reference to the others? The 
decisions of this Board show that it does not: per Lord Davey in 
_ Balabux Ladharam vw, Rukmabai (1), at p. 137, followed in Jatti v, 
- Banwari Lal(a). But it is equally clear on these decisions that the 
other members of the family may remain joint: itis again, their 
Lordships think, a question of their intention, which must no doubt 
be proved. Soin Kam Parshad Singh v. Lakkāpati Koer(.), Sir 
Andrew Scoble, in delivering the judgment of the Board, Says 


(pp. 97-10) :— 


“Tt was contended, on behalf of the appellants in the present 


suit, that although the decree in the suit of 1868 may have effected 
a separation guoad Tundan and Tukan, it left the plaintiffs united 
* (1) (1903) L. R. 30 I. A. 139 (137) DL L. R. 30 Calc. 725. 


(2) (1923) L. R. 50 I. A. 192, 
(3) (1902) L. R.30L A, 131. L. R, 30 Cale. 231, * 
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inter se ; and that this might have been the legal effect of the decree 
is undeniable, But here, agaiv, the conduct of the parties must be 
looked at in order to arrive at what constitutes the true test of parti- 
tion of property according to Hindu law, namely, the intention of 
the members of the family to become separate owners.” 

But the matter is put beyond doubt in Palani Ammal v, Muthu- 
venkatacharla {1), where Sir John Edge says (p. 86) :— 

“It is also now beyond doubt that a member ofsuch a joint family 
can separate himself from the other members of the joint family and 
is on separation entitled to have his share in the property of the 
joint family ascertainad and partitioned off for him, and that the 
remaining co-parceners, without any special agreement amongst 
the mselves, may continue to be co-parceners and to enjoy as mem- 
bers of a joint family what remaired after sucha partition of the 
family property. That the remaining members continued to be 
joint may, if disputed, be inferred from the way in which their 
family business was carried on after their previous co-parcener had 
separated from them,” 

Their Lordships are therefore of opinion that the question 
whether on Lal Man’s separation in 1907 the other members of the 
family remained joint was a question of fact, and the Courts in India 
having come to concurrent findings that they did so remain, their 
Lordships bave no hesitation in accepting their conclusion, 

The only outstanding question inthe plaintiffs’ appeal is as to 
the form of the decree passed by the High Court. It is urged that 
the defendants should be debited onthe partition with all the 
‘expenditure made since 1907 solely on their account. Their Lord- 
ship are not in a position to deal with this contention, as there is 
nothing on the record to show whether any such expenditure has 
in fact been made, and, if so, for what purposes and to what extent, 
No question as to this was raised in the High Court, but their Lord- . 
ships think that the matter may require further consideratior, and — 
that it will be safer to remit the appeal to the High Court for such 
further directions (if any) upon this point asthe learned Judges 
after hearing the parties may deem necessary, Subject to this reser- 
vation, their Lordships think that both these appeals should be 
dismissed, and they will humbly advise His Majesty accordingly, 


‘There will be no order as to costs. 


T. L. Wilson & Co.: Solicitors for the Appellants, 
H. S, Z. Polak: Solicitor for the Respondents. 

Ay TM YR ICS, Appeals dismissed + Cases sent back, 
(1) (1924) L. R. 52 L A. 83. j ' 
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Present: Lord Macmillan, Sir George Lowndes and 
Sir Dinshah Mulla, 


RAJA BHUPENDRA NARAYAN SINHA BAHADUR - 
| ee 
RAJESWAR PROSAD BHA KA'T AND OTHERS, 


(On APPEAL FROM THE HIGH COURT OF J UDICATURE 
AT Fort Witiiam IN BENGAL, | 


Putni—Sub-sow right, when passes—Darobast Hakuk—Limitation Act (IX of 
1908), Sch. J, Art. 144¢—Separate emnership of diferent strata of sub-seil— 
Ochre —Civil Procedure Code ( Act V of 1908), O. t R.10—~Court, when can 
add pro-forma defendant as co-plaintif7. 


Unless the terms of a putni lease orofa lease creating a permanent, heritable 
and transferable tenure, show an intention to grant a right of user other than that 
to which the semindari lands were subject atthe date of the grant, no other 
right passes to the grantee, an! such general words as “ including all interests ” 
or “* Darobast Hakuk” (with all tights) therein, are not sufficient to pass sub-soil 
rights in the hill to the putnidar or from him to the dar- puinidar. 


Bejoy Singh Dudhoria v. Surendra Narayas Singh (1); Raf Kumar Gobinda 
Narayan Singh v. Sham La? Singh (2) and Girdhari Singh v. Megh Lal Pandey 
(3) referred to. 


Upon a grant of the surface rights by a sensindar, he remains in the eye of the 
law in possession of the sub-soll. It may be only constructive possession. The 
zemindar will be presumed toc ntinue in possession until adverse possession by 
the trespasser or by the grantee of the surface is established. It isan instance of 
a shifting onus. Such cases of adverse possession of mineral rights fall to be 
decided under article 144 and not article 142, schedule I of the Limitation Act. 

Possession follows title, 


Jones v. Chapman (4) and Bristua v. Cormican (5) referred to. 


There can be separate ownership of different strata of the sub-soil, at all events 
when minerals ace involved. 


Cox v. Glue (6) and Rowhetham v. Wilson (7) referred to. 


Adverse possession cannot be presumed from the adverse possetsion of the 
supetincumbent stratum of stone and gravel. 


_ Low Moor Company v. Stanley Coal Company (8) and Nages hevar one Roy Ve 
Bengal Coal Company (9) referred to, 


A suit was instituted by the appellant for a declaration of his ownership and 
possession of the sub-soll, and an injunction restraining the respondents from, 


{1) (1928) L. R. 55 I. A. 320 348 C, L. J. 268. (2) (1931) 53 C. L. J. 333- 
(3) (1917) L. R, 44 I. A, 245; 1. L. R. 45 Cale, 87. ° 

(4) (1847) 2 Ex. 803 (821). (5) (1878) 3 App. Cas. 641 (661). 

(6) (1848) 5 C. B. 533 (549): (7) (3857) 8 E. & B. 123 (142). 

(8) (1876) 34 L, T. N. S, 186. (9) (1930) 53 C. L. J, 487. j 
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digging and removing the stones, earth or minerals, including the ochre, and 
claiming a large sum an damages, The appellant was the eldest of four brothers, 
representing a sestindavi known ag the Nashipur Raj, which he alleged to be an 
impartible estate vested in him alone. He joined his brothers as pro-forma dofen- 
dants to the sult and they supported his claim : r 


Held, that the question of impartibility should not be gone inton the case. 

If there was a technical objection to the passing of a decree in the case, the 
Court had power at any stage of the proceedings to remedy the defect under 
order 1, rule ro of the Code of Civil Procedure by adding the pro-ferma defen- 
dants as co-plaintiffs with the appellant. Such a course should always be adopted 
where it is necessary for a complete adjudication upon the questions involved in 
the suit and to avold multiplicity of proceedings. 


Judgment of the High Court, Calcutta, reversed. ° 


Consolidated Appeal No. 137 of 1929 by the Plaintiff, against the 
dectee of High Court, Calcutta, reversing that of the Subordinate 
Judge of Birbhum, 


The material facts are stated in the judgment of the High Court 
reported in 46 C. L, J, 307 and in the judgment of their Lordships, 


Dunne K. C. and Duke for the Appellant. 
Abdul Majid for the Respondent Rajeshar Prosad Bhakat, 
The judgment of their Lordships was delivered by 


Sir George Lowndes:—The question for -determinatian in 
these consolidated appeals is as tothe subsoil rights in a hill in 
Mauza Nalhati, in the Birbhum District, There, beneath a stratum 
of stones and gravel, a valuable deposit of yellow ochre has been 
found, which is claimed by both parties—by the appellant as the 
semindar and by the respondents as dar-gusnidars holding by virtue 
of two pusni grants dating from 1861, The respondents ‘have worked 
the deposit on a considerable scale and have sold the ochre, for 
which there seems to be a ready market. ea 


The suit was instituted by the appellant on the rath December, 
_19t9, for.a declaration of his ownership and possession of the sub-. 
soil, and an injunction restraining the respondents from digging and’ 

removing the stones, earth or minerals, including the ochre, and 

claiminges large sum as damages, The respondents pleaded that 

‘the subsoil rights -had passed to them under the. gutnis and dar- 
futnis, and alternatively that they had acquired a prescriptive right 
to them by adverse possession, A further question was alvo“raised ` 

as to the title of the appellant, He was the eldest of four brothers, 
representing a semindavi known asthe Nashipur: Raj, {which he 
alleged to he an impartible estate vested in him alone, He joined 


Vor, LIV,] PRivy councit, 


his brothers as #ro-/orma defendants to the suit and they supported 
his claim, 

The Subordinate Judge of Birbhum, by whom the suit was tried, 
held that the respondents were entitled to remove the superficial 
stratum of jones and gravel, but not the underlying ochre, and that 
they had acquired no title to this by adverse possession. He gave 
the appellant the declaration and injunction asked, inerespect of the 
Minerals, but, holding that his sole title to the semindari was not 
established, gave him only a quarterof the damages proved in 
respect of the removal of ochre, which he estimated at a total sum 
of Rs, 46,800, ° 

Both parties appealed to the High Court. For the appellant it 
was contended that the Subordinate Judge was wrong in holding the 

Tespondents entitled to remove the stones and gravel, and that he 
| cught to have awarded to him the full amount of the damages 
claimed, and nota quarter share only, His appeal met with no 
success on either point and was dismissed. 

The respondents’ appeal raised the question of their title under 
the puzass to all subsoil rights, and of their adverse possesdion of 
the ochre deposit, The High Court allowed their appeal under 
both heads, with the result that the appellant’s suit was dismissed 
with costs, 

Separate appeals have been taken in the usual course to 
His Majesty in Council, which have been consolidated, and all 
the questions above referred to have been raised before the 
Board. 

The disposal of the respondents’ claim to the subsoil rights in 
virtue of their title now presents little difficulty.. It was until 
recently thought that undera øufni grant subsoil rights passed to 
the putmidar unless expressly excluded, and the High Court in so 
holding followed previous decisions to that effect in India. It was, 
' however, determined by this Board in Bejoy Singh Dudhoria ~, 
Surendra Narayan Singh (1), that unless the terms of a gxtni lease 
showed an intention to grant a right of user other than that to which 
the semindari lands were subject at the date of the grant, no other 
right passed to the grantee, and that such general words as “ includ- 
ing all interests therein” were not sufficient to pass a right to 
excavate brick earth. The puai in that case was an ordinary putni 
‘grant “ according to the provisions of Bengal Regulation VIII of 
1819, ” and their Lordships think that the effect of the decision is 
to put #uśźni tenures generally in this respect on the same footing as 


(1) (1928) L. R. 55 L A. 320 5 48 C. Ly J. 268. 
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other permanent, heritable and transferable tenures created by a 
semindar, and that the subsoil rights will only pass under a gutni, 
as in the case of the other tenures referred to, when granted in 
express terms: see Raj Kumar Gobinda , Narayan Singh v, Sham 
Lal Singh (1) (decided on 15-1-31), 

It has been suggested, however, that there are words in -the ` 
present grant* which are apt to pass these rights, and various 
obscure phrases are quoted as having this effect. Thus Chaya 
Hrad, which is translated “shades and lakes,” is said, by some 
supposed mythological refererce, to include everything from 
the sky to the centre df the earth, But none of the Judges béforeé 
whom the case has com; has ventured soto expound the words,- 
and their Lordships can hardly be expected to do so. The words 
Daro bast Hakuk, “ with all rights,” are also relied on, and it is 
pointed out’ that they were treated as of some significance in the 
judgment of the High Court, They are, however, regarded 
there not as words of express grant, but merely as indicating that 
nothing-was expressly excluded, which in the view of the High 
Court was the proper test. Their Lordships think that these 
words are in themselves of no more significance than the expres- 
sion “wat kak Adkuk,” which was held rot to be sufficient in 
Girdhari Singh v. Megh Lal Pandey (2) or the corresponding 
words in Bejoy Singh's case (3) supra, and that the valuation placed 
upon them by the Subordinate Judge was correct, 

Their Lordships must therefore hold that the subsoil rights 
in the hill in question did not pass to the pséwidars or from them 
to the respondents under or by virtue of the grant, 


The question of adverse possession perhaps present greater 
difficulties, It has not been seriously disputed before the Board 
that the respondents have been quarryirg and removing the stone 
and gravel from pits opened in all parts of the hill for more 
than 1a years before suit, but it is, their Lordships think, 
clear that the ochre deposit has not been worked as such 
for more than six or seven years at most. No doubt some ochre- 
ous eartle would be removed with the stone, but merely as a waste 
produtt, The stones and gravel were used for road making and 
Ballast, and the evidence is that the yellow earth would Be washed 
out by the rain, and it was evidently of no use for the purposes to 
which the sfones and gravel were put. The ochre deposit was 


(1) (1931) 53 C. L. J. 333. l 
(a),(1917) L, R. 441, A. 246; L.B. R, 45 Calc. 87. 
(3) (1925) L, R, 55 1. A. 3205 48 C, L. J. 268. 
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Only exposed when the superficial layer of stone was removed, 
It appeared at first in what is described as cylindrical form, and 
only at a lower level still in the form of a solid deposit, Quarrying 
leases. for stone had been granted by the dar-putnidars at all events 
since 1903, but the first lease of the ochre earth is dated the 4th 
August, 1918, and it is noticsable that it purports to reserve to the 
lessors (the respondents) the rights. ia the stone and gravel, thus 
clearly distinguishing them as separate commodities, ° 

Op the conclusion to which their. Lordships have:come that 
only the surface rights passed under the pufnats, it is clear that the 
respondents have acquired a title by adverse possession to the 
stone and gravel over the whole of the hill, “It is equally clear that 
there has been no. adverse possession for the statutory period in 
respect of the ochre, if it can be treated as something separate 
from the overlying stratum and.capable of. separate ownership. 

The Subordinate Judge was of opinion that the right to the 
stone passed under the pufnf grants as being the only natural 
surface product of the hill, but that the working and removal of 
it did not constitute adverse possession of the underlying deposit. 
The High Court thought that it did, and that time ran against 
the appellant in respect of all subsoil rights from the time when 
the quarrying began, 

Their Lordships think that the stone and the ochre must be 
regarded as sepirate portions of the subsoil, of which there may be 
separate ownership and separate possession. 

There can be no doubt that upon a grant of the surface rights 
by a semindar he remains in the eye of the law in possession of 
the subsoil. It may be only constructive possession, and that 
isin one sense nothing more than the right to take physical 
possession, But the doctrine that “ possession follows title” is 
well established > gee per Maule, J. in Jones v. Chapman (1) at p. 
821, and the remarks of Lord'Blackburn.in Bristow v, Cormicar (2) 
at p. 661. So, while lands are submerged, constructive possession 
is with the true owner, and that, though immediately prior to the 
diluviation physical possession had been with the adverse 
claimant : Secretary of State v. Krishnamoni -Gupta (3); Kumar 
Basanta Roy v, Secretary of State (4). It is for this reason that 
-cases as. to adverse possession of mineral rights must ulti- 
mately fall to he decided under Art. 144 of the Limitation Act, 


(1) (1847) 2 Ex. 803 (821). (2) (1878) 3 App. Cas. 641 61). 
(3) (1902) L. R. 29 1. A. 1043 I. L. R. 29 Cale. 518. l 
(4) (1917) L. R. 44 I. A, 104; I. L. Ra 44 Cale. 858 5250C. L.J. 487. 
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P. C. rather than under Art, 142, Once title is proved or admitted to 
193%. be in the zemindar he will be presumed to continue in possession 


Raja Bhupendra until ad verse possession by the trespasser is established, and that 


shine fe sg whether the trespasser isthe grantee of the surface or a stranger. 
oe It isin effect only an instance of a shifting onus, 

bisa rs hla It is well reccgnised that there can be separate Ownership of 
different strata of the subsoil, at all events where minerals are 
involved : see*per Wilde C, J. in Cox v. Gue (1) at 549, and per 
Watson B. in owdotham v, Wilson (2) at 142, It is not disputed 
before their Lordships that the ochre in the present case is a mine- 
ral: it ig indeed established by the evidence ; and in this country 
almost every kind of clay of commercial use has been so recognis- 
ed. That the deposit in question is a fairly defined stratum their 
Lordships have no doubt, Possession, therefore, must be pre- 
sumed to be with the semindars until adverse possession by the 
respondents for the statutory 12 years is established, That this 
cannot be presumed from their adverse possession of the superin- 
cumbent stratum of stone and gravel is, their. Lordships think, 

; clear, Thus ia Low Moor Company v, Stanley Coal Company (3) 
the Lord Chancellor (Lord Cairns) says (p. 189) :— ' 

“It is true that in cases where a man has entered upon and 
taken possession of one seam of coal, and by lapse of time has 
acquired some title to it, the law will not assume that his possession 
extends to all the other seams of coal lying under that particular 
one.” 

So too in a very recent case before this Board Nageskwar 
Bux Roy v. Bengal Coal Company (4) not yet reported, it is laid 
down that :— 

“ Where a person without any colour of right wrongfully takes 
possession asa trespasser of the property of another, any title 
which he may ac quire by adverse possession will be strictly limited 
to what he has actually so possessed,” 

Their Lordships must hold, therefore, that in the present cage 
the respondents have acquired no title by adverse possession to 

the ochre deposit, 
s It remains only to consider the question of the appellant’s 
claim to the full sum of- the compensation assessed by the Sub- 
ordinate Judge. - The correctness of the amount so assessed has 
not been disputed before their Lordships, but it is said that, the 


Sir George Lowndes, 


_ (1) (1848f5 C. B. 533 (549). (2) (1857) 8 E. &. B. 133 (143). 
(3) (1876) 34 L. T. N.S. 186. 


(4).{1930) 53 C. L. J. 487. . 


Vou, LIV.] PRIVY COUNCIL, 


appellant not having established that the semindari is by custom 
impartible, he cannot in any event be entitled to recover more 
than the quarter ascribable to his share in the estate. If the 
finding as to impartibility is correct, the family must apparently 
be joint, and it is perhaps not easy to see how any member can 
recover his inflividual share. But their Lordships think that the 
question of impartibility should not have been gone into in the 
present proceedings. All the members of the family Were parties 
to the suit, and were at least jointly entitled to the whole, The 
proforma defendants asked that a decree should be passed in 
favour of the appellant. If there was a technical objection to this, the 
Court clearly had power at any stage of the proceedings to remedy 
the defect under Order 1, rule 10, of the Civil Procedure Code by 
adding the gro-forma defendants as co-plaintifis with the appellant. 
‘Such a course should, in their Lordships’ opinion, always be adop- 
ted where it is necessary for a complete adjudication upon the 
‘questions involved in the suit and to avoid multiplicity of proceed- 
ings. Having regard to the conclusions to which their Lordships 
have come upon the other aspects of the appellant’s claim, they 
feel no difficulty in holding that he is entitled to recover from the 
respondents the whole of the sum of Rs, 46,800, at which the 
Subordinate Judge assessed the value of the ochre removed by 
them. They think that the decree of the High Court should be 
set aside and that of the Subordinate Judge restored, substituting 
therein the figures [Rs,] 46,800 for [Rs,] 11,700, and omitting 
therefrom the words “ of plaintifi’s one-quarter share,” and they 
will humbly advise his Majesty accordingly, The respondents 
must pay the costs of the appellant inthe High Court and before 
this Board. ` 
T. L. Wilson & Co: Solicitors for the Appellant, 
. Francis & Harker : Solicitors for the Respondents, 


) A, T.M.; EK. J.R, Appeals allowed, 
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CRIMINAL REVISION. 
Before Mr, Justice Lort- Williams and Mr, Justice Mallik. 


CRIMINAL. l BEHARI MAJHI 
1931. v, i e 
sone 

April, 15. l HARI MAJHI AND ANOTHER,* 


Criminal appeal—Right of privale prosecutor te bezheard—Criminal Procédure 
Code (Act V of 1898), Sec. 423.-—~No provision of such right being available to 
the private prosecutor—~Criminal Procedure Code, Sec. 440, if applicable in 
cases of appeals. 

In a criminal appeal the only persons who have got'a right to be heard under 
section 423, Criminal Procedure Code, are.the appellant or his pleader and the 
Public Prosecutor if he appears and in certain cases, the accused, if he appears. 
A private prosecutor, at whose instance the conviction has been ordered, has no 
right to be heard, It may be advantageous in some cascs to allow the complai- 
nant to support the judgment but audience cannot be claimed by him as a 
matter of right. 

Held further, that section 440, Criminal Procedure Code, has no application 
to cases of appeals and it cannot be argued that when there are restrictions laid 
down by this section for revision cases alone, it follows by implication that a 
party in a criminal appeal cannot be refused a hearing. 

Application for Revision under section 439 of: the Criminal 
Procedure Code, by the complainant for setting aside the order 
of acquittal passed in appeal, 

Messrs, Sures Chandra Talugdar and Bhut Nath Chatterjee 
for the Petitioner. ‘ 

Mr. A, Quasem for the Opposite Party, 

The following judgments were delivered: 
April, 15. Mallik, J :—This Rule was obtained by the complainant ina 
pies private prosecution under sections 427 and 352 of the Indian Penal 

Code. The Magistrate who tried the case convicted the accused _ 

under these two sections and sentenced him to four months’ rigo- 

rous imprisonment, and to a fine of Rs, 50, Again:t this order of 
the trying Magistrate there was an appeal preferred to the District 

Magistrate and the learned District Magistrate after hearing the 

appellant’s pleader but without hearing the pleader who appeared 

for the private prosecutor allowed the appeal and acquitted the 


° ° accused, 

s Criminal Revision No, 1226 of 1930, against the order of Mr. J. B. Kinder- 
sley, DistricteMagistrate, Hooghly, dated the 13th September, 1930, setting aside 
the order of conviction passed by Mr, Ali Ashgar, Megistrate gnd Class, Aram- 
bagh, dated the 31st July, 1930. $ 


Vou. LIV, HIGH COURT, 


The only ground upon which the Rule wes issued and the only 
point that was urged on behalf of the petitioner before us was that 
` the learned District Magistrate committed an error of law when he 
disposed of the appeal without hearing the complainant’s pleader. 
If the complatnant’s pleader had a'right to be heard and the Dis 
trict Magistrate disposed of the appeal without hearing him, the 
order passed by him could not but be held to be am order wrong 
in law. But the question is whether the complainant’s pleader had 
such a right. Mr. Taluqdar for the petitioner in this connection 
drew our attention to the provisions of section 440 of the Code 
of Criminal Procedure, This section lays dowft certain restrictions 
apainst parties being heard in Revision Cases, Mr, Taluqdar con- 
tended that when there are these restrictions laid down by the law 
in Revision cases, it follows by implication that a party in a crimi- 
nal appeal cannot be refused a hearing, I could have understood the. 
force of this argument if there was no provision in the Act as 
regards the procedure that is to ba followed in hearing a criminal 
appeal, But in Chapter XXXI of the Code of Criminal Procedure 
which deals with ‘Appeals’, there is one section viz, Section 423 
which specifically deals with the procedure which an appellate 
Court has to follow in disposing of an appeal, Sectiòn 423 lays 
down that the appellate Court shall peruse the record of the case 
and hear the appellant or his pleader if he appears and the Public 
Prosecutor if he appears and, in case of an appeal under section 
417, the accused if he appears and then proceed to dispose of the 
appeal, Under this section the only persons who have got a right 
to be heard in a criminal appealare, therefore, the appellant or 
his pleader ard the Public Prosecutor if he appears and, in certain 
cases, the accused if he appears, It cannot, therefore, be said that 
a private prosecutor, like the complainant in the present case, had 
‘under section 423 any right to be heard. Itistrue that in some 
cases it has been held that it may be advantageous to the appellate 
Court to allow the complainant to support the judgment, But 
in the present case, the appellate Court did not consider it neces- 
sary to hear the pleader for the complainant, The appellate Court 
in the present case did not exercise its discretion on the point 
io favour of the complainant; it is true but simply because it did not 


do so, it cannot be said that it did something that was wrong in’ 


law, That being so, the ground on which the Rule was issued must 
be held to have failed. The Rule is, accordingly, dischatged, 


Lort-Williams, J:—I agree. — 
S.K, R. Rule discharged, 
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Before Mr, Justice Lort- Williams and Mr, Justice Malik, 
RAJATULLYA PAIKAR AND OTHERS 


V, 
KHUDIA KARIGAR anb orasrs.* P 


Trial of two cross cases by the same Fudge and jury, if valid—Code of Criminal 
Procedure (Act V of 1898), Sec. 272, tf sanctions stich trials, subject te the 
right af the accused to object to the jury. 

There was no legal bar to the trial of two cross cases committed to the Court of 
Sessions by the same Sessions Judge and the same jurors. Section 272 Criminal 
Procedure Code makes it clear that the same jury may try any number of accused 
persons one after the other. But, of course, the accused in any trial has the right 
provided by the Code to object to the jury or any one or more of the members of 
the jury. 

There is no provision in the Code for trying two cases at the same time before 
the same jurors, 

Application for Revision under section 439 Criminal Procedure 
Code by the petitioners against the order of the Sessions Judge 
refusing to try the two cases simultaneously and by the same jurors. 

Messrs, Sures Chandra Talukdar and Prem Ranjan Roy Chow- 
dkuri for the Petitioners, 

Dr, S. C. Chaudhuri and Mr. Banbehari Ghose for the Opposite 
Party. 

The following judgment was delivered : 

Two cross cases (viz, Emperor v, KAudia Karigar and others, 
and Nafar Mandal v. Rajatulla Paikar and others) had been com- 
mitted to the Court of Session, one set up by the Police and the 
other started on the complaint of Nafar Mandal and others who are 
the persons accused in the Polics case, The Police case was com- 
mitted first ; but it was decided to try the later case first and 
objection was raised by both parties in the two cases, The learned 
Sessions Judge has now ordered that the Police case shall be tried’ 
first and, if possible, that both cases shall be tried by the same 


. Judge, In our opinion, this is a proper order, But we would add 


that the latter case ought to be tried immediately after the termi- 
nation ef the Police case, and if there is no objection to the jury by 


‘either of the parties, the second case may be tried by the same 
, Jurors who try the Police case. There is no legal bar to this pro- 


cedure, because section 272 of the Code of Criminal Procedure 
makes it clear that the same jury may try any number of accused 
+ 
8 Criminal Revision Cases Nos. 142 and 143 of 1931, against the orders of 
N, G. Mukerjee Esq., Assistant Sessions Judge of Maldah, dated the oth 
Febrhary, 1931. 


Vou, LIV.) HIGH COURT, 


`. persons one after the other, But, of course, the accused in any trial 
has the right provided by the Code to object to the jury or any one 
or more of the members of the jury. ‘The petitioner bad asked the 

Sessions Judge to make an order that two cases should be tried 
simultaneously and by the same tribuaaland the learned Judge 
remarked thag there was an insuperable legal bar to the two cases 
being heard by the same set of jurors, Obviously he meant that 
there is no provision in the Code for trying two cases at the same 
time before the same jurors and this undoubtedly is correct, There- 
fore, subject to these observations, the Rule is discharged. 


S, K, R, «Rules discharged 


APPELLATE CIVIL. 
Before Mr. Justice D. N, Mitter, 


HARAN CHANDRA ROY 
Y, 


RAM KUMAR ROY anp oTaERsS,* 


Suit, maintainability of —Suit for specific performance against auction-purchaser 
—Agreiment-that the land should be purchased and afterwards transferred 
ts the plaintiff—Agreement entered before confirmation of sale—Civil Proce- 
dure Code (Act V of 1908), Sec. 66—-Limftation Act (IX of 1903), Sch. J, 
Art. 113. j ` 


The plea of bar under section 66 of the Code of Civil Procedure which goes 
to the root of the sult, does not depend upon disputed facts and may be allowed 
to'be taken at any stage and the Court is bound to give effect to this plea. 


Where the defendant agreed that certain immovable property should be pur- 
chased’ in his name in auction sale and a certain share of it #hould be 
conveyed by him to the plaintiff after the sale certificate was obtained: 


Held, that a suit for specific performance is barred by section 66 of the Code 


*Appeals from Appellate Decrees Nos. 1662 and 1663 of I929, against the 
decreas of Mr. Rajendra Kumar Gupta, 1st Additional Subordinafe Judge of 


Mymensingh, dated the 2gth January, 1929, reversing those of Babu Santosh ‘ 


K ar Mitter, Munsiff, and Court, Bajitpur, dated the atid January, 1926, , 
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of Civil Procedure, whether the agreement was before the sale or before the con- 
firmation of sale. 
Ramathat Vadivelu Mudatliar v, Peria Manicka Mudaliar (1) explained. 


, That the suit was governed by article 113, Sch. I of the Limitation Act and 


time ran from the date of sale, 
e 


Appeals by the Plaintif, ° 

Suits for specific performance of agreement, 

The material facts appear from the judgment, 

Messrs. Gofal Chandra Das and Bhuban Mohan Saka for 
the Appellants, ; 

Messrs, Bhagivath Chandra Das and Ramendra Nath Roy for 
the Respondents, * 


The following judgment was deli vered : 

These are two appeals by the plaintiffs and arise out of two 
suits for specific performance of a contract of sale. The plaintiffs’ 
case 1s that the suit land originally belonged to one Abdul and 
his co-sharers who were Jotedars in respect of the land, There 
were three money decrees against themin favour of the plaintifis 
in the present suit. The parties were brothers and when each of 
these persons executed the decrees there were some question of 
rateable distribution of assets amongst them, Then on the roth 
Kartick 1328 B, S, there was an agreement between them that the 
plaint lands would be purchased in auction in the name of Ram 
Kumar Roy for Rs, r20 if there were no other bidders for more 
value and that Ram Kumar Roy would have 8annas share, Haran 
Roy 4 annas share and Ananda Roy 4 annas share in the plaint 
lands so purchased and that subsequently the purchase money, 
costs of sale certificate and delivery of possession would be paid 
by them in proportion to their aforesaid shares by the three brothers 
and in that cass Ram Kumar was to be made to execute and register 
deeds of relinquishment in respect of their shares in favour of the 
plaintiffs in the present suit. Itis said in the plaint that after the 
confirmation of the sale the plaintiffs demanded the execution of 
the deeds from the defendants which was not responded to with 
the result that the present suit had been brought. The defence of 
the def€ndants was thatthe suits wera barred by the statute of 
limitation, It was further contended that the contract was vague 
and cannot be given effzct to, The Court of first instance négatived 
the defence and decreed the suits of the plaintiffs. Against this 
decision an appgal was taken to the Court of the Subordinate Judge 
of Mymensing and the Subordinate Judge has reversed these 


(1) (1920) I. L. R, 43 Mad. 643 ° (P. C.) 
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decrees of the Munsiff in both the suits and has dismissed the Civit. 
plaintifs’ suits, He rested his decision in the two suits on two 1931, 
grounds first that the suits were barred by section 66 of the Code of 
Civil Procedure and secondly that tha suits are barred by the 
statute of limitation having regard to the provisions of Art, 113 
of the first schedule to the Limitation Act, 

In second appeal by the plaintiffs it has been contended by 
Mr. Das who appears for the appellants in both the cases that the 
Subordinate Judge has gone wrong on both tha points. It is said 
that section 66 was never taken as a ground of bar of the two suits 
_ in the written statement of the defendants ànd therefore should 
not have been allowed to be raised before the lower appellate Court. 

The answer to this contention is this that the plea of bar under 
section 66 which goes to the roots of the suits does not depend 
upon disputed facts and may be allowed to be taken at any stage 
and the Court is bound to give effect to this plea, It appears that 
the agreements wers made either before the sale or before the 
confirmation of the sale. Incase of this kind it is difficult to say 
that section 66 does not apply, Mr. Das sought to spell out of 
plaint an agreement after the sale and asked me to apply the decision 
of the Judicial Committee in the case of Aamathat Vadivelu 
Mudaliary. Peria Manicka Mudaliar (1) which approved of the 
Full Bench decision in the case of Amrutam Verkatappa v. Vavilala 
Jalayya (2), An examination of the decision of the Judicial Com- 
mittee will show that their Lordships held that where the contract is 
subsequent to the purchass such a purchase is not affected by the 
provisions of section 65, It is necessary to quote a portion of the 
judgment delivared by Lord Cave in that case to show that if the 
contract was, a8 in the present case, before the sale, provisions of 
section 66 can.be attracted to the case. At page 649 of the report 
‘in Ramathai Vadivelu Mudaliar (x) their Lordships of the Judicial 
Committee say :— , 

“Tt was argued by counsel for the appellant that the agreement 
relied upon by the plaintiffs, even as found by the High Court, 
amounted in substance to an agreement that the appellant should 
purchase as to certain parts of the property on behalf of the. res- 
pondents of of the persons whom they represent ; and he waa able 
to point to certain expressions both in the plaints, and in the evi? ° 
dence of some of the plaintiffs’ witnesses which supported that view . 
of the transaction. If the agreement entered into before the auction 
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stood alone, there would be considerable force in this contention. 
The object of section 66 was to put an end to purchase by one per- 
sqn in the name of another; and the distinction between a purchase 
on behalf of another, and a purchase coupled with an undertaking to 
convey to another at the price of purchase, is someWhat narrow. 
But whatever doubt might be caused by the character of the origi- 
nal agreement is removed by the events which happened after the 
sale, It was decided in Venkatappa v, Ja/ayya (1) that an agree- 
ment subsequent to a purchase is not affected by the section, and 
there can be no question as to the correctness of that decision, 
In the present case agreements were entered into after the sale,” It 
will appear therefore from the earlier passage in the quotation just 
made from their Lordships’ decision that if the agreement is regard- 
ed as one which was made before the purchase, in that case sec- 
tion 66 would apply. Ofcourse these are the observations which 


’ were not necessary for the decision in the particular case. But an 


obiter dictum of their Lordships is entitled to very great weight, 
In the circumstances it appéars that there being no statement in 
the plaint to show that there was an agreement subsequent to the 
sale, section 66 bars the suits, On the question of limitation, the 
Subordinate Judge has also come toa right conclusion, From the 
receipts which have been executed prior to the sale or confirmation 
of the sale it appears that the intention ofthe parties was that the 
agreement should be given effect to after the confirmation of the 
gale, that is to say, that the deed of relinquishment mentioned was 
to be executed after the confirmation of the sale which took place 
on the roth January 1922 and none of these suits were filed within 
three years from that date, 
The result is that both the points raised by Mr, Das fail and 
the appeals fail and must be dismissed. 
There will, however, be no order as to costs having regard to the 
relationship of parties, 
A, T. M. Appeals dismissed, 
G) (1918) L L. R. 42 Mad. 615. 


{ 
Vou, LIV, ] HIGH COURT. f 
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Before Mr. Justice M. N, Mukerji, 


AJITULLA 


& J, 
BILATI BIBI AND OTAERS,* 


{` ` 3 ` $ 
Estoppel-—Landlord and tenani -Evidence Act (I of 1872), Secs. 115 tors7, if 
exhaustive—Husband allomed to deal with property~—-Hasband fraudulently 
causing the name of his son to be entered in the landlord's Sherista— 
Adverse fossessicm. 


+ 
Section 116 of the Evidence Act is not exhaustive of all principles of estop- 
‘pel as betyeen landlord and tenant. 


Both under English and Indian law, a tenant is estopped from denying his. 


lessor?s title without openiy surrendering possession. 

Bkaiganta Bewa Yv. Himmat Bidyakar (1) ; R eajuddi v. Chand Baksha (2) 
and Bilas Kunwar v. Desraj Ranjit Singh (3) followed. 

‘The fact of the letting of the tenant into possession, croates the estoppel. 

Claridge v. Mackensie (4) referred to. 

The principle of est oppel contained in sections 115 to 117, may be applied by 
antlogy to parties not menti oned therein. 

Rup Chand v. Sarveswar (5) referred to. 


A suit for recovery of possession was instituted by B's sister in 1923. B 
died in 1326, that is, in Ig19. B was living under the protection of her husband 
E, who allowed the name of defendant No. I to be recorded in landlord’s Sheristz 
in 1316 J.e. in rgogand declired his intention to possess the lands on behalf of 
defendant No. I; | 


' Held, that defendant No. r w2s estopped from raising the plea that the 
possession of E was not on behalf of B but of himself. 


Rup (hand v. Sarveswar (5); Shaiganta v. Himmat (1) and other cases 


referred to. 


Tho fact that in 1316 the defendant No. 1’s name came to be recorded in the 


landlord’s Sherista was by itself no evidence of dispossession, This fact coupled. 


with the fact that in that year E declared his intention to possess the land on 
defendant No. 1's behalf and adversely to the plaintiff might amount to 
dispossession of the plaintiff. 


Appeal from Appellate Decrte No. 105 of 1929, against the decree of Babu 
Bhupeodra Nath Mukesjes, Officiating Subordinate Judge of Rangpur, dated the 


27th August, 1928, reversing that of Babu Bishoupat Sen, Munsif, Ist Court, e 


Kurigram, dated the 31st January, 1927. 
(1) (1916) 94 C. L, J. 103; 20 C, W. N. 1335 

` (a) (1916) 24 C. L. J. 453- 

' (3) (1915) I. L. R. 37 All. 557; L, R. 421. A, 202; 22C. L.J. 516, > 
(4) (1842) 4 M. & G. 143 (152). | ° 
(3) (1906) L L. R, 33 Cale. 915; 3 C. Le J. 629. 
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Appeal by Defendant. No. 1. 

Suit for recovery of possession, 

' The material facts appear from the judgment, 

Messrs, Rupendra Kumar Mitterand Shambhu Ngth Banerjee 
(for Bir. Hiralal Ganguly) for the Appellant. 

Mr. Bireswar Bagchi for the Respondents. 

The following judgment was delivered by : 

Mukerji, J—The defendant No. 1 is the appellant in this appeal. 
The plaintiff sued for recovery of possession of two jotes on the 


allegation that they belonged to his sister Basiran Bibi who died 
leaving her as the only heir. The defendant No, r contends that 


` Basiran Bibi was his step-mother and has made a gift of the jotes to 


him long before her death and delivered possession thereof to 
her, The Munsif dismissed the suit. The Subordinate Judge has 
decreed it, 


The Subordinate Judge disbelisved the story of the gift, 
This finding of his cannot be challenged now. The question that 
has been raised is the question of limitation. Basiran died in 
1326 #.¢,, within 12 years of the suit which was instituted in 1923. 
She was living under the protection of her husband Edol, father of 
the defendant No, 1, who was looking after and cultivating the 
lands on her behalf. He evidently behaved perfidiously and 
allowed the name of the defendant No, x to be recorded in the 
landlord’s sherista. This was in 1316, The findings of the Sabor- 
dinate Judge are not very clear, but it may be taken that in 1316 
Edol declared his intention to possess the lands on behalf of the 
defendant No. 1, and in 1318 Basiran’s mother complained to the 
landlord about the registration of the defendant No, 1’s name, 
The question is whether in these circumstance the plaintiff's suit 
is barred. l 

The position seems to be that Basiran should be taken to have 
been in possession till her death through her husband Edol unless 
Edol’s possession became adverse to her at any point of time, 
The complaint of Basiran’s mother in 1318 may well be put aside: 
it was not an act of Basiran and cannot be treated as ay admission 
“made by her that she was out of possession, The fact that in 1316 
the defendant No. 1’s name came to be recorded in the landlord’s 
sherista is By itself no evidence of dis possession. This fact coupl- 
ed with the fact that inthat year Edol declared his intention to 
possess the land on the defendant No. 1’s behalf and adversely to 
the plaintiff may however amount to dispossession of the plain tiff; 


- Vou. LIV, HIGH court, 


and the question is whether the defendant No. 1 can set up such a 
plea. 

Now according to the Law of England the person who has been 
let into possession as a tenant is estopped from denying his lessor’s 
title without openly surrendering possession, and it has been held 
. that the law,gin India is the same and has not been altered in this 
respect by the Evidence Act [See Bhaiganta Bewa v. Himmat 
Bidyakar (1); Reajuddi v, Chand Baksha (z)|. That this doctrine 
. applies to India has been affirmed by the highest Judicial authority 
[see Bilas Kunwar v, Desraj Ranjit Singh (3)|, Section 116 of the 

Evidence Act which enacts the rule of estoppel of a tenant is there- 
fore not exhaustive of all principles of esteppel as between land- 
lord and tenant, The basis of this particular principle is the fact 
of the letting of the tenant into possession which creates the estop- 
pel [see the remarks of Tindal C.J. in Claridge v, Mackensie (4)] 
In the case of Doe d Knight v, Lady Smyth (5) Dampier J, said, 
“It has been ruled that neither the tenant nor any one claiming by- 
him can dispute the landlord’s title, He cannot put another per- 
son in possession, but must deliver up the premises to his own land- 
lord. This I believe has been the rule for the last 25 years and, 
I remember, was so laid down by Buller J, upon the Western 
Circuit”, In Doe d. Bullen v, Ailis, (6) it was held that if a tenant 
consents to give up possession toa party claiming by title adverse 
to the landlord’s title, and that party is estopped as the tenant would 
have been from disputing the landlord’s title, 

On this rule, if Edol had beena tenant let into possession by 
Basiran and had consented to give up possession to the defen- 
‘dant No, I, the defendant No. I could not have pleaded his 
adverse title unless Edol had first surrendered possession in favour 
of Basiran, Ithas been held that sections 115 to 117 of the 
Evidence Act are not exhaustive and the principle of estoppel con- 
tained in these sections may be applied by analogy to parties 
not mentioned therein [Rup Chand v, Sarveswar (7)|. If the 


whole basis of the doctrine is the letting into possession, there is no ‘ 


reason why the doctrine should not apply to this case even though 
Edol was not a tenant but a licensee or an agent, 


(1) (1916) 24 C. L. J. 103 ; 20 C. W, N. 1335. 


(2) (1916) 4 C. L. J 453, . 
(3) G9:r5) 1. L. R. 37 All. 557; L. R. 42 L A. 202 ; 22C. L, J. 516, 

(4) (1842) 4 M & G. 143 (152) l ° 

(5) (1815) 4M & S Ad, 347. (6) (1834) 2 Ad, & E. 17. 


(7) (1906) I. L. R. 33 Cale. 915 3 3. C, L. J. 629. 
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I am of opinion therefore that the defendant No, 1 is estopped 
from ‘raising the plea that the possession of Edol was not on behalf 
of Basiran but of himself, The result is that the plaintiff has 
succeeded in showing that her predecessor was in possession within 
12 years of the suit, 


The appeal, in my judgment, cannot succeed and¢ét is accord- 


‘ingly dismissed with costs, 


Leave to appeal under section 15 of the Letters Patent has 
been asked for but I do not consider thia case to bea fit one for 
such leave, It is refused, 


A, T, M, Appeal dismissed. 


Before Mr, Justice D, N, Mitter and Hr, Justice Patisrson. 


SECRETA RY OF STATE FOR INDIA IN COUNCIL 
REPRESENTING THE EAST INDIAN 
RAILWAY ADMINISTRATION 


t. 


DHOKALMAL MAHADEB LAL* 


-Risk-mete Form B, Proviso—' M isconduct’, inference of~Onus ef proof. 


By the proviso to the new Risk-note Form B it is incumbent onthe Railway 
Administration to disclose how the consignment was dealt with, throughout the 
time it wasia the possession and control of the Railway Company and to give 
evidence thereof before the consignor is called upon to prove misconduct, but if 
misconduct on the part of Railway administration or its servants cannot be fairly 
inferred from such evidence the burden of proof of such misconduct shall lie upon - 
the consignor. 

Where the case is covered by the proviso to the new Risk Note Form B, as 
in the present case, and the circumstances disclosed’ by the Railway Company 
raise an inference of misconduct on the part of the Railway administration us 
distinguished from those of its serva nts, the burden of proving misconduct on the 
part of the Railway Administration’s servants as in the original çlawe of the 
Risk Note must be taken to have been discharged by the consignor. 

* Anpeal from. Appellate Decree No. 1050 of 1930 against the decree of B. K. 
Basu Esq., Digtrict Judge of Burdwan, dated the 6th December, 1929, modifying 
that of Babu Ramdulal Deb Additional Subordinate Judge of Asansole, dated the 
21st of April, 1938. Š 


VoL. LEV,] HIGH COURT, 


Bengal Nagpur Railway Company v. Hukum Chand Hurdutt Roy (1) 
relied on. 


Bombay Bareda and Central India Railway Company Lid. v. Rajnagar Spin- 
ing, Weaving and Manufacturing Company Limited (2) dissented from. i 


Deliberate omisslon to do Something which it should have done or in other 
words wilful negi€ct on the part of the Railway Company is sufficient to consti- 
tute ‘misconduct’ within the meaning of the new Risk-note Form B.* 

Karali Prosad Dutta v. The Bast Indian Railway Company (3) referred to. 

The new Risk Note Form B imposes a large measure of responsibility on the 
Railway Administration tha n the old Risk Note Form, 


A consignment was sent over the appellant Railway which was covered by a 
new Risk-note Form B. The vagon ia which the said consignment was loaded 
was according to the rules of the said Railway secured with a rivetted tin shackle 
and not locked. At destination the rivetted tin shackles were found missing, 
the doors of the wagon were found open and a part of the consignment was 
found missing, On the consignor filing a suit for compensation for loss of his 
goods the Railway objected that they were protected from liability by the Risk- 
note form B, 


Held, that not putting padlocks on wagon doors of g goods train and securing 
them with mere rivetted tin shackles which can easily be removed amounts te mis- 
conduct on the part of the Railway Administration, 


Appeal by the Defendants, 
The material facts appear from the judgment. 


Dr, Sarat Chandra Basak and Mr. Ambika Pada Choudhuri fot 
the Appellants, 


_ Mr. Bir Bhusan Dutt for the Respondent, 
The judgments of the Court were as follows :— 


Witter, J. i~—This is an appeal by the Secretary of State for 
India in Council and arises out of an action which was brought by 
the respondent firm as owner of the goods consigned for compen- 
sation against the East Indian Railway Company to whom the goods 
were delivered for carriage from Burdwan to Barakar Station of the 
said Railway. It appears that ar casks of mustard oil were des- 
patched from Burdwan on the 27th December 1924 for delivery to 
the plaintiffs at Barakar. The goods were despatched on a reduced 
freight anda risk-note in form B was executed, Plaintiffs’ case is 
that the Railay Company did not deliver 6 out of 21 casks of oil 
consigned to them and these casks could not be delivered owing to 
the misconduct of the Railway administration or their servants. 


(:) [1930] A. I. R. (Patna) 559. (2) (1929) I. L. R. 54 Bom, ros. 
(3) (1928) 48 C. L. J, 32. : 
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EMI The plaintiffs claimed Rs, 1206 as compensation forthe loss they 


1931 sustained, 
Sectataiy of _ The Secretary of State was made defendant No. 2 to the action 
State for India in asthe Railway administration of the East Indian Railway Company 
au was taken over by the Government. The fiefence, which is materjal: 
Ai for the purpose of this appeal, is that the defendants are protected 
from liability under the terms of the new Risk-note form B 
which limits the liability of the Railway administration and 
exonerates them from all liability for any loss, destruction or deteri- 
oration of, or damage to the consignment from any cause whatever 
except upon proof that such destruction, deterioration or damage 
arose from the misconduct of the Railway &dministration’s servants, 
This defence prevailed with the Subordinate Judge who dismissed 
plaintiffs’ action. 

An appeal was taken to the District Judge of Burdwan who has 
reversed the decision of the Subordinate Judge and has decreed a 

substantial part of the plaintiffs’ claim, 


Mitter, Fe 


| torfet anal 


Against this decree of the District Judge the present appeal has 
been brought and it is contended for the Secretary of State that the 
decision of the lower appellate Court is vitiated by an erroneous 
view of the measure of the Railway Company’s liability as limited 
by the new Risk-note form B and it is said that the learned Judge 
has relied on decisions which were based on the old Risk-note 
form B, In support of this contention reliance has been placed on 
the case‘of Bombay Baroda and Central india Railway Company 
Lid, v, Rajnagar Spinning, Weaving and Manufacturing Company 
Limited (1). In order to consider the soundness or otherwise of 
this contention it is necessary to state the precise findings of fact 
arrived at by the learned District Judge, They can best be stated in 
his own words:—{i) “Thè Railway Company's case is, that the casks 
were loaded ina wagon the doors of which were fastened ‘with 
rivetted tin shackles from Burdwan on 28th December 1924. The 
wagon reached Barakar late at night onthe 30th December 1924 
with the doors open and the casks missing, Police were informed 
of thestheft but they failed to trace either the goods or the thieves, ” 
(ii), “ In the present case the misconduct that the plaintiff alleges 
to have been proved lies in the fact that the doorstf the wagon 
were not lucked but were only fastened onthe tin shackles which 
according to the witnesses examined for the defendant ceuld be 
hammered away ina minute,” (iii), “The fact that there were 
tin shackles and not locks facilitated the theft,” (iv). ‘ Another 

0) (1929) I. L. R, 54 Bom. tos. 
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fact which seems to have facilitated the theft was that the wagon mvs : 
took two whole days and more to go to the short distance of 76 miles 193%. 

Š > z koa md 
between Burdwan and Barakar, Why it took sucha long time has Secretary of 


not been explained, ” State for India in 


l , o. Council 
On these findings the District Judge was of opinion that the v 
plaintiffs gre entitled to compensation, SBOkAImA Mohdaeh 
It is argued for the appellant that under the new Risk-note form m 
s Miller, Te 


B the Railway Company is not liable except upon proof that the ee 
loss is due tothe misconduct of Railway Company’s servants, in 
other words, except upon proof that the Railway Company’s servants 
did violate some rules of the Company, Itis argued on the 
authority of the Bombay case . previously referred to that the word 
“ misconduct ” in the Risk-note suggests that a Railway servant has 
been guilty of doing something which was inconsistent with the 
conduct required of him bythe rules of the Company. In the 
absence of proof, itis argusd, that there was any breach of duty in 
the Railway servants or any infringement of the rules which regulate 
their terms of employment no fair inference of misconduct on the 
part of the Railway administration’s servants could properly arise. 

This contention r:ceives support fromthe decision of Sir 
Norman Kemp, C. J. and Murphy, J, in the case of Bombay Baroda 
and Central India Railway Company Lid. v. Rajnagar Spinning, 
Weaving and Manufacturing Company Limited (1). It is therefore 
necessary to consider carefully the term; of the new Risk-note which 
came in force from the rst October 1924 and which is supposed to 
have imposed a further medsure of responsibility on the part of the 
Railway administration than was entailed by the previous Risk-note 
form and to see if the view of the learned Chief Justice of Bombay 
is the right one, 

The new Risk-note form, in so far as ig material, rung as 
follows :— 


“ Whereas the consignment of—tendered by aoa per “ For- 
waai Order” No.—of this date, for despatch bene East Indian 
Railway Administration to—Station, and for which 2 have received 
Railway Receipt No. — of same date, is iaivea at a especial . $ 
reduced rate jnstead of atthe ordinary tarif rate chargeable for o o 
such T = the undersigned do, in consideration of such 


we 
(1) (1929) I, L R. 54 Bom. tos. 


2 
+ 
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i GWIL; lower charge agree and undertake to hold the said Railway Adminis- 
ioan: tration harmless -and free from all responsibility for any loss, des- 
Secretary of truction or deterioration of, or damage to, the said consignment 


State Pl ee in from any cause whatever except upon proof that such loss, destruc- 

tion, deterioration or damage arose from the misconduct of the 

Railway Administration’s servants ; provided that that in the follow- 

ms ing cases :— 

ae 7. “ (a) Non-delivery of the whole of the said consignment or of 
the whole of one or more packages forming part of the said consign- 
ment packed in accordance with the instructions laid down in the 
Tariff or, when thera are no such instructions, protected otherwise 
than by paper or other packing readily removable by hand and fully 
addressed, where such non-delivery is not due to accidents to trains 
or to fire, 

(b) Pilferage from a package or packages forming part of the 
said consignment properly packed and in (a), when such pilferage is 
pointed out to the servants of the Railway Administration on or 
before delivery, the Railway Administration shall be bound ta 
disclose to the consignor how the consignment was dealt 
with throughout the time it was in its possession, control 
and, if necessary, to give evidenes thereof before the consignor is 
called upon to prove misconduct but if misconduct on the part 
of the Railway Administration or its servants cannot be fairly 
inferred from such evidence, the burden of proving such 
misconduct shall lie upon the consignory 

In the present case there being loss Gf a part of the consignment 
the proviso would govern the case and by the proviso it is incum- 
bent on the Railway Administration to disclose how the consign- 
ment was dealt with throughout the time it wasin the possession 
and control of the Railway Company and to give evidence thereof 
before the consignor is called upon to prove misconduct, but if 
misconduct on the part of Railway administration or its servants, 
cannot be fairly inferred from such evidence the burden.of proof of 
such misconduct shall lie upon the consignor. l 


V. 
Dhokalmal Mohadeb 
Lal. 


In the case covered by the proviso, as the present case is, it is 
obligatory on the-Railway Company to disclose in detail how.the 
consignment was dealt with throughout the transit and if the 
circumstances so disclosed raise an inference of misconduct- “on 
the part of either the Railway Administration or its servants the 
burden of proving misconduct on the part of the Railway Company’s 
servants as in the original clause of the Risk-note must be taken 
to have been discharged by the consignor, 


Vor, LIV.) ; HIGH COURT, 


The learned Judges of the Bombay High Court overlook this 
that in cases covered by the proviso inference of misconduct even 
on the part of Railway Administration as distiguished from those of 
it servants is sufficient to discharge the burden which lies on the 
consigoor of proving the misconduct of the Railway Administra- 
tion's servants, The view taken in the Bombay case is that the 
liability of the Railway Company must be limited to those cases 
where the servants of the railway administration have been guilty 
of the breach of the rules of the Company but this view seems to 
me to be inconsistent with the rule that even misconduct of the 
Railway Administration where the facts disclosed by the Company 
raise the inferencs of misconduct of the Railway Administration as 
distinguished from the misconduct of its servants would discharge 
the consignor of the burden which lay on him of showing the mis- 
conduct of the servants and seems to be too restricted a view of the 
Company’s liability, I do not say that the consignor is not to prove 
that the loss was due to the misconduct of the Company’s servants, 
but the proviso makes it clear that the burden of proving the same 
is discharged by showing misconduct either of the Railway Adminis- 
tration or of its servants. “The contract which we have to 
interpret is a contract between the Railway Administration and the 
consignor of the goods, and the misconduct referred to in.the 
risk-note is not such misconduct of the railway servants as may 
amount to a failure of duty towards their employers but such 
misconduct on the part of the railway servants or the Railway 
Administration itself as amounts to failure of duty towards the 
consignor,” ‘This is the criticism to which the Bombay view has 
been subjected, and in my opinion rightly subjected, by Mr, Justice 
James in a recent Patna case ; see Bengal Nagpur Railway Com- 
pany Y, Hukum Chand Hurdutt! Roy (1), 

. For these reasons I am unable to agree with the learned Judges 
of the Bombay High Court. If the view of the learned Judges of 
the Bombay High Court is to be adopted then however lax may 
have been the rules of the Railway administration regarding the care 
to be taken by them regarding goods on transit they escape liability 
for there is no misconduct on the part of the servants of the Railway 
in the sense that there has been no breach of any rules or orders of 
the Railway. In the old Risk-note fornfB the Company was liable 
if the loss was due to the wilful neglect of the Railway administra- 
tion or its servants, By the new form it was not intended to restrict 
the liability but to enlarge the measure of the responsibility of 
the administration in cases that fall within the proviso, 

(1) (1930) All. I, R. (Pat) 559. ° 
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We have now to consider whether the facts found by the District 
Judge raiss an infererce of misconduct on the part of Railway 
administration, In the case of Bengal Nagpur Railway Company v, 
Moolji Ska & Co, (1) I held that in certain circumstances 
negligence was good evidence of miscondůct, In that case it is 
true Biris were damaged by being carried in a wooden‘topped wagon 
through which rain water filtered, and the use of the wooden topped 
wagon was contrary tothe rules of the Company, I said in that 
case that the word misconduct covered mismana gement of that kind. 
A wider meaning has been given tothe word misconduct by my 
learned brother Mr, Jgstice Suhrawardy with whom my learned 
brother Patterson, J, concurred, In that cage Suhrawardy, J. said 
this: “Iam inclined to hold that the word ‘misconduct’ as used in 
the new risk-note B is wide enough to include wrongful commis- 
sion and omission, intentional or unintentional—any ect which it 
wrongfully did or wrongfully neglected to do, or, to put it in another 
way, did what it should not have done and did not do what it should 
have done.” See Bengal Nagpur Railway Company w, Moolji Sicca 
(2), and the learned Judge was of opinion that this was the view 
which I took in thecase of Bengal Nagpur Railway Com pany Lid, ¥. 
Mooljt Sicka and Company (1) The appellant has argued that 
Subrawardy and Patterson, JJ. puta wider meaning on the word 
“ misconduct ”, It is not necessary to consider whether an uninten- 
tional omission will amount to ' misconduct ” seeing that on the 
facts found in present case there was clearly deliberate omission to 
padlock the wagon and this is sufficient to constitute misconduct on 
the partof the Riilway administration. The consignment was 
loaded in a wagon which was not padlocked and the omission was 
not accidental but the usual practice was not to padlock and there- 
fore there was deliberate and intentional omission which made the 
Railway Company responsible under the old Risk-note form, [sda 
Karali Prosad Dutta w. The East Indian Railway Company (3Y), on 
the ground that this was misconduct onthe part of the Railway 
administration. The word “misconduct” has been substituted for 
the words “ wilful neglect or theft” used inthe superseded Risk- 
note B but the term covers both, 

I do not see any reason why this deliberate omission to- pad- 
lock should not be regarded as misconduct on the part of the Rail- 
way administration, The findings show that the rivet and the seal 
could be hammered away in a minute, the train was to stop at every 


(1) (1928) 49 C. L. Je $51. (2) (1930) 52 C. L, J. 9353 95 C. W. N. 133. | 
(3) “1928) 48 C. L. J. 32 : 
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station and gome time for hours and the seal could be tampered 
with, Then again the learned Judge points out that it has not been 
explained by the Railway Company why it took two whole days and 
more to go the short distance of 72 miles, Under these circum- 
stances I think there wasewilful neglect on the part of the Railway 
administration and they cannot escape liability for “ misconduct ”, 
the new form covers a case of wilful-neglect, The view that there 
would be wilful neglect on the part of the Railway Administration 
in circumstances resembling the present has been held in the case of 
Karali v, Kast Indian Rathway Company (1), already referred to. 
The consignor having proved misconduct on the part of the Railway 
administration has discharged the onus of showing misconduct on 
the part of the Railway administration’s servants, It seems to me 
- that the Risk-note form B imposes a larger measure of responsibility 
on the Railway administration than the old Risk-note form, Under 
the old Risk-note form before the trader could recover for any of 
the goods the burden of proving in the first instance that the loss 
sustained arose from the wilful neglect or theft of the Railway 
administration or its servants lay on him, And it appeared that the 
apparent protection afforded tothe trader was rather illusory ; it 
practically gave him no protection at all for it was often impossible 
fora trader to know what isit that has caused loss of the goods 
between the time when he delivered the goods in the hands of the 
Railway Company’s servants and the time when they ought to have 
been delivered at the other end of the journey, The explanation of 
the loss was often within the exclusive knowledge of the Railway 
Company and for the trader to be compelled to prove that it was 
` due to the wilful neglect or theft of the Railway Company’s servants 
was to call upon him to establish something which it was almost 
impossible for him to prove, None the less that was the burden 
which the trader undertook under the old Risk-note form B. 
` Representations were made for the revision of the old Risk-note 
and as a result of the representation the Governor-General in Coun- 
cil approved the new Risk-note.form in 1924 and it has, in cases 
covered by the proviso vfz, where there is loss of the entire 
packages, made it easier for the trader to discharge tke initial 
burden if on.the facts disclosed by the Railway Company miscon- 
duct either on the part of the Railway administration or its servants 
could be inferred, 

For these reasons I would dismiss the appeal with costs. 

Patterson, J. :—I agree, : 
R M, ° Appeal dismissed, 

(1) (1928) 48 C. L. Je 32. f 
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PRIVY, COUNCIL. 


PRESENT: Viscount Dunedin, Sir Lancelot Sanderson 
. and Sir Binod Mitler, 


MAHARAJA SIR MOHAMMAD ALI MOHAMMA®D KHAN, 
KHAN BAHADUR 


P, 


MUSAMMAT BISMILLAH BEGAM AND ANOTHER, 
[ON APPEAL FROMeI HE CHIEF Court or Ouna at Lucknow. | 


Civit Procedure Code (Act V ef 1903), order at, rules 58, 63-~Wakf and deed sf 
gift in favour of jadgmeni-debier’s wife—Claim in execution—Onus 
prejandi— Fictitious transactions— Deeds never given effect te or acted upon. 


The appellant, ia execution of a money-decree, attached certain immoveable 
property, alleging that the same belonged to the judgment-debtor. The judgment. 
debtor’s wife preferred a claim, under order a1, rule 58, Civil Procedure Code, 
onthe ground that, asto a portion of the property, it was a Wakf, and as 
regards the remaining portion, that it had been transferred to her by the judg- 
ment-debtor in lieu of her dower. Her claim having been dismissed by the 
executing Court, under orderat, rule 61, onthe ground that the Wakf deed 
and the deed of gift were merely fictitious documents created with a fraudulent 
intention and that the judgment-debtor and not- she was in possession of the 
said property, she brought the present snit, under order 21, rule 63, for a decla- 
ration that the said deeds were valid and that the property covered thereby was 
not liable to attachment and sale : 


Held, (xX) That the onus g¢robandi was upon the plaintiff (the judgment- 
debtor's wife) to establish by cogent evidence that the deeds in question were 
bea fide and were intended by the judgmentedebtor to pass the beneficial interest 
in the premises in favour of the Mutwalli of the Wakf and the plaintiff 
respectively. 


(a) That, on the evidence, the plaintiff had failed to discharge the burden of . 
proof ; that the deeds did not represent genuine transactions; that there was never 
a done fide intention on the part of the judgment-debtor to make the Wakf and 
the gift, and that the same were never given cffect to or ever acted upon, and 
that the deeds were executed merely with a view to defeat or delay the appellant’s 
claim against the judgment-debtor, 


(3) That the plaintiffs snit was, consequently, liable te be dismissed in fete. 
a Judgment of the Chief Court, Oudh, reversed. 


Appeal No, 63 of 1928 from a decree, dated the 11th February, 
1927, of the Chief Court of Oudh at Lucknow, which varied a 
decree, dated the 31st May, 1926, ‘of the Subordinate Judge of 
Mobpnlal Ganj, Lucknow, 


~~ 
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The material facts of the case are sufficiently fully set out in 
their Lordships’ judgment, 

Dunne, K. C, (with Wallach) for the Appellant: There was no 
reality at all in the wakf transaction, 

[Sir Binad Miller: At the time whén the wakf was created in 
1916, the ostensible title stood in the name of the wife in the books 

‘of the Municipal Corporation. | : 

[Sir Binod Mitter: All that is necessary is, that you must have 
domision and control, in order to create a valid wakf,] 

[Viscount Dunedin: You can’t create a wakf of a mere right of 
expectarcy, | , ý 

Our contention is that, technically, under the Muhammadan 
Law, a person must have a valid legal title before he could create a 

wakf, 

It was held by the Board, prior to the Wakf Validating Act, VI 
of 1913, that a wakf for the benefit of the settlor’s family, was bad : 
Abul Fata Mahomed Ishak v, Rasamaya Dhur Chowdhri (1) and 
other cases, The Act of 1913 is only intended to get rid of thuse 
decisions. It would not validate a fictitious transaction or a wakf 
which has the intention of defrauding creditors, The Act intends to 
validate a real transaction. 

[Viscount Dunedin: A good equitable right would suffice for 
creating a wakf.] 

[Viscount Dunedin: This is a very good instance of a good 
equitable right. The property is sold, but there are certain condi- 
tions to be fulfilled before the Municipal Committee would execute 
-a sale deed, but it is nevertheless a valid equitable title. ] 

Our case'is that the whole thing here was a series of blinds. 

[Sir Lancelot Sanderson: Whom could it blind in 1916 ?] 

Anyone who subsequently had a claim against him (Sidiq). 

[Sir Lancelot Sanderson: Was he in difficulty in 1916 ?] 

Yes. He gave over all his property to his wife and he had no 
other property. 

[ Viscount Dunedin: Your case is that he was preparing for the 
evil day when the Raja may have a demand against him ?] 

Yes. Itis impossible to hold that it was done without some 
ulteridr motive. 

[Sir Binod Mitter: Your case is that when Sidiq put the pro* 
perty in the name of his wife in 1915 inthe books of the Muni- 
cipality, it was all a benami affair ?} i 

Yes. And then he resorts to a wakf, 


$ 


{1) (1894) L. L. R. 22 Calc. 619s 
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[Sir Lancelot Sanderson: Tf it was a valid benami transaction 
in rọr5 in the name of his wife in the books of the Municipality, 
there was apparently nothing improper in his making the wakf in 
1916, There is nothing necessarily improper in a benami 
transfer, | ° 

The letters of 1915 to the Municipality were not dona fide letters 
to pass the title to the wife. They were both endeavouring through- 
out by all these methods to anticipate the attack to be made by the 
creditors. Sidiq was attempting to defraud the appellant by putting 
all his property out of the power of his creditors, ` 

[Sir Binod Mitte: There is a decision of Woodroffe J. in 
Kulsom Bibee v, Golam Hossein Cassim Arif (1), precluding you 
from giving evidence that a public wakf is illusory once it has been 
acted upon, | 

Z. M. Jopling forthe Respondents: These were real transac- 
tions, effected by registered deeds, The appellants proper remedy 
was to have brought a suit under section 53, Transfer of Property 
Act, - ` 

[Sr Binod Mitter: The order under Order at, Rule 63, is final 
uzless it is upset in a suit. Why should the Raja come under sec- 
tion 53 in a suit on behalf of all the creditors? You have to show 
that the order in execution is wrong, } 


The ground of Mr, Bennett’s decision in execution proceedings 
was that the transfers were void under section 53. I submit that 
until the registered deeds are set aside under section 53 of the 
Transfer of Property Act, the question cannot be gone into, 

[Sir Binod Milter: That point was not taken in the Court of 
Appeal. | 

[Viscount Dunedin: The appellant’s case here is that itisa 
sham deed of wakf and bad a6 initio] . ; 

[Sir Lancelot Sanderson: The trial Judge says that the wak 
deed is perfectly good on the face of it, but that the settlor never 
intended to make a real wakf, The trial Court did not deal with 
section 53 at all. ] 

| Viscount Dunedin: Therefore, you must goon with the case 
as it was pleaded in the Courts below.| e ' 

[Sir Lancelot Sanderson refers to Tyabjis Muhammadan Law, 
section 462 1 

[Sir Lancelat Sanderson: The trial Judge finds that the deeds 
were fictitious, never acted upon. | 


(x) (1905) 10 C, W. N. 449 (484). 


Vor. LIV.) PRIVY COUNCIL, 


[Sir Binod Milter: He finds them fictitious, because they were 
brought into existence to defraud Sidiq’s creditors, | 

The trial Court found in favour of tbe appellant Raja on the 
ground that the deed wasa fraudulent transfer under section 53. 
If a valid birting declaration of trust is made, no creditor can set it 
aside except upon proof that it was to defraud creditors, Here, 
the document (wakf) is binding upon Sidiq. . 

[Viscount Dunedin: It is true that is the true question, and on 
that, the onus was originally on the Raja, But here the question 
is in execution, and the onus is upon you to show that the order in 
execution is wrong, You can of course show that the order is wrong, 
because it did not take into account the original onus which was on 
the Raja of displacing these deeds. ] 

[Sir Lancelot Sanderson: Jn these proceedings, having regard 
to what was decided in the execution department, the onus was 
upon you to show that these were real transactions. | 

' The wakf was by a registered deed. 

[Sir Binod Mitter : Registration by itself is not notice, | 

I submit the judgment of Mr. Bennett is not evidence or con- 
clusive against me, and we can contest it, The Raja‘is not entitled 
to say that the judgment of Mr, Bennett is evidence of the fact 
found against us. Refers to the Evidence Act, section 43. 

(Sir Binod Mitter: Mr. Bennett’s judgment is final under 
Order 21, Rule 63, unless set aside. | 

We are expressly allowed to bring this suit. Mr, Bennett’s 
function was to deal only with the question of possession, instead of 
which he took up the question of fraudulent intention, 


[ Sir Binod Mitter: The judgment of Mr, Bennett may not bs 
res judicata, but the question is, whether it is not evidence to some 
extent, Of course, the principal question under Order 21, Rule 58, 
` is one of possession, but the Courts have to go incidentally into the 
question of tille in order to determine the character of possession, 
That has been decided in several Indian cases.] 

We are not bound by Mr. Bennett’s judgment. We must look 
at the case as it is pleaded and upon the evidence in this oase. In 
order to set aside a document on the ground of intent to defraud 


e < . 
creditors, we must lock at all the circumstances as they existed when, 


the document was executed, In order to set aside the document as 
against me, the burden was onthe appellant, and he has failed to 
discharge the onus. The appellant has not shown that he was then 
a creditor. The decision of Mr, Bennett does not alter the position. 


The situation is precisely the same as ifthe appellant-Raja° had. 
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Tro : brought the suit to set aside the deeds. The burden is upon him of 
1930. showing that the deeds were executed in order to defraud creditors 
Maharaja Sir within the meaning of section 53. The trial Court’s judgment is 
nar E _ based on the ground that these documepts were not acted upon, 
Khan Bahadur We submit that they were prima facis valid. ° 

Musammat Bismillah [Si Lancelot Sanderson: The finding of the trial Court is that 

Begam, the documents were executed in order to defeat the Raja.] 
a The judgment of the Chief Court shows that Sidiq had no other 
creditors, and the Raja was not a creditor at the time. The Chief 
Court also finds that the deed of dower was a perfectly good tran- 
saction, ‘The fact that a decree issubsequently passed against a 
donor does not justify the Court in setting aside all his prior volun- 

tary deeds and declarations of trust, 

| Sir Lancelot Sanderson: Why did he make the deed of gift 
when he had already dives ted himself of all his property ?] 

He had a very hand:oms income and he was beneficiary under 
this Wakf deed. The deed of gift was in favourof his wife, The 
dower deed is a deed for value, There is no rule that a man cannot 
prefer one creditor to another, 

[Sir Binod Mitter : The Board have decided in two cases that, 
if itis not in bankruptcy, you can prefer one creditor to another, 
Refers to Lord Atkin’s recent judgment in Ma Pwa May v. S. R. 
M. M, A, Chettyar Firm (1)|. 

Dunne, K. C, replies: Refers to Order 21, Rule 58, The 
claim put forward here was that the property was the property of the 
judgment-debtor’s wife. The enquiry is under Rule go. The 
decree-holder could show that the claimant had no interest, as the 
deeds under which she claimad, were not genuine deeds, Refers 
to Rules 6r and 63. The lady comes forward and alleges that she 
had an interest in the property. Evidence was given and the Court 
decided against her, Now she sues under Order 21, Rule 63 and: 
prays fora declaration that the deeds were valid. The question 
would be res iudicata, unless the decision in execution proceedings is 
set aside in the suit, in which the onus was upon the lady. She had 
to satisfy the Court that these were valid and real transactions, 

[Viscount Dannedin: That is quite clear, | 

‘ e Here, we have to look to the substance of the transaction. The 

° transaction is one by which this man has divested himself of all his 
property. Sidiq was holding an office of trust. He had denuded 

himself of this property and thereby prevented the Raja from 

following it. The deeds were not do%a fde and were not acted upon, 


{1) (1929) I L; R. 7 Ran. 624, $ Sr C: L, J 6. 


` 
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If it was a genuine Wakf, why was it not recorded in the books of Pee 

the Municipality that he was the Mutwalli? Registration of Wakf 1930. 

dces not make the slightest difference. It must be acted upon. The Maharaja Sir 


Wakf was not completed within the rule laid down in section 462 of |, Mobammad Ali 
sij è : Peas Mohammad Khan, 
Tyabji's Muhgmmadan Law. It was never published ; no notice of Khan Bahadur 


it was given to the Municipality, It was never acted upon. 


v. , 
Musammat Bismillah 


, As regards the dower deed, itis curious that after 30 years of Begam. 
married life, this man in 1917 suddenly executed this deed of gift, a 
Their Lordships’ judgment was as follows :— 
This is an appeal from a decree of the Chief Court of Oudh, Yuly, 24. 


dated the 11th February, 1927, which variad a decree of the 
Subordinate Judge of Mohanlal Ganj, Lucknow, dated the 31st of 
May, 1926, and decreed in part the plaintiff’s suit with costs, 

The ‘appellant, on the 4th November, 1921, instituted a suit 
against Haji Siddique Hasan (hereinafter referred to as defendant 
No, 2) to which suit the plaintiff resp6ndent No, r (who is the 
wife of defendant No. 2) was not a party, for the recovery of money 
partly as damages for breach of contract and partly by way of 
recovery of advances made to defendant No, 2 for the purchase of 
goods as commission agent, This suit was decreed for a sum a 
little over Rs, 24,000 on the 25th February, 1924, but on appeal 
was reduced by about Rs, 4,000, 

After the appellant had obtained his decree in the first Court 
and whilst an appeal was pending, the appellant, as decree- 
holder, attached plots 44, 44a, 45 and 46 situated on the New 
Sanitary Road, Lucknow, with buildings thereon, in execution of 
his decree, alleging that the same belonged to defendant No. 2. 
The present plaintiff (his wife) claimed under Order 21, Rule 58 
of the Code of Civil Procedure, that these plots were rot liable to 
attachment as a portion of the plot No, 45 and the whole plot 
_No, 46 was wakf property, and the remaining portion, fe, a por- 
tion of the plots Nos, 45 and 44, had been transferred to her in 
lieu of her claim for dower, Her claim was dismissied* under 
the provisions of Order 21, Rule 61 of the Code of Civil. 
Procedure, on the 26th January, 1925, on the ground that the 
wak/ deed and the deed of gift were merely fictitious” docu- 
ments .cregted with a fraudulent intention and that the defen- 
dant No, 2 and not the plaintiff was in possession of the said plotse ° 
with the buildings thereon. 

Plaintiff thereupon instituted the suit out of which this appeal 
arises on the i2th February, 1925, against the defendents fora 


*(By Mr, B. Bennett, Additional District Judge, Lucknow), — K., Je Rs à 
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declaration that the. deed of wa4/ and deed of gift dated the roth 
November, 1916, and zoth Juae, 1917, respectively are valid and 
that the said premises were not liable to attachment and sale, 

' The learned Subordinate Judge came to the conclusion that 
the wakf and the deed of gift did not represent genuine transac- 
tions, that there never was a dona jide intention on the part of 
defendant No. 2 to make the waf/ and the gift, and that the same 
were never given effect to. He further held that these documents 
were executed to defeat any claim which the appellant might, make 
against defendant No.3, and that the plaintiff was not entitled to 
the relief she claimed in the suit, 

The learned Judges on appeal inthe Chief Court reversed that 
judgment and hence this appeal, 


Defendant No, 2 was a ¢ahksiédar of the appellant on a small 
salary until the year rọr2, when he went on a pilgrimage 
to Mecca, and after his return from the pilgrimage he was 
employed by the appellant till r921 as a commission agent to pur- 
chase grain and other. articles for the appellant’s estate and was 
paid remuneration at the rate of r anna in the rupee on the price 
of the commodities purchased, and also his expenses, In the 
course of his employment as commission agent large sums of money 
from time to time were advanced by the appellant to him for the 
purchase of goods and these sums and the amounts due to him 
for goods supplied were entered in the account books of the appel- 
lact’ estate, but he had control over a portion of such sums and 
could draw upon the same, 


- In March, r913, the defendant No. 2 purchased the said plots 
Nos, 45 and 46 which adjoined aruined mosque, After-his purchase, 
with the sanction of tne Municipality, he erected buildings ona 
portion of plot No. 45 and,on plot No, 46 at a ccst of about 
Rs. 15,000, and also erected a new mosque, which he alleged cost. 
him Rs, 2,000, and thereafter on the rath August, 1915, he inform- 
ed the secretary of the Municipal Board of Lucknow that he had 
transferred the said premises to his wife, fe, the plaintif, and 
requested the secretary to put the plots in her name-‘in place of 
his own in the office records. The secretary gave effect to this 
request on the 2nd October, t915, e ` 


On the rgth November, 1916, defendant No. 2 bya registered 
document purported to create a wakf ofa portion of plot No. 45 
and of plot No. 46 with the buildings which had already been 
erected thereon and appointed himself a mutwalt, 

On the zoth April, r920, the plaintiff wrote to the Municipal 


Vou, LIV.) PRIVY COUNCIL, 


Board alleging that she herself had purchased plots Nos. 45 and 46 
for Rs, 735 and that the same should be conveyed in favour of her 
husband defendant’ No. 2. He vouched the correctness of her 
allegations in the application. In pursuance of her request a 
formal registered deed of transfer was duly executed in favour of 
defendant No, 2 as the absolute owner on the 14th May, rgat. 

! Plot No. 44 was originally purchased in March 1913, by one 
Bagar Husain, who, by an application dated the gth April, 1913; 
_ 4o the Municipal Board, had this plot transferred to his brothers 
Haidar Husain and Ahmad Beg. They executed a registered sale 
deed of this plot in favour of defendant No. 2 sbut no conveyance 
was ever executed by thè Municipal Board’ with reference to the 
plot. He obtained sanction from the Municipal Board to build 
on this plot, 

Under Order 21, Rule 63, the decision in the said claim pro- 
ceedings was final subject to the result of this suit which the 
plaintiff instituted for a declaration that the deeds are valid and 
that the said properties are not liable to be attached in exe- 
cution of the decree of the appellant. In their Lordships’ opinion 
she is not entitled to this declaration unless she establishes to 
their satisfaction that the deads in question were dona fide and were 
intended by defendant No. 2 to pass the beneficial interest in 
the premises in favour of the muiwali of the wakf and the 
plaintiff respectively. 

. Their Lordships will first consider the validity of the cee of 
gift, 


Plaintiff was married to defendant No, 2 about 1898 or r8gg. 
It is alleged that the dower was fixed at Rs, 30,000, No hadinnama 
is produced to corroborate the allegation as to what amount, if 
any, was fixed for the dower, 

‘Defendant No. 2 later on married another lady, and certain 
propérties known as 2akoori properties, which were the only immo» 
vable properties which defendant No, 2 hadin rgog, were alleged 
to have been given to her by way of dower, so that from 1909 he 
possessed no immovable property. F 


Plaintifi’s case is that she had been pressing for the payment of 
her dower ffom 1909 but nothing seems to have been done till the 


time, when the deed of gift was executed in rory, Without 


expressing any opinion as to whether a Aadinmama is usual or not 
where the dower fixed isa large sum of money, their Lordships 
feel that it is incumbent on the plaintjff-to prove by cogent evi- 
dence that the dower remained unsatisfied until 1917, nearly’ 19 
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years after her marriage. The evidence on this point is entirely 
oral and the only persons who spoke to it were the plaintiff and 
her husband, defendant No, 2. There is no corroboration of their 
evidence on this point from any other evidence and they are 
both interested parties. Defendant No, 2 was examiged before the 
trial Judge and he wholly disbelieved him, nor did he accept the 
evidence of the plaintiff, who was examined on commission. . It 
will serve no useful purpose to go into any detailed examination 
of their evidence, but the same has been placed before thetr Lord- 
ships with great care by the learned Counsel who appeared for the 
appellant and the plaintiff respondent, [heir Lordships are clearly 
of opinion that the evidence of the plaimiff and defendant No, 2 
on this point, as also on all material points, is wholly untrustworthy. 
They therefore hold that the story of the unsatisfied dower is 
untrue, . 
The evidence of the plaintiff and her husband is that she spent 
Rs, 5,c0o or Rs, 6,000 in erecting certain structures on- the plot of 
land which was vacant at the time of the deed of gift, and that the 
money spent was found by the sale of her jewellery. The evidence 
on this point is extremely discrepant and highly improbable and 
unsatisfactory. No person to whom it is alleged the ornaments 
were sold has been called to corroborate this story, Their Lord- 
ships are unable to accept the evidence as to the way in which the 
ornaments were sold and the sale proceeds realised and spent in 
erecting the structures under the supervision of her son-in-law 
Mukhtar Mohammad. This witness was-examined before the Trial 
Judge, who disbelieved his evidence. Their Lordships are also of 
opinion that this witness is untrustworthy, and they do not believe 
the story that the structures were erected on the vacant portion of 
the property given to her out of the proceeds ofthe sale of her 
jewellery. A portion of plot No, 45 form; the subject matter’ of. 
the gift, and it is a-‘noteworthy fact that onthe aoth April, 1920, she 
alleged that she herself had purchased plots Nox 45 and 46 for 
Rs, 735, for which she alleged that she held a receipt, No such 
receipt has been exhibited in this case, In the conveyance of plots 
Nos, 45 and 46, exscuted on the 14th May, rgar, itis also stated 
that she herself had originally purchased the said premises, and it is 
difficult to see why, if plot No, 45 had been purchased by her, a gift 
of it should or could have b3en made to her by her husband 
in rgry, 

By 1917 defendant No. 2 had denuded himself of all his 


sayings, movable or immovable, and their Lordships cannot 
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believe the statement of defendant No, 2 that he intended to part 
with the only property of which he was possessed in favour af the 
plaintiff, 

Defendant No, 2 from rgt 3 was carrying ona business which 
to a certain extent was of*a hazardous character, and he had the 
opportunity of utilising the money of the appellant for his own 
purposes, and the effect of this deed of gift certainly would be 
to defeat or delay any claim which defendant No. ‘a might have 
at any time against him, ‘Their Lordships are of opinion that 
defendant No, 2 was always the true owner and in possession of 
the property which was the subject matter of the gift from the 
time of his purchase in 1913 and 1grs5 respectively, and that this 
deed was false and fraudulent, The suit on this point therefore 
fails, 

Their Lordships will next consider the evidence with regard 
to the wakf which comprised Plot No. 46 and a portion of plot 
No. 45. 

The deed of wa&f, of which Defendant No. 2 is now the 
mutwali, and the deed of gift are intimately connected with each 
other, Their Lordships have already held that the evidence of 
the plaintiff and defendant No, 2 ts false with respect to the deed 
of gift and, in their opinion, their evidence with regard to the 
deed of wakf must be approached with great suspicion and sub- 
jected to the strictest scrutiny. The fact that the deed of gift is 
a false and fraudulent transaction does no! by itself prove that 
the deed of wakf is also false and fraudulent but it does throw 
upon the plaintiff a heavy burden to prove that the same was a 
bona jide document and not executed with a view to defeat or 
delay the claims, if any, of the defendant No. r upon defendant 
No. 2. 


‘Defendant No. 2 paid a substantial portion of the purchase 
money and there is no evidence as to who paid the balance. The 
defendant No, 2 must have done so as the plaintiff did. not 
suggest till April, 1920, that she had paid the whole of the pur- 
chase money herself—a story which is obviously false; as the defen- 
dant No, 2 paid by his own cheque a portion of the purchase 
money. From the and March, 1913, to the rath August, rors, 


the name of defendant No. 2 appeared in the records of the Muni- * 


cipal Board as the purchaser. Their Lordships have already 
adverted to the fact that on the last mentioned date he informed 
the Municipal Board that he had transferred the same to his wife 
_ and requested that her name be substituted for his in the office 
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records, This request was acceded to on the 2nd October, 1915. 
He had, however, executed no document in her favour, His 
explanation is that he had fallen ill and had made an oral will in 
her favour, Their Lordships agree with the Trial Judge that 
this story of the oral will is untrue, eIt is noteworthy that the 
letter of the rath August, 1915, does not in any way “ndicate how 
the transfer had been made, but in 1916’he executed the wakj- 
nama, treating the property as his own, 
In 1920 the following application was made to the Municipal 
Board : 
“ The Secretary, 
Municipal Board, . 
- Lucknow, 
tt Sir, 
_ -With compliments, I purchased plots Nos, 45 and 46 situate on 
the Ganga Prasad Road, when the road was being opened, from 
the Municipal Board, for Rs, 735, for which I hold receipt, But 
formally no sale deed was executed ; therefore through this appli- 
cation I inform you that a sale deed in respect of the plots men- 
tioned above be got executed in favour of my husband, Molvi | 
Mohammad Siddique Hasan Sahob, Whatever costs may be incur- 
ed shall be accepted by me, The said Molvi Saheb also agrees to 
this transfer, and I shall be obliged. 
Yours obediently, 
(Sd.) Bismillah Begam, wife of Molvi Mohammad 
Siddique Hasan Saheb, Tahsildar, of Ganga 
Prasad Road. (Autograph), 

20th April, 1920,” 

“I put it in writing that I agree to this application word for 
word, and I accept the transfer of the plots mentioned above in 
my favour, . 

(Sd.) Siddique Hasan.” (In English), 

Defendant No. 2 was cross-examined with regard to this docu- 
ment before the Trial Judge and he stated that “the signature 
on both these papers” (meaning thereby this document and exhibit 
A 16) “‘ewere made when these papers were blank and I made over 
the papers to Abdul Baqi so that he might put ia an Application 
, for the execution of the sale deed by the Municipal Board and’ get 
"the deed after its execution,” 


` He denied the plaintifs signature on this document but could. 
give no reason why her signature should have been forged on the. 
original document, His evidence on this point in the claim. pro- 
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ceedings has also been exhibited, Their Lordships consider his 
evidence on this point to be untrustworthy. 

Exhibit Ar6 -is a copy of the receipt by him for the sale deed 
in respect of the wakf properties, and their Lordships do not 
accept his story that exhibit A 16 was handed over to Abdul Baqi 
in blank and"that the latter was not told as to who had bought the 
land and in whose name, He stated in his evidence in this ‘suit as 
follows : oe ‘ 

“ The sum of Rs, 11,000 or so which was left with me after the 
sale of the ancestral property as stated above was entrusted by me 
to Haji Ejaz Ali, my cousin. I did not take any receipt or other 
writing from him aboutethe money. He made a note of it in his 
account register, He used to keep accounts.” 

`. The account register referred to has not been produced, nor is 
there any corroboration of this story. In his evidence in the suit 
he. said that he did not spend any money out of his earnings as 
Commission agent for the buildings, but in the claim proceedings 
he stated that the balance of the money came irom the commission 
agency. of the Mahmudabaid estate. His evidence in the claim 
proceedings, which has been exhibited in this suit, differs from 
his present evidence in many material particulars, 

His evidence that he realised Ks, 4,000 or Rs. 5,900 by the 
sale of bis own ornaments to Sakha wat Ali does not commend itself 
to their Lordships, According to his own admission, he was only 
earning Rs, 100 or Rs, 125 per mensem from the commission agency 
business, and his personal expenses and those of hia wife came to 
under Rs, 75 per mensem, He was not able to give any explana- 
tion worthy of serious consideration as to how he found the money 
spent in erecting the building. 

It is, however, strenuously urged before their Lordships by 
plaintifi’s Counsel that the advocate for the appellant admitted 
` in the Trial Court that the money of the appellant over which he 
had control, as a commission agent, was never misappropriated by 
defendant No, 2, and therefore it is not open to the appellant to 
make’ any suggestion that he utilised any portion of such money 
for.the purposes of the construction of any of the buildings, The 
actual statement of the appellant’s advocate in the Trial Court 
is as follows : 


“Tt is not defendant No. 1's case that’ thedeeds of site and wakf 
were executed fraudulently by reason of misappropriation. of the 
estate money made by defendant No, 2:during the years in which 
the said deeds were executed. Onr case is that the defendant 
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No. 2 used to handle large sums of money belonging to the estate 
—-money which came ivto his hands as Tahsildar or money which 
used to ke advanced to him as Commission Agent, 

- “There were always balances in favour of the estate and against 
defendant No. 2, The defendant No. a’s motive in executing the 
deed of wak/ and the deed of gift was to save his froperty from 
being made liable in case the estate at any time tried to recover 
money left with him,” 

Counsel for the appellant here submitted that this admission 
merely meant that the appellant was not taking on himself the 
burden of proving that any particular sum of money belonging 
to the appellant was spent by defendant No.. 2 in constructing the 
buildings, but he submitted that the admission of the advocate in 
the trial Court did not preclude him from arguing that defendant 
No. 2 could not possibly have erected ihe buildings out of his own 
money. Their Lordships do not believe that the defendant No. 2 
spent the said Rs, 15,000 out of the balance of the sale proceeds of 
his immovable property or his jewellery, 

The conveyance of 14th May, 192r, transferred the property 
absolutely to defendant No. 2, his heirs and representatives, and 
there is no reference whatever'in it thata portion of the properties 


was wakf, 


Plaintiff has relied on exhibit 48 as proving that the defendant 
No. 2 was spending money out of the income of the wa&/ for 
pur poses of wak/, but it is a document in his handwriting, Chittas 
in support of it have not been produced or proved. The trial 
Judge found that exbibit 48 is not a genuine memorandum of 
accounts, nor did he believe the evidence of defendant No, 2 that 
the chittas had been lost. There is no independent corroboration 
from other eviderce or documents that exhibit 48 was a genuine 
memorandum of accounts or that the chiltaa had been lost. : 
The proof of its genuineness or of the loss of the chittas therefore 
depends largely upon the evidence of defendant No, 2 and as their 
Lordships cannot place any reliance on his evidence, they are 
unable to hold that the findings of the Trial Judge on these points 
were not proper findings and their Lordships are not satisfied 
that the plaintiff or defendant No. 2 ever gave effect to the wakf or 
to the deed of gift. The plaintiff, and not the defendant No. 2, at 
the time of the execution of the deed of wakf was the ostensible 
owner of the properties covered by the deed, Although he 
executed the deed in 1916 and became on its execution the mu/walt 
of the same, yet in 1921r he procured the conveyance of the proper- 
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HE HON’BLE SIR CHARU CHUNDER GHOSE, KT., 
ACTING CHIEF JUSTICE OF BENGAL, 
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ties in his own name, If he had really intended to create a wakf, Bees 

it is difficult to see why the conveyance was not exscuted in his 1930. 

favour as a mufwail, Maharaja Sir 
Mohammad All, 


Oa a careful consideration of the whole evidence, their Mohammad Khan, . 
Lordships beve come to the conclusion that defendant No, 2 Khan Dees i 
exacuted the deed of wakf but without any intention of divesting isinma Bismillah 
himself of his ownership of the property, and that his real intention SOEND 
was to utilise the document should it become necessary asa shield 
against any claims that the appellant might have against him 
either then or at any future time. Their Lordships are therefore 
of opinion that this appeal should be allowed And the decree of the 
Subordinate Judge should be restored and that the appellant 
should have his costs in the Chief Court and of this appeal. They 
will therefore humbly advise His Majesty accordingly, 


H. S. L. Polak: Solicitor for the Appellants. 
Watkins and Hunter: Solicitors for the Respondents, 
K. J. R. Appeal allowed, 


Present: Lord Tomlin, Lord Thankerton and Str 
: Lancelot Sanderson, 


ANNAMALAI CHETTIAR AND OTHERS P.C. 
sa ) D. os 
Octobar, 14s 


A.M.K.C.T. MUTHUKARUPPAN CHETTIAR AND ANOTHER, 


[On APPEAL FROM TIE HIGH Court OF JuDICATURE 
AT RANGOON, | ° 
Indian Limt{stion Act (IX of 19c8), section 10, articles 62, 120—Trust for a 
specific purpese—Hquitable cisim for account against trustee—Accrual o i 
right to sue—Denial or infringement of right by defendant, ‘ 
In order to bring a case within the purview of section ro of the Indian Limi- 
tation Act, 1908, there must be a trust jor a specific purpose, i. en a purpose that 
is either actually and specifically defined in fhe terms of the will or the settlement 
itself, or a purpose which, from the specified terms, cao be certainly affirmed. 
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\ Khaw Sim Teh Y, Chuah Heoi Gnoh (1), followed. 
The article of the Limitation Act applicable to an equitable claim against a 


trustee, liable to account, for an account and ascertainment of what may bs due, 


is the residuary article I20, and not article 62, and limitation does not begin to run 
until the “right to sue” accrues, i e, until thege is an accrual of the right 
disserted in the suit and its infringement or at least a clear and umm quivocal threat 
to infringe that right by the defendant. Consequently, the plea of limitation fails 
when the defendant is unable to specify the particular date at which the claim to 
an account was denied by him. 

Goerto Dus Pyne v, Ram Narain Sahu (2) and Alsi, Belo v. Mii. Koklan, P. 
C. appeal No. 106 of 1929, decided on 3rd July 1930, (3) cited with approval. 


. -Appeel and a crogs-appeal (No. 96 of 1928) from the decree of 
the High Court of Judicature at Rangoon, dated the 18th May 1927, 
setting aside a decree of the District Court of Thaton, dated the 
4th May 1926. 

The facts of the case are re sufficiently fully set out in their Lord- 
ships’ judgment, l 

Raikes, K. C, (with McNair) for the Appellants (defendants) : 
The ‘claim for account is time-barred: Limitation Act, 1908, 
articles 62, 115, 

Pennell for the Respondents (plaintiffs): Refers to section 258, 
Indian Contract Act, and das v, Benkam (4) and Featherstonhaugh 
v. Fenwick (5). 

[Lord Tomlin: There must be some limitation upon the words 
“ affecting the partnership ” in section 258, It must be a transac- 
tion in some way linked up with the partnership. | 

Raikes, K. C. replied: As regards the limitation point, the suit 
is in essence one on a contract ; per Jenkins Ç., J. in Dedbnavayan 
Chunilal (6). It is well-settled that this is not a trust for a 
specific purpose within the Limitation Act: Xhaw Sim Tak v, 
Chuah Hoot Gaok (1). 

[Lord Tomiin: The words “ specified purpose ”'in section 20 
are a little narrower than the express trust of the English Law. | 

~ Treating it as a suit fer an account, it- would be barred, as the 
right to sue accrued more than 6 years ago; refers to Gooroo Das 
Pyne v, Ram Narain (2) and Muhammad v. Safdar (7). 

[Lord Thankerion : When was the first refusal to account in the 

present case ?] = ~ - vo 


(1) (1921) L. R. 49 I. A. 37; 26 C, W. N. 495,» 

{2) (1884) L, R. 11 l.A. 59; L L, R, Io Cale. 860. 

(3) (1930) 52 C. L. J. 450. (4) [1891] 2 Ch. 244 (a55). 
(5) (1810) 17 Ves, 298; 11 R, R 77. 

(6) (1913) 1. L. R. 41 Cale. 137 ; MOC. L. J.%603, 

(7) (1884) L L. R, 7 All. 25, 
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| Zord Thankerion : When was the obligation to account denied 
here? When do you say the right of action accrued ?] 

[Lord Thankerton: In Muhammad v, Safdar(1) the cause of 
action arose when liability to account was denied, though some 
items went beyond 6 years. | : 

[Lord Tomiin: The right to sue accrues when the trustee 
denies his liability to account, | 

[Sir Lancelot Sanderson; The onus would be upon you, the 
defendants, to prove when the right was denied. | 

I submit that the suit here is one based ona contract, for pur- 
poses of the Limitation Act, and article 120 if not in point, 

[Lord Tomlin: The svit is not on the contract at all, but upon 
the equitable relationship created between the parties.] 

[Lord Tomlin; The decision in Dednarayan v. Chunilal (2) 
is quite distinguishable. In that case, there was a trust created to 
pay the plaintiff, and that fact created the liability. ] 

I concede that as regards the “#erminus a guo under Art, r20, the 
judgments are against me, Refersto Mst, Bolo v, Koklan (3), 


On the and question, there is no partnership here, but mere 
case of co-ownership of property. 

Pennell, called upon to reply on the and question only, referred 
to the Trust Act, section 88, 

[Lord Tomlin: Section 258, Contract Act and section 88, 
Trust Act, are in effect identical, You get the same result in either 
case, | 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—The parties to this appeal are Chettiar 
money-lenders and bankers, The plaintiff-respondents represent 
the firm of A, M, K. Chettiar, and the defendant-appellants 
represent the, Ne R. M. A. Chettiar firm, Other defendants to 
. the suit, who are not appellants, represented the S, K, T. Chettiar 
firm and the R, M, A, T, Chettiar firm, The respondents A, M, 
K, derive their interest under an assignment from R, M, A. T. 
and the appellants under an assignment from S, K, T, and another 
Chettiar firm T, A, R, M. The effect of these assignments is in 
issue in the suit, 


Prior tò the death of one Vijayan Servai, in March, 1904, 


S, K.T, had made considerable monetary advances to him, and 
after his death up to 1906 they had made certain further advances 


io the administrator of his estate. These advances had been 


(1) (1884) I. L, R. 7 All. 245. 
(2) (1913) I. L, R, 41 Calca 137; 18 C. L. J. 903. 
(3) (1930) 52 C. L, Je 450. 


P. C. 
#930 ; 
“Anamalal Chettiar 


A.M.K CT. Mathu- 
karuppan Chettiar. 


October, 14. 
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secured by a mortgage for Rs, 10,000 dated the 22nd September, 
1992, and other securities in favour of S, K. T, In fact the money 
for these advances was provided jointly by S, K, T, R, M. A. T, 
and another Chettiar firm, T. A. R. M.; the interest of the last- 
named firm was subsequently taken over by S. K. T. and T, A. 
R, M need not be further considered, It is now agreed that R, M. 
A, T. provided one-fourth of the advances, 

In March, 1906, the heirs of Vijayan Servai filed a suit for 
administration of his estate, to which the administrator -of his 
estate and S, K., T. were called as defendants, in the District Court 
of Moulmein, The%uit was defended. 

On the 26th September, 1906, an indenture was executed to 
which S, K.T., T.A. R, M, and N, R. M. A, were parties, but 
to which R. M. A.T. were not parties. By that deed S, K. T, 
and T, A. R, M, transferred ani assigned to N. R.M, A., the 
present appellants, all the outstanding debts due from the estate 
of Vijayan Servai, all interest accruing from 21st June, 1906, and 
their securities, all as set out in schedules annexed to the inden- 
ture, It further provided as follows :—“The said S, K, T. and 
T. A, R, M, are freed and discharged from all responsibilities for 
all cases now pending in the District Court of Amherst and from 
all cases that may be brought hereafter by anyone in connection 
with the outstandings and securities hereby transferred and 
assigned,” Thereafter S, K, T, acted as attorneys for N., R, M, 
A,in the administration suit, It may be explained that the 
administration suit was No, 2r of 1906 of the District Court of 
Thaton, which sits at Moulmefh, the headquarters of the Amherst 
District, although variously described as the District Court of 
Moulmein or of Amherst, 


On the r aie May, 1907, the District Court of Thaton made a 
decree in favour of S, K. T, for Rs. 67,023-1-6, but, on appeal to. 
the Chief Court of Burma, the decree was set aside by the Chief 
Court on the 16th August, 1909, and an order made that S; K.T. 
should be struck out as parties to the suit. In a review of judg- 
ment, however, the Chief Court on the and May, rg10, directed 
thatthe suit be remanded for making a preliminary decree and 
that S, K. T. be regarded as claimants under the said decree to be 


2 creditors of the estate and that their claims be taken to have been 


made on the 25th June, 1906. On the remand the District Court 
on the r4th August, rg9rr, passed a preliminary administration 
decree and, infer alta, ordered that an account be taken of all 
the liabilities of Vijayan Servai, Thereafter N, R, M. A, were 
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made co-claimants with S. K,T. After the account had been 
taken, a decree was passed on the 17th November, rgrọ, declaring 
that Rs, 1,70,520-1~6 was due to N. R, M.A,, the assignee ofS, 
K, T, and directing the sale of the mortgaged properties, the 
mortgagees tò be satisfied out of the proceeds, 


Before the first decree of the District Court had been set 
aside by the Chief Court, R, M. A, T., by an assignntent dated the 
2oth March, 1903, had transferred to the respondents A. M. K. 
inier alia “‘ One-fourth share in the decree passed against V. V, R. 
Vijayan Servai in Civil Regular Suit No. a1 of, 1906 of the District 
Court Amherst against which appeal ig pending in Chief Court 
Lower Burma,” It is not now disputed that thereafter A. M. K. 
contributed their share of the expenses of S, K. T. and N. R, M. A, 
in the conduct of that case until 1909, and that on the 14th March, 
1909, they received a sum of Rs, 1379 fromthe Receiver in the suit, 
who was a member of the firm S, K, T. 


In accordance with the decree of the 17th November, rg19g, the 
property was put up to Court auction and was purchased by the 
appellants N. R, M., A, at the price of Re, 1,00,060, which was set off 
against the decretal amount. The sale was completed and posses- 
sion given to the appellants on the 24th June, 1920, 


The administration suit is still pending, but on 19th September, 
1923, the respondents instituted the present suit in the District 
Court of Thaton. The original plaint was amended and parties 
agreed to go to trial on the amended plaint, which is dated the 28th 
August, 1924, The relief sought was (1) a declaration that the res- 
pondents are'the owners of an undivided quarter share of the lands 
purchased by N, R. M. A. in 1920, for partition of the lands and for 
an account of mesne profits, and (2) an account of the monies 
. received by S. K. T. and N. R. M. A. as creditor claimants 
in the administration suit and an account of the expenses 
incurred thefein, 

By decre dated the 4th May, 1926, the Trial Judge dismissed 
the suit with costs, but, on appeal, the High Court of Judiqature at 
Rangoon by-decree dated the 18th May, 1927, upheld the respon- 
dents’ claiwh for an account of a one-fourth share of the proceeds 
of the administration suit come to the hands of the appellants 
N, R. M.A. but rejected the respondents’ claim to a share of the 
lands, 


The appellants have taken the present appeal against the decree 
of the High’Court in regard tothe proceeds of the administration 
fe 
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2 suit, and the respondents have taken a a i in regard to the 
1930 lands, 
b s a » 
Annamalai Chettiar ` Three questions arise in the appeal, viz, :— 


A.M.K.CT. Muth 1, Whether the right title and interesteof R, M, A, T, in respect 
s T sis unu” y $ f a . À 
karuppas Chettiar, Of their share in the joint advarces is now vested in th8 respondents 


Lord Thankerton, A M. K. by virtue of the assignment of zoth March, 1908. 


— 2. Is the*suit barred by limitation ? 
3, Have the responcents a right of action against the appellants 
N, R. M. A. ? 


The cross-appeal aises the question whether the respondents 
A. M. K, are entitled to a one-fourth share of the lands purchased 
by the appellants N. R. M. A, in 1920. 

On the first point their Lordsbips agree with the conclusion of 
the High Court. The appellants maintained that the instrument 
was not the transfer of an actionable claim under section 130 of the 
Transfer of Property Act, 1882, in view of the definition of 
“ actionable claim ” in section 3 of the same Act, in respect that 
the debt was secured by the mortgages and other securities, But 
R. M, A. T. was not a creditor in these securities which were 
granted by V.S. toS, K.T „and R,M.A, Ts only claim was 
against S. K, T. The appellants further maintained that by its terms, 
the instrument only assigned to A. M. K. the interest of R, M. A, T, 
in the actual decree of the r3th May, 1907, which was subsequently 
set aside, This was the view taken by the Trial Judge, but the 
High Court held this construction to be erroneous, and that the 
instrument transferred to A, M, K. all the interest of R, M, A, T. in 
any monies recovered by S, K, T, in the administration suit. Their 
Lordships concur in this view and for the reasons given by the High 


Court. 
It will be more convenient to deal with the second contention 


last, 2 
The third contention raises the question of the nature of the 
original right of R. M. A. T. as against S, K, T. The Trial Judge 
held that it was a partnership right which was not assignable by 
R, M. A? T. to the respondents, that the liability of S, K, T, was 
not transferred tothe appellants by the assignment qf the 26th 
. September, 1606, and that there was no privity of contract between 
° the respondents and the appellants such as to confer a right of suit, 
The High Court appear to have proceeded on the view that though 
there was originally a partnership between S. K, T, and R. M. A.T, 
that partnership had been dissdived and in its place “a new agree- 
ment had been entered into whereby the N, R, M, A. firm had the 


~ 
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right to collect the debts but subject to the obligation to pay one 
quarter of these debts to the A. M. K, firm, ” 

The learned Judges state :— 

“ It is true there is n> contract here between the N, R. M.A. 
and the R, M? A. T. firms, but it seems to us clear that the parties 
have since accepted the position and have recognised that the N. R., 


M. A, firm are under an obligation to pay tothe R, M. A, T. firm, - 


or thejr transferees in interest, a one-fourth share of what they 
have received, ” 

After referring to the payments by and ,to the respondents 
A, M. K. in course of the administration suit, they further state :— 

“ It would not appear that the plaintiffs have helped in the 
litigation since 1909, but it is sufficiently clear that their position as 
purchasers of R, M. A, T.s rights had been recognised by the 
N, R. M. A. firm then, It is in our opinion shown that 
there was a privity of contract between the plaintiffs and the N., R, 
M. A. firm, ” 

In the opinion of their Lordships there was not a partnership 
between S. K.T. and R. M. A, T. but they are of opinion that 
R, M. A. T., having provided a share of the moneys necessary to 
make-the advances, had an equitable right to call S. K. T. to 
account for their share of the advances when recovered, and 
. that on assignation by S. K. T, to N. R, M. A. in 1906 of Vijayan 
Servai’s indebtedness and the securities, N, R, M, A, took subject 
to the equitable right of R. M. A. T. to claim an account, and that 
A, M. K, as assignees from R, M, A, T., are now entitled to claim an 
account, 

As regards the question onthe cross-appeal, their Lordships 
agree with the conclusion of both Courts below. The respondents 
A, M. K.—appellants in the cross-appeal—relied on section 258 
“of the Contract Act of 1872 and section 88 of the Trusts Act of. 
1882. 


But the appellants N, R. M. A. were not partners of the respon- 
dents, and, as regards the Trusts Act, the respondents were unable 
to show that N., R. M, A, in purchasing the property, had*avatled 
themselves pf. their fiduciary relationship to A.M.K,, or that 
their interests of N, R. M.A. in so doing, were adverse to the 
- interests of A, M. K. The respondents A. M, K, were unable to 
show that the price paid by N. R, M, A. was not a proper one or 
that N. R, M. A. had not money or credit of their own sufficient to 
satisfy the price, 

Finally the question of limitation falls to be considered in rela- 
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tion to the respondents’ claim for an account, Their Lordships 
agree with the appellants’ contention that section ro of the Limi- 
tation Act does not apply, as this is nota trust fora specific pur- 
pose. A specific purpose must be “a purpose that is either actually 
and specifically defined in the terms of the will or fhe settlement 
itself, or a purpose which, from the specified terms, can be certainly 


affirmed.” Khaw Sim Tekv, Chuah Hooi Groh Neoh (1), The 


appellants sought to apply article 62 of the Act, which applies to 
“ money payable by the defendant to the plaintiff for money received 
by the defendant fog the plaintiffs use.” But,in their Lordships’ 
opinion Article 62 does not apply to an equitable claim against a 
trustee liable to account for an account and ascertainment of what 
may be due. Gooroo Das Fyne v, Ram Narain Sahoo (2), In their 
Lordships’ view the case falls under article rz0, under which the 
time begins to run when the right to sue accrues. In a recent deci- 
sicn of their Lordships’ Board, delivered by Sir Binod Mitler it is 
stated, in reference to article 120, “ There can be no ‘ right to sue’ 
until there is an accrual of the right asserted inthe suit and its 
infringement or at least a clear ard unequivocal threat to infringe 
that right by the defendant sgainst whom the suit is instituted ” 
[Musammat Bolo vy, Musammat Kok/lan(3) delivered 3rd July, 1930]. 
Counsel for the appellants admitted that he was unable to specify 
any date at which the clim to an account here in suit 
was denied by the appellants, Accordingly this contention fails, 

It follows that their Lordships will humbly advise His Majesty 
that the appeal and cross-appeal should be dismissed, and, in respect 
that neither party has been successful, there will be no order as to 
costs except that, in accordance with the Order in Council of the 
ath May 1929, granting special leave to cross-appeal, the costs of the 
application for special leave to cross-appeal must be paid by the 
cross-appellants. i 

Stoneham & Sons s Solicitors for the Appellants, 

J. &. Lamberti; Solicitor for the Respondents. 


K, J. Re Appeal and Cross-appeal dismissed, 


(1) (1921) L. R, 49 1. A. 37 (43). (2) (1884) L. R, 11 l. A. ṣo (65). 


e (3) (1930) 52 C. L. J, 450. 
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PRESENT: Lord Atkin, Lord Thankerton, Lord Mactmistan, 
Str George Lowndes and Sir Dinshaw Mulla, 


VALLURI RAMANAMMA . P.C. 

ý v, 193%. 

R sre 
MARINA VIRANNA, February, 13, 


Ag CRA 


[On APPRAL FROM THE HicH COURT OF JUDICATURE 
aT MADRAS.] 


Indian Contract Act (IX of 1874), section 23—Agreemenis opposed to pulic policy 
—Champertous contracts ~Agresment to finance litidation in consideration of 
having a share of the property—Disposition ofproperty by pardanashin ladies 
—Onus probandi—Free and intelligent act—Absence of independent legal 
advice—Execution of document—Thumb-mark~Questton of authority, one of 
fact —Concurring findings of fact ~Practice of the Botrd—Lack of propir cross- 
examination of witnesses on material points —Cioil Procedure Code (Act V of 
1908), Order 16, Rule 14~—Court may suo motu summon and examine 
material witness. l 


In India agreements to finance litigation in consideration of having a share of 
the property if recovered are not ger se opposed to public policy. They may be 
so if the object of the agreement js an improper one, such as abetting or encourag- 
ing unrighteous sults, or gambling in litigation 3 or their enforcement against a 
party may be contrary to the principles of equity and good conscience, as uncon- 
sclonable and extortinate bargains, 


Held, that the agreement in the present case was pot void under the doctrine 
of champerty, as there was nothing in it opposed to public policy and nothing 
extortionate or unconscionable about the bargain as between the parties. 


With regard to disposition of property by pardanashin ladies, it is now wells 
settled law that it is for the person claiming the benefit of any such disposition to 
establish affirmafively that it was substantially understood by the lady and was 
really her free and intelligent act. If she is illiterate, it must have been read over 
to her ; if the terms are intricate they must have been adequately explained, and 

__ her‘degree of intelligence will be a material factor, but independent legal advice 
is not in itself essential : 


Farid-un nissa v, Mukhtar Ahmed (1), relied on. 
Held, that in the present casc, the respondent, who sued to recover property 
on the strength of an agreement executed by the appellant, a gosha or pardanashio 
lady, had sufficiently discharged the onus that thus lay upon him. ° 
On the question whether a document which bore the appellant’s thumb-impres- 
sion was execfited by her, a gosha or pardanashin lady, although it was decisively 
established by expert evidence that the thumb-impression was notin fact the ° 
appellant's, held : , 


1. Thata genuine thumb-print of the appellant was not essential to the vali- 
dity of the document, 


(1) (1925) L, R4 52 I, A. 342 ; 42 C.D. J. 531. 


v 
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P.C. 2. ‘Authority or no authority is a question of fact and may be proved in vari- 
193l ous Ways; it may be a legitimate deduction from the circumstances under which 
ww the transaction took place. 
Valiuri Ramanamma 
v. * 3. That, on the evidence, the document having been read over to the'sppel- 


Marina Viranna. lant and she having assented to its terms, she must be taken to have anthorized 
ia ber husband to execute the document on her behalf and in her name, and this, 
even if the thumb-mask was fraudulently attached by the husband, would -be suffi- 

Cient to bind her. s 


4, That, accordingly, the document was executed by the appellant, 


The usual practice of the Board is to accept concurring findings of fact as con- 
clusive, but in exceptional cases their Lordships will examine the evidence in 
detail. In the present chse, the Board, after going through the evidence, con- 
curred with the findings of fact arrived at by two Courts in India. 

Where a material witness is not called by either side, the Court may, and, in 
a proper case, ought, suo mofu to summon aod examine him under the provisions 
of Order 16, Rule 14, Civil Procedure Code, 1908. 


Their Lordships commented on the lack of cross-eximination of witnesses on 
material points, and specially on the failure to put to them daring cross-examina- 
tion the details of the story of the party cross-examining. 

Judgment of the High Court, Madras, affirmed. 

Appeal No. 131 of 1928 from a judgment and decree, dated the 
12th October 1927 of the High Court, Madras, modifying a judg- 
ment and decree, dated the 29th April 1924, of the Additional 
Subordinate Judge of Cocanada. - 


The respondent filed the suit, out of which this appeal arose, 
in the Court of the Additional Subordinate Judge of Cocanada, 
against the appellant for division of the property mentioned in the 
plaint schedules into 4 shares and for recovery of one share thereof 
in enforcement of the agreement said to have been executed by the 
appellant in favour of the respondent on the 25th August 1916. 


: -` Inthe trial Court the appellant denied the agreement to be 
genuine and also contested the suit on the ground that even if the-~ 
agreement be genuine it could not be enforced as such but that the 
respondent was only entitled to some reasonable compensation, 
The Subordinate Judge held that, although the suit agreement was 
genuine, it was not enforceable as such, and the learned Judge 
allowed the respondent the sum of Rs, 2775 as a reasonable com- 
pensation for his expenditure and services, The view ‘of the trial 

* Judge was that the agreement, inasmuch as it provided for a reward 
of Rs, 25,000 as against Rs, 2,500 costs incurred by the plaintiff 
respondent and the risk he ran, was extortionate and unreasonable, 

The plaintifi-respondent appealed against the decree of the 
learned Subordinate Judge and the defendant-appellant also pre- 


e 
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ferred a memo of objections, On appeal the learned Judges of the ary 
High Court agreed with the lower Court as regards the genuineness 1931. 
of the suit agreement but disagreed on the question as to its enforce- aa 


ka T Valluri Ramanamma 
ability. Consequently, they decreed the plaintiff-respondent’s suit ° 


for division of the propesties and passed a preliminary decree for 
partition in His favour, =! 
From the said decree of the High Court the defendant preferred 
the present appeal to His Majesty in Council, - ° 
DeGruyther, K. C, (with Narasimham and Begum Furugui) for 
the Appellant: We submit that the agreement of 1916 is not 
genuine or executed by the lady. ’ 
[Sir George Lowndes: The finding of both the Courts is to the 
contrary. | 
There was no evidence to sustain the finding of the Courts in 
India, The finger-print expert scientifically scrutinized the thumb 
impressions and was clearly of the opinion that the impression on 
the suit agreement was not that of any of the ro fingers of the 
appellant, 
[Zord Atkin: Ifthe thumb mark is put to show the authority ; 
of the wife, and it appears that the thumb mark was not hers, then 
it must be shown that there was real authority from her to authen- 
ticate the document, | 
The contract is in any case champertous and opposed to public 
policy : Pasupati v. Vatsavaya(1) (decision of Madras High Court) ; 
Ram Coomar Coondoo v, Chunder Canto (2); Ram Lal v, Nil 
Kanth (3); Mokkam Singh v. Rup Singh (4); Loke Indar vy. 
Rup Singh (5); Venkata Subhadrayyamma v, Poosapati (6); 
Bhagwat v, Debi (7), 
[Lord Macmillan : In India aX champertous contracts are not 
contrary to public policy, | 
[Sir Dinshah Mulla referrred to the Contract Act, section 16, 
‘definition of “undue influence ”, and observed that under sec- 
tion 19A, added in 1899, an agraement obtained by undue influence 
was merely yoidable. | 
[Zord Atkin referred tothe and part of section rgA, and 
observed that the appellant had not made out any case for setting 
aside the agreement. | 
(a) (1918) 47 1. C. 563. (a) (1876) L. R. 4 L A. 233 l Le Re 2 Cale. 9330 00g 
” (3) (1893) L. R, ao I. A. 11a; 0. L. Re 20 Cale. 843. + 
(4) (1893) L. R. 20 1. A. 127 ; L L, R. 15 All. 353, 
(5) (1888) I. L. R. x: All, 118. 
(6) (1924) L, R. 52 I. A. 13 29 C. W, N. 57. 
(7) (1908) L L. R. 35 Calc, 420; L, R. 35 I, A. 48;7C. L. Je 335 
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isk {Lord Thankerton: You make no case for undue influence ; 
1931, you say that the husband was a perfectly competent person to enter 


Vailuri Ramanamma into the contract, | 
tte , I submit that my case falls under section 16, Where a garda 
Marina Viranna. 


— lady is concerned it must be established that she intelligently under- 

stood and consented to the agreement, s 

[Zord Atkin: The lady was being advised by her husband.] 

The Subordinate Judge finds that the agreement was extdr- 
tionate, 

[Sir George Lowndes: You did not set up the case of undue 
influence at all ; you merely denied the contract. ] 

The trial Judge decides in our favour, F 

[Sir George Lowndes: But only on the antiquated law relating 
to champértous contracts. | 

I submit that the appellant was a strict garda lady, ‘ignorant and 
quite illiterate, and this was a matterin which she ought to have 
had independent legal advice : Karid-un-nissa v. Mukhtar Admad(t), 

[Zord Thankerton: The agreement here is certainly not a com- 
plicated one. If the Court held it proved that the agreement was 
read over tothe lady and she assented toit, and if there is no 
suggestion that the husband was an unfair husband gua the lady, 
that alters the position. | 

[Zord Thankerton: The decision of Lord Sumner in Farid- 
un-nissa v, Mukkiar Ahmad (1) was a decision on the question of 
onus. | 

[Lord Thankerion : Here she assented to the agreement, | 

[Lord Atkin: In Farid-un-nissa v. Mukhtar Ahmad (x) the 
lady was the plaintiff in the suit, and the Board decided the ques- 
tion of, onus, | 

Refers to Sham Sundar v, AckAan Kunwar ae the Board there 
held that irrespective of the state of the pleadings, the question 
must be decided. It was an analogous case. When an agreement - 
by a arda lady is put into Court, the party relying onit must 
always establish that it was understood and assented to by her. 

To render the appellant liable on the contract, it must be 
established that it was made by her personally or by her husband 
as her duly authoriz:d agent, and that she understood what she 
was doing. °. 

° [Zord Atkin: The onus undoubtedly is on the patty setting 

up the agreement to show that the lady assented to it. | 


(1) (1925) L. R.g2 IL. A. 3423 42 C. L. J. 531. 
(2) (1898) L. R. 235 1 A. 1833; I. h, R, at All 71, 
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[Lord Atkin: Both the Courts having found that the thumb- 
impression was not the lady’s, I don’t see how wecan go behind 
that finding, | 

Neither the thumb nor the mark was the lady’s, The mark was 
put by the hwsband himself, 

[Lord Atkin: The fact that it was not the appellant’s. thumb- 
mark, and the cross was the husband’s, throws the ,onus on the 
plaintiff to establish that the document was really executed by the 
lady.] ° 

Rathes, K. C, (with Sudda Row) for the Respondent: We 
submit that on the evidence the execution of the agreement by the 
lady has been established. No doubt, the defendant is a parda 
lady, but in her written statement she does not rely on that, | 

[Zord Atkin: The Board has made it quite plain that in case 
of garda ladies, evidence has to be given that the agreement is one 
which she understood, Itis not at all necessary that she should 
claim the protection in her pleadings. ‘The Board has emphatically 
laid it down that in case of garda ladies, strict proof must be given 
as to her understanding of the agreement and so forth. That pro- 
tection cannot be taken away because she does not claim it in her 
defence, It is quite independént of the pleadings. | 

I concede that there is a burden on anybody who deals witha 
parda lady to establish that she understood the terms of the con- 
‘tract, but I submit thatthe onus is discharged by the evidence in 
this case, 

[Zord Thankerion : Assume the lady did execute the document, 
and the plaintiff saw the husband and the father-in-law going to 
her, and asking for Ber consent, and they were living in amity, was 
it still the duty of the plaintiff to go behind them and ascertain for 
himself that the lady really consented ? Lord Sumner’s judgment 
‘in Farid-wn-nissa v, Mukhiar Ahmad (1) does not touch that point 
at all.| 
` It was proved that the dccument was read over to her, and that 
she agreed to the terms thereof. 

[Lord Dhankerton: The whole thing is complicated eby this 
thumb mark not being hers. ] 


On the question of enforceability of the agreement, learned 
Counsel referred to the Contract Act, section I0, and submitted 
that the contract was for a lawful object. > 

[Lord Atkin: That is the whole point, If a champertous 


X) (1935) L. R. 52 I. A. 343 ; 42C. L. J. 531. 
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contract is not merely champertous butis unfair to one of the 
parties, then it is a contract opposed to public policy. ] 

. Ram Coomar Coondoo v. Chunder Canto (2) is said to lay that 
down, but that case has since been explaingd away. 

“ Free consent” is defined in section 14, Contraet Act, and 
“undue influence ” in section 16, Refers also to section rrt, of 
the Evidence, Act, Since the enactment of the Contract Act, all 
these so-called champertous contracts have to be judged by sec- 
tion 16 alone. 

| Lora Macnillan : Which is the section which avoids con- 
tracts on grounds of public policy ?] 

Section 23. 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—In 1916 the appellant was entitled 
to certain immovable properties of considerable value, which had 
devolved upon her as her mother’s siridan, ‘They were withheld 
from her by her brother, who was apparently a man of position 
and influence, Attempts had been made to settle the claim, but 
nothing was effected, and the period of limitation was approaching. 
It was accordingly decided that a suit must be instituted. The 
appellant was then ai years of age and her husband, Pattabhira- 
maya, was 230124. His father, Sattayya, was elderly and in bad 
health and was not prepared to take an active part in the litigation, 
Under these circumstances it was thought desirable to secure the 
assistance of the respondent, the brother-in-law of the appellant’s 
husband, who was an older and more experienced map, and of 
considerable wealth, He was quite willing to assist gratuitously, 
but it was considered advisable that he should have a personal 
stake in the litigation and be legally bound togn active co-opera- 
tion. : 

Accordingly on the asth August 1916 a document was drawn: 
up in two parts by the terms of which the respondent was to con- 
tribute one-quarter of the costs of the litigation, and, in the event 
of failure, to pay one-quarter of any costs that might be awarded 
to:the gther side ; and in return the appellant was to make over to 
him one-quarter of whatever she might recover, One part was 
executed by the respondent, and the other by the huSband of the 
appellant in her name. The two documents are exhibits A and 
Ax in the case, l 

The suit was launched, and was eventually successful, The 
respondent claimed his quarter share of the properties which'the 

(1) (1876) L. R. 41. A.a33 L L. R. 2 Cale, 233. 
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appellant recovered. The lady’s husband put him in possession of 
some r3 acres of land which he agreed to accept as the equivalent 1931. 
of his share, but the transaction was not completed. Quarrels yayoy; Ramanan 
ensued ; criminal proceedings were taken with reference to the 
13 acres, which the respondent was not allowed to retain, and the 
suit out of which this appeal arises was filed by the respondent to S” George l ge Lowndes. 
enforce the agreement. 
It has been suggested by the appellant’s counsel that the docu- 
ments above referred to did not in fact come into existence till 
1920 after the lady’s suit had ended in her favour, and have been 
fabricated in support of a false claim ; but ther@ is, in their Lord- 
ships’ opinion, no foundation for this suggestion. They have no 
doubt that the documents were drawn up and completed on the 
asth August 1916, and that exhibit A which was executed by the 
respondent was io the possession of the appellant’s husband 
from that time onwards. It was produced at the hearing of the 
present suit by a witness to whom it had been given by the hus- 
band 18 months before in order to ascertain whether it was legally 
enforceable. It was also proved by the amin of the Court, by 
whom delivery of the lands decreed to the appellant was given, 
that the husband requested him to give delivery to the respondent 
of what was evidently the 13th acres above referred to, Their 
Lordships have no doubt therefore that exhibits A and Ar are 
genuine documents executed on the date they bear. The real issue 
in the case is whether the appellant authorised their execution by 
her hus band in her name, with subsidiary questions based on the 
doctrine of champerty, and her position as a goska or pardaxashin 
lady. The appellant denied all knowledge of the transaction and. 
her husband did not give evidence, 


Marina Vi Vaaia, 


The story told by the respondent and his witnesses is that the 

. proposed agreement was discussed upon the 24th August between 

the respondent on the one hand, and Sattayya, Pattabhiramaya 

and the appellant on the other: that all the terms were then 
agreed to by the lady except as to the share that was to be allotted 

to the respondent. As to this the appellant desired to consult her 

elder sister who lived in a neighbouring village, and had promised 

to share in¢he expenses of the litigation. Pattabhiramaya was sent 

to ascertain her views. He returned the next morning and report-° ° 
ed that the share of the respondent should be one-quarter, There- . 
upon a writer was summoned and the preparation of the document 

was begun on the uppar verandah of the house, the appellant being 
present only a few feet away in an inner room, The terms 
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ae were dictated by Sattayya, and when finished exhibit A was 
1931. read out by the writer to the appellant who was standing by 
Vallurt Ramanamma the door-frame. She agreed to it. Her husband then took the 
i document to her in the inner room, and brought it out with a 


Marina Viransa. . i . : _. $ . 
thumb-impression on it, which he sail was that of¢he appellant. 


aiy George Lowndes. IIe then affixed to the document the mark of his wife and wrote 
her name against the mark, Both documents were attested by him 
and Sattayya, and also by Kondayya, a brother-in-law of the 
respondent, and by one Dantu, a neighbour. The writer also 
affixed his signature to it. 

At the trial the dbly issues raised were (1) Whether the suit 
agreement is true and legally valid ; (2) If not true or valid’ whether 
the plaintiff is entitled to any remuneration for services rendered, 
if any : and (3) What relief is ths plaintiff entitled to, 

The respondent and Kondayya gave evidence to the effect set 
out above, They each stated that the appellant assented to the 
terms of the agreement, 

Dantu and the writer were also called bythe respondent, The 
trial Judge states that they were obviously unwilling witnesses, 
and only attended under proclamation (O, 16. r. Io of the Civil 
Procedure Code), They supported the respondent in the main 
outlines of the story, but the writer denied having read out the 
document, Sattayya was dead, butit was not disputed that the 
documents bore his attestation; nor was it suggested that the 
appellant’s name was notin the hand writing of her husband, or 
that his attestation was otherwise than genuine, 


The appellant gave evidence on her own behalf before a 
Commissioner, She said “I did not execute and deliver an agree- 
ment tothe effect that I would give a one-fourth share in the 
property that I would get in the event of my success, Viranna 
(the respondent) did not execute and deliver any agreement to me, . 
I did not execute Exhibit Ar in favour of Viranna. I did not affix 
my thumb-impression.” She was cross-examined at considerable 
length, but it does not seem to have occurred to the learued legal 
gentleman who represented the respondent to put to her the details 
of his client’s story, any more than it occurred to the appellant’s 
Vakils to cross-examine either the respondent or Kondayya as to 

e ‘the lady’s presence on the 25th August, when the documents were 
drawa up, or as to her knowledge of or assent to their terms, 
Their Lordships cannot but regret these obvious deficiencies in the 
conduct’ of the case upon either side ; they are, unfortunately,- 
common in India, 
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For the appellant an expert was called who had made a critical 
cofnparison of the thumb-mark on Ar with admitted fingerprints 
of the appellant, and he deposed that the impression on the docu- 
ment was not hers, 

It is this that causes the difficulty of the case, It has been 
contended for’ the appellant that the thumb-print was to be the 
token of her husband’s authority to execute on her behalf, and 
that if it was not in fact the thumb-print of the appellant, the only 
possible inference is that there was no such authority, 

Their Lordships recognise the force of this argument, but they 
do not think that it is conclusive. Though a genuine thumb-print 
might in the present aase be unimpeachable evidence of her 
authorisation, jt was not essential to the validity of the document, 
Authority or no authority is a question of fact, and may be proved 
in various ways: it may be a legitimate deduction from the cir- 
cumstances under which the transaction took place. If, as the 
expert testifies, the thumb mark was not that of the appellant the 
husband must have had some motive for deceiving the persons 
assembled in the outer room: what it was he only could explain ; 
but it is not suggested that he had any reason to defraud his wife, 
or anything to gain by doing so. 

The Sub-Judge of Cocanada, by whom the suit was tried, 
delivered his judgment on the zgth April, r924. He analysed 
the evidence on both sides at considerable length and with obvious 
care. The respondent and Kondayya impressed him as truthful 
witnesses, He felt himself bound to act upon the opinion of the 
expert thatthe thumb-mark was not that of the appallant. But, 
giving full weight to this consideration, he sums up the result 
of his examination in the following words :— 

“I do not feel any doubt in coming to the conclusion that the 
suit agreements Exhibits A and Ar must have been duly executed 
` by the defendant (the appellant) deliberately, with perfect know- 
ledge of the circumstances under which the arrangement had to be 
entered into” 

The learned Judges of the High Court evidently felt the same 
difficulty as to the thumb-mark, but having regard to the faet that 
the husband had not given evidence they concurred in the con- 
clusion of the trial Judge. 


. The usual practice of the Board would , be to accept these 
concurrent findings of fact as conclusive, but the question of the 
thumb-mark has led their Lordships to examine the evidence in 
detail. The lack of crose-examination on material points leaves 
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it a little vague, and the absence of the husband from the witness 
box is unfortunate, though, under the circumstances, not inexpli- 
cable, Their Lordships think that in such a case he might well 
have been summoned and examined -by the Court under the 
provisions of Order 16, Rule 14 of the Civil Procedure Code. 

On the whole, however, their Lordships are satisfied that the 
story told as to the execution of Exhibit A is in the main a true one, 
and there is tndoubtedly evidence of the appellant’s assent to its 
terms, which the Judge who heard the witnesses was entitled to 
believe, If the main outline of the story as to the discussion 
on the previous day and the appellant’s presence at the doorway of 
the inner room during the family conclave which the document 
was drawn up, and her assent to its terms is true, it is difficult to 
believe that she did not authorise her husband to execute it on 
her behalf, and this, even if the thumb-mark was fraudulently 
attached by the husband, would be sufficient to bind her, 

‘Their Lordships must accordingly hold that the document was 
executed by the appellant, 

.  Itremains to be considered whether any further difficulty is 
raised by the doctrine of champerty, or by the fact that the appel- 
lant was admittedly a purdanashin lady. 

The Subordinate Judge thought that the contract evidenced by 
the documents exhibits A and Ar was champertous, that the bene- 
fit which the respondent was to derive under it was disproportionate 
to the sum which he was to contribute to the costs of the litigation 
and the services which he was to render, and that under 
these circumstances the bargain should be regarded as unconscion- 
able and extortionate. He therefore refused to award to the 
respondent a quarter-share of the properties recovered, but gave 
him a decree for Rs. 2,775, a3 representing the advances he had 
actually made, together with a lump sum of Rs, 1,000 for services 
rendered, l 

The High Court took a different view. The Judges held that 
the agreement was made Jona fide, and that its object was not 
improper, that the risk undertaken by the respondent in what 
might have been a prolonged litigation was considerable that the 
appellant was not ina necessitous condition, and that the whole 
arrangement partook of the nature of a family agreement, They 
accordingly came to the conslusion that there was nothing extor- 
tionate or unconscionable about it, and they gave the respondent a 
decree for the quarter-share upon a partition of the properties 
between him and the appellant, 
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Their Lordships think that the view taken by the High Court ses 
was right, It has long been held that in India agreements to 1931+ 


finance litigation in consideration of having a share of the property Vailas Ramanna 
if recovered are not fer se opposed to public policy, They may be ren 
89 if the object of the agréement is an improper one, such as abet- ence 
ing or encouraging unrighteous suits, or gambling in litigation; S% Serge Lowndes, 
or their enforcement against a party may be contrary to the princi- 
ples of equity and good conscience, as unconscionable and extor- 
lionate. bargains, The appellant’s counsel has not pointed to any- 
thing in the agreement which is opposed to public policy, and their 
Lordships are in accord with the High Court in’thinking that there 
was nothing unconscionAble or extortionate about the bargain as 
between the parties, 
Tha law as to disposition of property by gardanashin ladies has 
been discussed by this Board on many occasions, It is for the person 
claiming the benefit of any such disposition to establish affirma- 
lively that it was substantially understood by the lady and was really 
her free and intelligent act. If she is illiterate, it must have been 
read over to her: if the terms are intricate they must have been 
adequately explained, and her degree of intelligence will be a mate- 
rial factor, but independent legal advice is notin itself essential : 
see fer Lord Sumner in Furid-un-nissa v, Mukhtar Ahmad (1), 
In the present case, upon the findings of the Indian courts, 
which their Lordships have accepted, they think that the burden 
which is upon the respondent has been discharged. The terms 
of the documents are of a comparatively simple character, They 
were discussed with the appellant onthe day previous to the 
- execution. She desired the advice of her sister upon one point, 
which shefobtained and followed, She was evidently a lady of 
considerable intelligence. She had the assistance of her husband 
and father-in-lav, The document which it is sought to enforce 
‘against her was read out to her, and she agreed to it. Her defence 
is not that she did not understand it, or thought that it was of 
a different character from what it really is, but that the transac- l . 
tion never took place at all, 
On the whole, therefore, their Lordships have comé to the 
conclusion that the appeal fails, and should be dismissed, and 
they will humbly advise His Majesty accordingly, The appellant © . 
must pay the costs of the respondent, , 
Chapman Walker and Shephard: Solicitors for the Appellant, 
Douglas, Grant and Dold : Solicitors for the Respondant, 
KLR. 3 Appeal dismissed, 
(1) (1925) L. R, 52 1. A. 3423 42 C. L. J, 531. 
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Present: Lord Slanesburgh, Lord Tomlin and Sir John Wailis, 


V. PAPIAH NAIDU 


iA + 


NAGANATHA SETHUPATHI AND ANOTHER, 


[ON APPERL FROM THE COURT OF THE RESIDENT IN MYSORE, | 


Equitable morigage—-YValidity—Immovable property in Civil and Military 
Station of Bangalore—Transjer of Property Act (IV of 1852), Sec. 59— 


Burden of proof as ts invalidity of mortgage. ; 


A mortgage offected in 19233 by deposit of title deeds in Madras of immovable 
properties in the Civil and Military Station in Bangalore, is valid. The mortgagee 
is not by the last clause of section 59 of tho Transfer of Property Act to prove the 
validity but the person alleging tho mortgage to be invalid is to prove as such. 

Varden Seth Sam Vv. Luchpathy Reyjee Lallah (1) followed. 


+v 


The last clause in section 59 of the Transfer of Property Act is applicable to 
mortgages of immovable property situated in the Civil and Military Station of 
Bangalore. 


Privy Council Appeal No, 70 of 1930 by the second Defendant, 
from a decree of the Court of the Resident in Mysore, dated the 
14th July, 1928, reversing a decree of the District Judge of the 
Civil and Military Station, Bangalore, dated the rath November, 
1935. 

The material facts appear from the judgment of their. Lordships 


DeGruyiher, K, C, and Raikes, K. C. for the Appellant. 
Dunne, K. C, and Narasimhkam for the Respondents, 
The judgment of their Lordships was delivered by 


Sir John Wallis :—This is an appeal from a judgment of the- 
Court of the Resident in Mysore at Bangalore reversing a judgment 
of the District Judge of the Civil and Military Station of. Bangalore, 
and decreeing the plaintiff’s suit on a mortgage of immovable pro- 
pertiesdn Bangalore effected by deposit of title deeds in Madras, 
The question is whether such a mortgage is valid. The Civil and 
Military Station is an area within the territory of the Mysore State, 
as to which plenary jurisdiction has been transferred by treaty to the 
British Government, and is governed by the Indian (Foreign Juris- 
diction) Order in Council of the r1th June, 1902, made -under the 


A 


(1) (1862) 9 M. I. A. 307. 
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Foreign Jurisdiction Act, 1890. Clause 4 empowers the Governor 
General of India in Council to make rules and orders for territories 
such as this :-— 


“(a) for determining the law and procedure to be observed, 
whether by applying with or without modifications all or any of the 
provisions of any enactment in forca elsewhere, or otherwise, ” 

. A Notification of the Government of India of the 16th January, 
1917, made under the aforesaid Order in Council and in superses- 
sion of an earlier Nolification, contains a lengthy schedule of British 
Indian enactments which are declared to apply to the Civil and 
Military Station of Bangalore “in so far as the Same may be appli- 
cable thereto,” and subject to any amendments for the time being 
in force in British India. References in such enactments to British 
India are to be read as referring to the Civil and Military Station, 
No, 37 is the Transfer of Property Act IV of 1882, 

The Notification contains a further proviso to the effect that the 
enactments in question are to be applied mutatis mutandis to the 
Civil and Military Station :— 

“ Provided, first, that inthe enactments asso applied except 
where the context or the modifications hereinafter referred to other- 
wise require, references to a Local Government, the Chief Commis- 
sioner, the Chief Controlling Revenue Authority or the Chief 
Revenue Authority shall be read as referring to the Resident in 
Mysore ; references to a Secretary toa Local Government as refer- 
ting to the First Assistant to the Resident in Mysore ; references to 
a High Court as referring to the Court of the Resident in Mysore ; 
and'references to British India or the territories subject to a 
Lccal Government as referring to the said Civil and Military Station 
of Bangalore : 


“ Provided, secondly, that the further modifications and restric- 
tions set forth in the said schedule shall be made in the said enact- 
ments as so applied: 


“ Provided, thirdly, that for the purpose of facilitating the appli- 
cation of the said enactments, any Court in the said Civil and Mili- 
tary Station of Bangalore may construe the provisions thereof and 
any notifications, orders, rules, forms or bye-laws thereunder with 
such alterations, not affecting the substance, as may be necessary or 
proper to adapt the same to the matter before the Court.” 


As regards the Transfer of Property Act, 1882, the Schedule to 
the Notification contains the following further modification and 
restriction ;— 
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aks l SCHEDULE, 
Ag3te : : , , RIA 
V.P SN z Enaciments and laws applied, Further modifications and restrictions, 
* Papiah Naidu 7, The Transfer of Property Inthe definition of “ registered ” 
ae _ Act, 1882 (IV of 1883), in Section $ and in Section 52, the 


words “ British India” shall be read 
as referring to British India and the 
. Civil and Military Station of 
Bangalore. eo a 

While this Notification was in force, the first defendant, 
Yunus Hajee Oomes Sait, on the and of February, 1923, borrowed 
Rs, %0,o00 at Madras from the plaintiff, the Rajah of Ramnad, 
ona promissory note and atthe same time deposited the title 
deeds of three of his properties in the Civil and Military Station 
of Bangalore as security. On the r5th March, 1923, the first 
defendant at Madras borrowed a further Rs, 20,000 from the plaintiff 
on the same security. 

On the 3rd August, 1925, the plaintiff instituted in the Court 
of the District Judge of the Civil and Military Station of Bangalore 
the present suit, claiming the usual reliefs onthe mortgage, which 
he alleged had been created in his favour by the deposit of title 
deeds in Madras, p 

On the arst September, 1925, the first defendant filed a 
written statement admitting the claim, but praying for further 
time, . 

Onthe same day the present appellant, Papiah Naidu, who 
on the yth June, 1924, had obtained a simple money decree 
against the first defendant in respect of a loanof Rs, 10,000 on 
the ryth December 1923, and had subsequently attached, in 
execution of his decree, two of the properties which are the 
subject of the plaintiff’s mortgage, applied to be nfade a party to 
the mortgage suit, to contest the validity of the mortgage, 
and was ordered to be impleaded as second defendant, He then 
filed a written statement denying that the first defendant by the 
deposit of title deeds in Madras had created ‘an equitable mortgage 
of properties in the Civil and Military Station of Bangalore, The 
following i issues were framed :— 


Sir Sohn Wallis. 


ies aana 


- ©. (1) Whether the transaction relied on by the plaintiff amounts 
,* in law to an equitable mortgage enforceable in this Court ? 
(2) To what relief is the plaintif entitled ? 
The District Judge, in his jajgment, after correctly observing 
that such mortgages had bseh recognised without quəstion in 
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British India since the decision of this Board in Varden Seth Sam 
y. Luckpathy Royjee Lallah (1), though the area of their operation 
had been considerably narrowed by legislation, proceeded to hold 
that the saving-clause of Section 59 of the Transfer of Property 
Act, which exempts from the operation of that section mortgages 
effected by deposit of title deeds in Madras and the other 
places mentioned in the section, was not in force in the Civil and 
Military Station, as the Notification had only applied*the Transfer 
of Property Act so far as applicable, and, in his opinion, the 
saving clause was inapplicable. He accordingly dismissed 
the suit, j 

The plaintiff thereupon preferred an appeal tothe Court of 
the Resident in Mysore, who allowed the appeal and decreed the 
suit, In his judgment the Resident observed :— 

“Tt is true that that clause does allow of some discretion to the 
Court, but in my view the plain intention of the Notification was to 
apply to Bangalore the Act as a whole, and it would require very 
strong grounds to come to the conclusion that any clause or 
section not specially modified in the Notification was not to be 
applied,” 

Holding that there were no such reasons, he allowed the appeal 
and decreed the suit, 

From this decree the second defendant preferred the present 
appeal to His Majesty in Council, 

Their Lordships agree with the Resident that there are no 
sufficient reasons for holding the last clause in section 59 to be 
inapplicable to mortgages of immovable property situated in the 
Civil and MiJitary Station, The Notification, it is true, only 
applies the Act to the Civil and Military Station “in so far as the 
same may be applicable thereto,” but this provision, which would 
appear to have been inserted ex abundanti cautela in a Notification 
“applying a long list of enactments to meet the case of provisions 
which were clearly incapable of application having been applied 
without the necessary modifications, cannot be read as authorizing 
the Courts to treat as inapplicable provisions which can be applied 
merely on questionable grounds of legislative policy. These are 
matters for the consideration of the legislative authority, in this 
case the Governor-General of Indiain Council, who, under the* 
Order in Council, is authoriz?d to apply to territories such as the 
enactments in force elsewhere ‘' with or without modifications,” 
Where no modification has been made, itis the duty of the Court 


(1) (1862) 9 M, I. A. 307. 
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to apply the provision if it can be applied, but, under the third 
proviso in the Notification, it may construe such provision “ with 
such alterations, sof affecting the substance, as may be necessary 
or proper to adapt the same to the matter before the Court.” In 
their Lordships’ opinion the saving clause in Section 59 clearly can 
be applied tothe Civil and Military Station, and there are no 
grounds for treating it as inapplicable, 

It has, however, been further contended before their Lordships 
that, assuming the whole of Section ṣọ to be applicable, it does not 
of itself validate the mortgages by deposit of title deeds therein 
referred to, but mer&ly provides that notbing in the section is to be 
deemed to render them invalid. ° 

Chapter 1V, “Of mortgage of immovable property and charges,” 
begins in section 58 (a) by defining “‘ mortgage,” as a transfer of an 
interest in specific immovable property for the purposes specified in 
the section, but says nothing as to the form of transfer, and is wide 
enough to include a transfer by deposit of title deed ;— 

“ 68.—(a) A mortgage is the transfer of an interest in specific 
immovable property for the purpose of securing the payment of 
money advanced orto be advanced by way of loan, an existing 
or future debt, or the performance of an engagement which may 

“The transferor is called a mortgagor, the anairt a mortgagee; 
the principal money and interest of which payment is secured for 
the time being are called the mortgage-money, and the instrument 
(if any) by which the transferiis effected is called a mortgage-deed,” 

Section 59 then proceeds to prescribe the mode in which mort- 
gages are to be effected where the principal money secured is one 
hundred rupees or upwards, and where it is less than one hundred 
rupees, but excepts from the operation of the section mortgages 
such as the present mortgage, made by delivery of documents ‘of , 
title in the places specified with intent to create a security 
thereon ;— 

“eg, Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only by a registered 
instrumént signed by the mortgagor and attested by at least two 
witnesses, ® i 
e ‘Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either, by an instrument sigaed 
and attested as aforesaid, or (except in the case ofa simple mor 
gage), by delivery of the property. 

“Nothing in this section dhall be deemed to render invalid 
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mortgages made in the towns of Calcutta, Madras, Bombay, Karachi en 


and Rangoon, by delivery to a creditor or his agent of documents 1931+ 
of title to immovable property with intent to create a security V. Paplah Naidu 
thereon.” Naganatha Sethu- 
It is contended for fhe appellant on the language of the pathi, 
saving clause that it does not validate the transfers, but throws on g,, John Walis. 
those who rely on them the onus of establishing their validity inde- —— 
pendently, and that in this case the plaintiff has failed to discharge 
that onus, As to this contention, it is to be observed in the first 
place that the Act itself does not contain any provision invalidating 
such transfers, and it is argued for the respondeht that it proceeds 
upon the basis that they are valid and should be construed as 
Tecognising them, 
In their Lordships’ opinion, thera is considerable force in this 
contention, for it would indeed be startling to find an Act which 
codifies the law of transfer of immovable property, throwing on 
those relying on transfers by deposit of title deeds the onus of 
going behind the Act and establishing in each case, independently 
of the Act, the validity of the transfer, even where the immovable 
property which is the subject of transfer is situated in one of the 
places specified in the section, Further, although, as observed by 
the District Judge, the saving clause in Section 59 was accepted 
very unwillingly by some of those who were in charge of the 
measure while it was passing through the Legislature—which may 
account for the guarded language in which it is expressed, ‘and was 
at first confined to transfers effected in Calcutta, Madras, Bombay, 
Karachi and Rangoon—it has subsequently been extended by the 
Legislature in Act VI of r904 to transfers in Moulmein, Bassein 
and Akyab, and in Act XI of 1915 to any other town which the 
Government of India may by Notification in the “Gazette of India” 
specify in this behalf, and has been applied by Notification to 
Mandalay and other places, These extensions would scarcely have 
been made or authoritized by the Legislature if any doubt had 
been entertained as to the validity of these transfers, 
For the purposes of the present case, however, their Lordships 
think it sufficient to say that, seeing that the Transfer of Property 
Act, whichenow codifies the law relating to the transfer of immo- 
vable property, both in the Civil and Military Station, where the ° : 
lands are situated, and in Madras, where the contract was mide, ý 
far from containing any general prohibition of mortgages by depo- 
sit of title deeds, expressly exempts them when made in the speci- 
fied places from the formalities preseribed for the due execution of 
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other mortgages, the onus is strongly upon the appellant to estab- 
lish the invalidity of such mortgages, and he has failed to dis- 
charge it, 

” Authority for this proposition may be found in the decision of 
this Board in Varden Seth Sam v, Luckpathy Royjee Lallak (1) 
(supra), already mentioned. That was the case of a deposit in the 
year 1851 of title deeds in Madras for the purpose of effecting 


- a lien on lands situated outside Madras and subject to the jurisdic- 


tion of the Company’s Courts in the adjoining District of Chingle- 
put, The deposit was made in Madras by a Hindoo in favour of an 
Armenian Christian’ It was pot shown that the parties, who were 
not of the same race and creed, contracted with reference to any 
particular law. There was, their Lordships observed, properiy 
no prescribed general law to which their decisions must conform, 
but the Company’s Courts were required to proceed generally 
according to justice, equity and good conscience, In this state 
of things their Lordships observed: “It is not shown that any 
local law, any fx oci ref silæ, exists forbidding the creation of 
a lien by the contract and deposit of deeds, which existed 
in this case; and by the general lawof the place (Madras) 
where the contract was made, that is, the English law, the deposit _ 
of title deeds asa security would create a Hen on lands,” 
The Board accordingly reversed the decree of the Court of Sudder 
Dewany Adawlat, which had dismissed the plaintiffs suit to enforce 
the lien, i 

In their Lordships’ opinion, the onus on the appellant in the 
present case is even stronger, because here there is in force a law 


“of transfer of immovable property which, ifit does not recognise 


such transfers, certainly does not prohibit them, and there is no 
evidence of any other prohibition, As the appellant has failed to 
discharge this onus, they are of opinion that the appeal fails and 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly, 

T, L, Wilson & Co: Solicitors for the Appellant, 

Hi, §. Z. Polak ; Solicitor for the Respondents, 
A, T, M, Appeal dismissed, 


(1) (1862) 9 M, 1. A. 307. 
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FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chie} Justice, Br. 
Justice C. C. Ghose, Mr. Justice Buckland, Mr, Justice 
Subrawardy, and Mr, Justice Mukerji, 


AMAR KRISHNA CHOWDHURY AND ANOTHER 
P. e 


JAGAT BANDHU BISWAS. AND OTHERS,* 


Decree, execution of— Limitation Act (IX of 1908, as dusended by Act lef 1927), 
Sch. I. Art, 182 cl. (5f—Abplication to take some step in aid of execution— 
Certification of decree-holder under clause (1), rule 2 of order at af the Code of 
Civil Procedure (Act V of 1908), if application. 

Certification by a decree-holder under clause (1) of rule 2 of order 21 of the 

Code of Civil Procedure is not an application to the Court to take some step 

in aid of execution of the decree, 


Tarini v, Bishtoo Lal (1); Wasi Imam vw. Poonit (2); Rakhal Das v. Jogens 
dra (3) and Fatindra v. Gagan (4) over-ruled, 


Prakash Singh v. Alishabad Bank Limited (5) referred to. 


(Buckland, F. expressing no opinion): When the Court recordsa payment 
under clause (1) of rule 2 of order 21 of the Code of Civil Procedure it does not 
pass a final order on such an application. 


‘To take some step in aid of execution? means some proceeding to obtain an 
order of the Court in furtherance of the execution of the decree. Certification of 
payment by the decree-holder, if section 20 of the Limitation Act cannot be 
attracted thereto, would be insufficient to keep the decree in force. 


A step in aid of execution can only be taken inthe course of an execution 
proceeding which is pending or capable of being kept alive, and there can be no 
step in aid of execution where the execution itself is already barred. 


Held, by referring Judges, if the Limitation Act’s requirements as to writing 
are to be discarded on the strength of oral evidence, that evidence must be very 
definite and plain and a clear case to that effect must be made. 


A pure ground of law though not taken in the memorandum of second appeal, 
can be urged at the hearing. 


è Full Bench Reference No.1 of 193% in Appeal from Appellate Order 
No, 254 of 1930, against the order of Babu Akshoy Kumar Chakravary, Officiat- 
ing Subordinate Judge of Chittagong, dated the aznd February, 1930, affirming 
that of Babi’ Suresh Chander Chakrabarty, Munsiff of Chittagong, dated the 25th 


July, 1929. 


(1) (1886) I. L. R. 12 Cale. 608. (2) (1893) I. L. R. 20 Cale. 696. 
(3) (1909) to C. L. J. 467. (4) (1918) I. L, R. 46 Calc. 22. 
(5) (1928) L. R. 56 1. A. 30. . 
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Civit, An application for execution of decree was dismissed for default on the 12th 
1931. September, 1925. The present application was made on the 14th May, 1929. 
ree The decree-holders in the application stated that a sum of Rs, 25 had been paid 


“Chomabary by the judgment-debtor on the 18th July, 1928. According to the decree-holders, 

payment of this sum of Rs. 25 was evidenced by a letter sent to them by the 

Jagat Bandhu Biswas judgment debtor through a third person. The judgment-debtor denied that he 

aed had made any payment whatsoever on the 18th July, 1928 or that he had sent any 

, such letter as was alleged by the decree-holders, It was held by the lower 

appellate Court that on the 18th July, 1928, the judgment-debtor paid Rs. 25 qn 

account of the dedree but that no acknowledgment of the payment appeared in 

the handwriting of or in any writing signed by the jadgment-debtor so as to render 
applicable section 20 of the Limitation Act : 

Held, that in the circ&mstances the judgment-debtor was not estopped under 
section 115 of the Evidence Act from devying that theletter was in his handwrit- 
ing or signed by him, In applying this principle so as to get rid of a requirement 
of the Limitation Act, it was very necessary to proceed carefally. 

That the application was barred by limitation. 


Appeal by the Decree-holders, 

Application for execution of decree. 

The material facts were stated in the judgment, 

Their Lordships (Sir George Claus Rankin, Knight, Chief 
Justice, and Mr, Justice Pearson) made the following 


Order of Reference. 


May, 13. In this case a decree-holder’s application presented on the 

vana 14th May, 1929, for execution of a decree dated the 30th January, 
1922, has been dismissed on the ground of limitation, In June, 
1925, a previous petition for execution was presented and was 
dismissed on the rath September, 1925. Prima facie therefore 
execution was barred after rath September, 1928, butthe lower 
appellate Court has held that on the 18th July, 1928, the judg- 
ment-debtor paid Rs, 25 on account of the decree but that no 
acknowledgement of the payment appears in the handwriting of 
or In any writing signed by the judgment-debtor so as to render - 
applicable Section 20 of the Limitation Act, 

The finding is that the money was sent by hand of third 
person together with a letter which purported to come from the 
judgmenj-debtor but was not in his handwriting or signed by 
him, In his judgment the learned Subordinate Judge says “after 
making the payment through a third person withott his own 
writing or signature and after duping the unsuspecting amlas of 
the decree-holder he hastened to take a copy of the register as 
soon 28 the ordinary period of limitation was over”, 

The first point made by the decree-holder on this appeal is 
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that on this view the Subordinate Judge should have applied 
Section rrgs of the Evidence Act and held that the judgment- 
debtor was estopped from denying that the letter was in his hand- 
Writing or signed by tim, In applying this principle so as to 
get rid of a requirement of the Limitation Act it is very necessary 
to proceed carefully, I cannot find that any such case was made 
at the time when evidence was given or in the grounds of appeal 
to the lower appellate Court or that the particular amla or 
amias concerned were called to say that they thought the writing 
was that of the judgment-debtor and thatsbut for this belief he 
or they would not have accepted the money.or would have applied 
for execution earlier in respect of the balance, The learned 
Subordinate Judge says, “I am inclined to believa that the decree- 
holder's men did not suspect that the letter was not signed by the 
judgment-debtor or written at his instance’, This is, in my 
opinion, a surmise expressed as a surmise and’should not be taken 
as a finding upon a definite issue, It is put forward rather as an 
hypothesis which leaves room for the finding of fact that the 
money was actually paid—~a fact which otherwise might seem 
difficult to explain and which the trial Court had disbelieved. If 
the Limitation Act’s requirements as to writing are to be discarded 
on the strength of oral evidence, that evidence must be very de- 
finite and plain and a clear case to that effect must be made, I 
think this argument fails. 


Assuming that Rs, 25 was paid on the r8th July, 1923, and 
that section 20 of the Limitation Act does not apply so as to give 
afresh period of limitation from that date, the appellant further 
contends that his application for execution was in time under 
Clause 5 of Article 1382, This ground is not taken in the memo- 
randum of ‘appeal but as a pure ground of law it may be enter- 
tained, The appellant takes “his stand on the decision of the 
Judicial Committee in Prakash Singh v. Allahabad Bank, (1) to 
the effect that there is no limitation applicable to the first clause 
of r, 2 of'O. XXI and that a decree-holder can certify payment at 
any time. He seeks to couple this with the old deciszons to the 
effect that certification by the decree-holder is a step in aid of 
execution ; Rakhal Das v. Jogendra (2); Chote Singh Y, Lshwany; 
(3) Lecky v. Bank of Upper India; (4) Bacharaj v. Babaji, (5). 


(1) (1928) L. R. 56 1. A. 30. 
(2) (1909) 10 C. L. J. 467, (3) 1910) I. L. R, 3a All. 257, 
. (4) (Ig11) I. L. R, 33 All. 529, (5) (1913) 1. L. R. 38 Bom, 47. 
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To this he adds that just as in Jaéindra v. Gagan (1), the execution 
petition was three days after the certification so as it has been held 
that -the certification may be in the execution petition itself 
Eusufzeman v, Sanchia (2), he can, on the «qth May, 1929, certify 


‘in his petition for execution a payment in 1928 although the order 


on the last application for execution was on rath September r925 
more than three years before his petition and his petition will thus, 
he contends, be in time indeed contemporaneous with the “ step in 
aid”, It sesms to me that the principle of this argument reduces 
Clause 5 of Article 18a to a shadow: Harendra v. Gagan (3) and 
Rebati v. Munshi Alauddin (4) are in my opinion, inconsistent with 
it and it has never been accepted by this Court. 

In Bahubsllath vw. Joges (5), Fletcher J, while holding that the 
decree-holder cancertify atany time said “ He cannot postpone 
the certification for a long period of years and then say that he will 
save the decree from’ being barred by limitation by certifying the 
payments then”, This was accepted by Suhrawardy J, with cerlain 
comments in Ja/im v, Yusuj (6). 


It is true, however, that if we ask ‘' Why can he not do this ? ” 
the recent decision of the Privy Council makes the answer difficult 
upon the footing that certification by the decree-holder is “an 
application ....0.-...t0 take some step in aid of execution of the 
decree” withinthe meaning of Clause 5 of Article 182, This 
latter question was expressly left open by the Judicial Committee 
in Prakash Singh’s case (7). 


Since 1908 no Court executing a decree can recognise an uncer- 
tified payment for any purpose whatever [O. XXI, R, a(3)] Clause r 
of the rule puts a duty to certify upon the decree-holder in all cases 
when money payable under a decree is paid out of Court, and when 
a decree-holder certifies he is merely discharging his statutory duty 
whatever be his object. There are however two classes of case at 
least in which substantially speaking a decree-holder who certifies 
may be said to be taking a step in‘aid of execution. One class may 
be exemplified by Prakash Singh's case (7) (Supra) and also by such 
cases as Ghote Singh v, Jswasi (8) (Supra) ; Bacharaj v. Babaji (9) 


(1) (1918) I. L. R, 46 Calc. 22. i ý 
S (2) (1915) I. L. R. 43 Calc. 207 ; 33 C. L. fe 390. 

(3) (1916) 22 Q W. N. 325. (4) (1925) 44 C. L. J. 248. 

(5) (1918) 23 C. W. N. 320. (6) (1924) I. L. R. 54 Cale. 143. 


(7) (1928) L. R. 56 1. À, 30. 
(8) (1910) I, L. R, 32 All, 257. : 
{9} (1913) I. Le R. 38 Bom. 47: 
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(Supra); Jaéim v, Yusuf (1) (Supra) and Pandurang v. Jagya (a), Cavin; 
There were cases of instalment decrees and the right to apply for 1931. 
execution depended under the decree upon the regularity with. OTOA 
which the instalments had heen paid. In such cases to show that Chowdhary 


his execution petition isin time a decree-holder may require to Jagat Bandhu Biswas 
prove that before a certain date there had been no such default ag =. 

gave hima right to have execution. To prove this he has to prove 

‘that certain payments were made to him and before he can prove 

them to an execution Court he must certify them. 

Again, if adecree-holder in order to show tpat his execution 
petition is in time has to tely upon Section 20 of the Limitation Act 
he must certify the payment before he can rely upon it. Cases of 
this typs are Ausuffseman v, Sanchia (3); Madan v, Haru Lal (4), 
and (probably) Zakki v. Fe/amani (5). 

In both these types of case it may be said that certification is a 
step in aid of execution and certification is constantly made in 
these cases, not because of the statutory duty but as something 
necessary toentitle the decree-holder to have execution for the 
balance. In these cases, however, what the decree-holder relies 
upon to bring him within time is not the certification but the pay- 
ments. Thus if the payments be made after the statute has barred 
the claim if it be not evidenced by writing of the judgment-debtor, 
it will ba of no avail under Section 20 to extend limitation. Or if 
under an instalment decree the last payment proved is of sucha 
date that the right to execute arose more than three years before 
the petition for execution that petition will be barred. On this 
footing there is no difficulty at all in Saying that the certification 
may take place ‘at any time and may be made for the first time by | 
the execution petition itself, 

But if the decree-holder, unable to bring himself within time by 
reason of any payments, seeks to found upon his own act of certi- 
fication as giving a fresh start under Clause 5 of Article 182, the 
case is very differant. If it does give hima fresh start and it can 
be made at any time what then? It seems plainly wrong to regard 

“Section 20 as in some way cutting down Article 182: though in 
Harendra v, Gagan (6), language to this effect was used, it 1s clear 
enough that fio recourse need be had to Section 20 until Article 182 
has been exhausted. Again in Bahudaliadh’s case (7) (Supra) ° i 


` 9 
(1) (1924) I. L. R. 54 Calc, 143. (2) (1920) I. L. R. 45 Bom. gf, 
(3) (1915) I. L, R. 43 Calc. 207 3 23 ©. L, J. 390. 
{4) (1921) 26 C. W. N, 534. (5) (1914) 20 C. L. J. 13%, 


(6) (1916) 22 C. W. N. 325. (7) (1918) 23 C. W. N. 320. 
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es Flet cher, J’s observation was that while the decree-holder can certify 
193%. at any time this is “ Subject of course to the ordinary rule of limi- 
Ata, Kishoa tation that the certification must take place within such time asis 
Chowdhury required to save the case from being barred.” As this case was cited 


Jegat Bandhu Biswas in Prakash Singhs case (1) it may be that it should be taken as over- 
gg ruled, but if these observations (mean?) more than that after 12 
years Section 48 of the Civil Procedure Code will end the matter, 
what do they mean ? Take the case of a payment not evidenced by 
any writing of the debtor and not certified. The decree, let it be 
supposed, was in roro and in that year one rupee was paid out of 
Court on account of the principal money owing on the decree. The 
detree-holder in rg20 certifies the paymentand on the next day 
presents a pstition for execution relying on the certification as bring- 
ing him within Clause 5 of Article 182, What exactly is the answer 
tohim? If the payment had been made afterexecution was barred, 
e. g. after 3 years from the decree or last application (now “ final 
order ”, thereon), one might cut down the language of Clause 5 by 
the general principle that once a proceeding is barred, it cannot 
revive, Again, ifthe fact of the payment is not proved it might 
perhaps be said that the certification was not ‘in accordance with 
law”, In Jatindra’s case (2), where it was thought that the right to 
certify was go verned by Article 18r of the Limitation Act, it was 
held that execution was not barred because the payment was within 
three years of decree and the certification was within three years of 
payment and was a step in aid of execution. But we now know that 
there is no limit of tims for certification and on this point the case 
has been over-ruled, l 
A payment which does not satisfy the requirement of Section 20 
is nothing either under that section or under Article 182, It matters 
` nothing whether it is made within three years or after three years of 
the decree. Isitthen the law that if made within three years, 
because it gives rise toaright tocertify, which right may be exer- 
cised at any time, it keeps the decree alive indefinitely, since certi- 
fication whenever made will give it a fresh lease of life ? 

In my judgment the answer is in the negative but the only good 
reason for this answer is that certification does not under Article 
182 give a fresh start to the period of limitation, Now that it is 
settled law that Article 18r does not apply under the first clause 
of r. 2 of O, XXI and that there is no limit of time for certification, 
itis clear that the whole scheme of Article 182 breaks down if 
certification gives a fresh of start of itself. The intention of clause 


(1) (1928) L. R 561, A, 30. (2) (1918) 1. L. R. 46 Cale. 22. 
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5 is that if within the first period of three years an application is 
made to the Court for execution or to take some step in aid of 
execution another period of three years will become available, and 
if within that time another such application is made then a further 
three years will becomes available, and so on, Each timely and 
and proper application is. to have the effect of an extension for 
three more years. Itisto introduce an irrational surd into the 
process to attach this consequence to an act of decree-holder which 
need not be done in any given time, 4 

Let us consider, then how the matter stands asa question of 
construction, In Prakash Singh’s case (1) the question was left 
open, but the first clause of r, 2 of O. XXI was carefully examined, 
I have already shown that in certifying a payment the decreehol- 
der may be said in certain cases to be taking a step in aid of execu- 
tion and if his certification is what saves him from limitation it may 
be said very emphatically that in certifying he takes a step in aid, 
But that is not the test laid dowa by Article 182. I take the article 
as amended in 1927. . We have to see (1) whether when the Court 
“ records” the payments it passes a final order (2) whether when 
the decree-holder “certifies” the payment he makes (a) an applica- 
tion (b) to the Court to take some step in aid of execution, In my 
judgment the Court when it records the payment as it is bound 
to do without enquiry and without notice to the judgment-debtor 
is not making a judicial order but performi-g a ministerial Act, 
The entry does not bind the judgment-debtor in any way; he can 
dispute the payment if he ever has occasion to do so, If he 
is not content with the entry he can get a proper entry made on 
taking the proper steps. In the second place when the decree- 
holder certifies he makes no application under Article 182- any 
more than under Article 181, He informs the Court of a fact or 
he tells it a lie but that is all, In the third place he does not ask 
the-Court to take a step in aid of execution. Whatever his object 
is he professes to be discharging a statutory duty which is equally 
a duty whether he is or is not in a position to ask for execution 
or likely to want it. If he “certifies” the Court “records” without 
his asking and the step taken by the Court is not taken as a means 
to facilitate execution or as a preliminary or supplementar} mea- 
sure in execption of the decree. The article does not refer to the 
applicant taking a step but to an application to the Court (a) for 
execution or (b) to take a step. The Court will record an alleged 
payment in full and an alleged part payment with equal indifference, 


(1) (1928) L. R. 56 1. A. 30. ° 
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sp The motives of the decree-holder do not come into question which 


n93t depends first on there being an application and secondly upon the 
_ Amar Krishoa character of the application, or more correctly upon the character 
sagr anuy of the act which the Court is asked to do, 
Jagat Bandhu Biswas The phrase refers to an executing Court asked either for execu- 
aa tion or else asked to take a step.whether with a view to 
ordering execution, or in furtherance of the working out of execu- 
tion, It does not refer to any and every application to any eourt 
which may fn the circumstances, if successful, put the applicant in. 
a better position to ask for execution from the executing Court; 
Murgeppa v. Basawantrao, (1), It means that if the executing 
court is merely asked to issue notices under O. XXI. r. a2, that 
will be sufficient ; and if less than three yerrs ago it was asked to 
give delivery of possession to the decret-holder as auction-pur- 
chaser that again may save limitation even if the petition for execu- 
tion was more than three years ago, ‘' To take a step in aid” etc,” 
is merely a phrase in amplification of the phrase “for execution,” 
Otherwise, the latter phrase would be referable only to the tabular 
statement‘under O XXI, r. 11 (2), The decree-holder who certi- 
fies a payment is not asking the court to take any action of the- 
character indicated by clause 5. 
My review of the cases leads me to think that the doctrine 
` which treats certification by the decree-holder as giving a fresh 
-period of limitation necessarily introduces confusion into the 
working of Article 182 and that sooner or later it must be negatived 
in spite of the fact that it has long been accepted by high autho- 
tity. It seems to me advisable to raise the question formally. I 
would therefore refer to a full Bench the following questions :-— 
(a) Whether certification by a decree-holder under clause x of 

r, 2 of O, XXI is an application to the Court to take some step in 
aid of execution of the decree 


* 


(b) Whether when the Court records a payment under the 
said clause it passes a final order on such an application, 

(c) Whether Tarini v. Bishtoo Lall (2); Wasi lmam vy. 
Poonit (3) ; Rakal Das v. Jogendra (4), and Jatindra v. Gagan (2) 
were rightly decided in so far as it was heldin these cases that- 
‘certification by the decree-holder was an application to the Court 
to take a step in aid of execution ? ' . 


(1) (1913) I. L, R. 37 Bom, 559. 
(a) (1886) I. L; R. 12 Cale. 608. (3) (1893) I, L. R. 20 Cale. 696. 
(4) (1909) 10 C. L. J, 467.0, (5) (1918) I. L. R. 46 Calc, 22. 


* 
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As the case comes before us on second appeal we must refer 
the whole case to the Full Bench, 

Pearson, J,—I agree, 

Mr, Narendra Kumar Das for the Appellants, 

- Mr, Chandra Sekhar Sen for the Respondents, 

The following judgments were delivered : 

C. C. Ghose, J.s In this case, the questions referred to the 
- Full Bench for decision are as follows :— 

(a) Whether certification by a decreé-holder andes clause (1) of 
R, 2 of O, XXI Civil Procedure Code is an application to the Court 
to take some step in aid of execution of the deotee ; 

(b) Whether when ehe Court records a payment under the said 
clause it passes a final order on such an application and 

(c) Whether Zarini v. Bishtoo Lal(1); Wasi Imam vy. Poonit 
(2); Rakhal Das v, Jogendra (3) and Jatindra v, Gagan (4) were 
rightly decided in so far as it was held in these cases that certifica- 
tion by the decree-holder was an application to the Court to take a 
step in aid of execution, 

In order to understand the significance of the questions raised, 
it ig necessary to state shortly the facts involved in the case in which 
this reference has been made. The appellants obtained a decree 
against the respondent on the 13th January 1922. Execution of the 
decree was applied for by the decree-holders on the 30th June 1925. 
They stated that asumof Rs, 2s had been paid to them by the 
judgment-debtor sometime in 1924, The application for execution 


was, however, dismissed for default on the rath September 1925. 


The next application for execution of the decree was on the 14th 
May 1929. In their application, the decree-holders stated that a 
sum of Rs, 25 had been paid by the judgment-debtor on the 18th 
July 1928. According to the decree-holders, payment of this sum 
of Rs, 25 was evidenced by a letter sent to them by the judgment- 
- debtor through a third person. The judgment-debtor denied that 
he had made any payment whatsoever on the 18th July 1928 or that 
he had sent any such letter as was alleged by the decree-holders. 

The Munsiff found that no payment of Rs, 25 had been made by 
the judgment-debtor on the 18th July 1928 and he accordingly dis- 
missed on the asth July 1929 the epehcelon for execution as being 
barred by Imitation, 

An appeal was carried by the decree-holders to the Subordinate. 
Judge. He found that, as a matter of fact, the payment on the réth 
July 1928, relied upon by the decree-holders, had been actually made, 


(x) (1886) I. L. R, 12 Cale. 608, (2) (1893) I. L. R. 20 Cale. 696. 
(3) (1909) 10 C. L. J. 467. (4) (1918) I. L. R. 46 Cale. a2. 
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—— but that inasmuch as the decree-holders had failed to prove that 
side the letter accompanying the payment and referred to above was in 


Amar Krishna the hand-writing of the judgment-debtor orina writing signed by the 
satis judgment-debtor, the decree-bolders were not entitled to a fresh period 
Jagat Bandhu Biswas of limitation from the date when the said» payment was made; in 
GC. Ghose, g. other words, the learned Subordinate Judge dismissed the appeal, hol- 

B ding that execution could not proceed as it was barred by limitation, 

The decreg-holders then preferred a second appeal to this Court 
and on‘their behalf it was argued before the Divisional Bench and 
also before us that their application for execution was not barred by 
limitation under clase (5) of Art. 182 of the Limitation Act, not- 
withstanding the fact that the decree-holders were unable to take 
advantage of the provisions of Section 20 of the Limitation Act, 
The argumentias developed by the learned Advocate for the Appel- 
lants is set out in full on page 6 of the Paper Book, 

Under clause (5) of Art. 182 of the Limitation Act as amended 
by Act I of 1927, a period of three years is prescribed for the exe- 
cution of a decree and the time from which the said period begins 
to run is stated to be the date of the final order passed on an appli- 
cation made in accordance with law to the proper Court for execu- 
tion, or to take some step in aid of execution of the decree. It was 
argued that a decree-holder could certify payment at any time, there 
being no limitation applicable to clause (1) of Rule 2 of Order XXI 
Civil Procedure Code and that certification might be in the execu- 
tion petition itself and if, as has been held in some cases, that, 

' certification by a decree-holder was a step in aid of execution, then 
the decree-holders’ petition for execution made, asit was, on the 
- 14th May 1929 wasintime and not barred by limitation by the 
combined operation of Clause (1) of Rule 2 of Order XXI Civil 
Procedure Code and Clause (s) of Art, 182 of the Limitation Act, 

This being a second appeal, the case itself has got to be disposed 
of by us and in the remarks which follow will be found my answers- 
to the questions referred toithe Full Bench as also my decision on 
the points raised by the appellants, 


Now, the certification of payment such as was made in this case 

was under the provisions of Clause (1) of Rule 2 of Order XXI 

Civil Procedure Code which state that “ where any mopey payable 

. s under a decree of any kind is paid out of Court, or the decree is 

° otherwise adjusted in whole or in part to the satisfaction of the 
decree-holder, the decree-holder shall certify such payment or 

adjustment to the Court whose duty it is to execute the decree, and 

the Court shall record the same accordingly ”, It is not necessary 


Vou, LIV,] HIGH COURT, 


to refer in detail to Clauses (2) and (3), but it is useful to remember ae 
that under the present Code of Civil Procedure, no payment or 1931s 

. ; ryan? 
adjustment which has not been certified or recorded can bs recog- Amar Krishna 
nised by any Court executing a decree. Now, when one considers Chowdhury 


the scheme of Rule 2 of Order XXI Civil Procedure Code, itis clear Jagat Bandhu Biswas 
that certification by the decree-holder is not and cannot be treated CC Ghose, F. 
as an “ application ” made to the Court on which there must neces- s 
sarily ba an adjudication or order by the: Court, but ‘hat Clause (2) 
of Rule 2 of Order XXI Civil Procedure Code contemplates an 
application by the judgment-debtor necessitating a judicial decision 
thereon by the Court whether the payment alleged by the judgment- 
debtor should be recorded or not, The judgment-debtor when the 
decree-holder certifies a payment under Clause (tr) does not come 
into the picture at all; and, as his been laid down by their 
Lordships of the Judicial Committee there is nothing to indicate 
that the Legislature intended that the certification of a payment by 
the decree-holder under Clause (1) of Rule 2 of Order XXI Civil 
Procedure Code should bə treated as an “application.” It may 
be useful to quote the words used by their Lordships. Their 
Lordships observe [See Prakas Singh v. Allahabad Bank 
Limited (1)) : “The terms of Order. XXI r. 2 (1), in their ordinary 
meaning do not involve any application by the decree-holder : 
the decree-holder would comply with the terms of the rule if he 
were to certify to the Court that money payable under the decree 
had been paid to him out of Court, and it would then rest with the 
Court to record the payment’in accordance with the provisions of 
the rule, The rule imposes a duty upon the decree-holder to certi- 
fy the payment, and a duty upon the Court upon such certificate 
being given to record such payment.” 
** Rule 2 (3) provides that a payment which has not been certi- 
. fied, or recorded as aforesaid, shall not be recognized by any 
Court executing the decree, The provision intr. a (3) no doubt 
was inserted for good reasons known to the Legislature, and it is 
obvious that the provision must tend to simplify and expedite the 
proceedings in the Court executing the decree, There is noth- 
ing, however, in r. 2 (3.) to indicate that the Legislature intended 
that the certification of a payment by the decree-holder under rule 
2 (1) should be treated as an ‘application’ ” _ $ 
In my view, the observations of their Lordships of the Judicial 
Committee conclude the matter and it is unnecessary to pursue the 
matter further, 


(1) (1928) L. R. 561. A. 30, 
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The next question is, when the decree-holder: proceeds to 
certify a payment which has been made out of Court in satisfaction 
of a decree, does he thereby take a step in aid of execution of the 
decree within the meaning of Art, 182 Cl (5) of the Limitation Act ? 

Now, under chuse (5) Art, 182 there must be an “application” 
by the decree-holder to take some step inaid of execution, If, 
however, certification by the decree-holder is not an “application”, 
as has been held by their Lordships, then obviously the question 
as to whether there was a final order on an application to take a 
step in aid of execu¥on within the meaning of clause 5 does not 
arise, But itis necessary to examine the point as to whether 
or not ‘certification’ is in itself a step in aid of execution. Now, 
to take some step in aid of execution must mean some proceeding 
to obtain an order of the Court in furtherance of the execution of 
the decree, Certification of payment by the decree-holder, if sec- 
tion 20 of the Limitation Act cannot be attracted thereto, would 
be insufficient to keep the decree in force and would, therefore, 
be no step whatsoever in furtherance of the execution of the decree, 
It would be a meaningless farce. Besides, it must be remembered 
that a step in aid of execulion can only be taken in the course 
of an execution proceeding which is pending, or capable of 
being kept alive and there can be no step in aid of execution 
where the execution itself is already barred. Each case must 
depend upon its own facts ; but it is clear that it cannot be 
laid down as a matter of law that the decree-holder’s 
certification is in itself a step in aid of execution and can 
afford a fresh starling point of limitation, The payment must 
be made within three years of the decree or of the last starting 
point of limitation to be effectual under section 20 of the Limita- 
tion Act, but it may be certified at any subsequent time by -the 
decree-holder. But the certification itself, in my Cpinion, is nota _ 
step in aid of execution, The Legislature cannot have intended 
that certification by the decree-holder can be used for the purpose 
of nullifying the provisions of Art, 182 of the Limitation Act, 


I have not thought it necessary to refer to the numerous cases- 
to be found in the books. The material ones are referred to by 


„the learned Chief Justice in his order of reference, If? my view 


the answers to the three questions referred to the Full Bench 
must be in the negative, 

It was sought to be argued. before’ us that the judgment- 
debtor was estopped from deaying that the letter accompanying 
the payment referred to above was in his hand-writing or signed 
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by him, having regard to the provisions of section 115 of the CIVIL. 
Evidence Act. This point has b2en examined by the learned Di 
Chief Justice in his Order of Reference and, for the reasons given i 

a ; : ‘ . Amar Krishna 
by him, was negatived. I respectfully agree with him, ; Chowdhuty 


As regards this appeal, I am of opinion that the learned Subor- 
dinate Judge has taken a correct view of the matter and the pre- 
sent appeal being without substance must be dismissed with costs 

. before us and the Division Bench. The hearing-feesis assessed 
at two gold-mohurs in each Cage, l 

Buckland, J.—The questions referred to this Bench present 
no difficulty, notwithstanding the lengthy chain of authorities 
bearing upon the point whether certification by a decree-holder is 
a step in aid of execution, once the principles of the decision in 
Prakash Singh v, Allahabad Bank Limited, (1) are appreciated and i \ 
applied. 

Their Lordships of the Judicial Committee drew attention to 

‘the distinctions to be drawn between the procedure prescribed 

by the terms of Rules 2 (1) and 2 (2) of Order XXI Civil Proce- 

dure Code, which exclude all such argument ag has been addressed 

to us as to the meaning and effect of Rule 2 (t) based upon any 5 
supposed analogy to the meaning and effect of Rule 2 (2). 

Under Rule 2 (1) where money is paid under a decree 
out of Courtto the satisfaction of the decree-holder, the latter 
is required to certify the payment to the Court and the 

e Court is required to record the same accordingly, It is contended 
that in so doing the Court makes a final order within the mean- 
ing of Article 182 (5) of the Limitation Act. It is unnecessary to 
express more than doubts as to whether in recording the payment 
the Court makes any order or whether its act is other than minis- 
terial, for the point at which such considerations arise is, in my 
Qpihion, far from being reached. For the same reason it is un- 
necessary to consider whether by fulfilling the requirements of 
Rule 2 (1) the decree-holder takes some step in aid of execution 
of the decree, or dialectical subtleties founded upon the right of 
the decree-holder to execute his decree for the balance 
or his subsequent incapacity to execute the decree +for the amount 
which he ehas . received. In the authorities cited we find 
discussions as to whether an application for, certification is ° : 
a step in aid of execution, but however cogent or otherwise the 
reasoning may be which has led in the past to its being so held it is 
no longer of value for after the decision of the Judicial Committee 
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the question is capable of solution upon far simpler and less contro- — 
versial grounds, 

_ Their Lordships had occasion to decide whether cretification 
under Rule 2 (x) was an application within Article 18x of tha 
Limitation Act and in the course of his judgment Sir Lancelot San- 
derson pointed out that the terms of the rule do not provide for 
any application being made by the decree-holder, As however 
the learned Judge later observed that such certification was not an .. 
application within the meaning of Article 18x it has been argued 
that certification may nevertheless be an application within the 
meaning of Article 182 (5). But for his Lordship haviny, in an 
earlier passage declined to express any opinion with reference to 
cases cited dealing with matters which were held to be steps in 
aid of execution of a decree within the meaning of Article r82 (5), 
a point which it was not necessary to determine, there would be no 
foundation whatever for such a contention, If, as has been decided, 
the terms of Rule 2 (1) involve no application, and certification is ‘ 
not an application within the meaning of Article 181, the resi- 
duary Article to be applied to applications for which no period of 
limitation is provided elsewhere in the Schedule to the Act or 
by section 48 C. P. C,, how can it possibly be said to be an appli- 
cation made to take some step in aid of execution and 4s such 
within the meaning of Article 182 (5)? In my judgment the 
short answer is that there was no application at all, and that being 
the case Article “182 (s) cannot be invoked on behalf of the 
appellant, 

For these reasons I would answer the fifst and third ques- 
tions referred in the negative. The second question does not 
therefore arise and I agree with the order which it is proposed 
should be made. 

Suhrawardy, J:—I am of the same opinion. The point © 
has been so lucidly and thoroughly discussed in the Order of Refer- 
ence that I cannot add anything useful. I agree that the ques- 
tions referred to the Full Bench have to be answered in the way 
that my learned brothers Ghose and Buckland, JJ. have stated in 
their Judgments, 

Mukerji, J.—I can find nothing that I may usefully add to 


¿e © what Las been said by my Lord the Chief Justice in his Order of 


Reference and by my learned brothers Ghose'and Buckland, JJ, in 
the judgments just delivered, I agree in the order proposed, 


Rankin, C. J. : I agree, 
AT. M, Appeal dismissed, 


* 


+ 
* 
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CIVIL REFERENOE. 
Before Mr, Justice Sukrawardy and Mr, Justice Jack. 


PURNA CHANDRA SAHA 
v. 


HYDER ALI PATARI AXD oTHERS,* 
4 
Stipulations as to interest in excess of 124 per cent. based on contract, tf enforce» 
able—Sectiens 178 and 179, Bengal Tenancy Act (VIII of 1885), if prohibit 
excess interest even in cases of contract prior to the pasfing of the Act and 
in respecti of Mokorart tenures. 


The provisions of Sections 178 and 179 of the Bengal Tenancy Act make 
all stipulations as to payment of interest In excess of 12} per cent. unenforceable 
whether the contract was executed before or after the passing of the Bengal 
Tenancy Act or whether it related to a permanent Mokorari tenure or not. 


Reference under Order XLVI, Rule x of the Code of Civil Pro- 
cedure made by the Munsif, rst Court, Chandpur in the matter of 


' validity of plaintiff’s claim to interest on arrears of rent at the rate 


of 3 per cent, per month based.on a contract executed by defen- 
dant’s predecessor on 21st Chait 1284 B, S, 


The relevant facts will appear from the following letter of 
Reference. 

“JY have the honour to subimt for the decision of the Hon'ble 
High Court under Order XLVI, Rule 1, Civil Procedure Code the 
following points which have arisen on the hearing of rent suit 
No, 419 of 1930 of this Court (Perna Chandra Saka v, Hydar Aii 
Patati and five others), 

“Tn this suit the plaintiff seeks to recover rent asa fractional 
landlord in respect of a permanent Mukrari tenure atthe rate of 
Rs, 8-1 anna pèr year in his share for the years 1333 to 1336, 
cesses thereon at 6 pies in the rupee and interest on the arrears 
at the rate of 3 percent per mensem, ‘The total claim amounts to 
Rs, 45-9 annas only. The evidence makes out the claim, The only 
point that raises difficultyis whether the plaintiff can recover interest 
at the rate of 3 per cent per mensem, The plaintiff’s claim of 
interest at this rate is,\based upon a stipulation inthe Kabuliyat 
(Ex, 1) executed by the defendants’ predecessor on 27st Chait, 1284 
B. S. But whether this contract can be given effect to in view of 
the provision of section 178(1) (i) of the Bengal Tenancy Act which 


* Reference No. 20 of 1930, made by the Munsif, rst Court, Chandpur, on 
the 30th July, 1930, in Rent Suit No, 419 of 1930 of his Court. 
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lays down that “Nothing in any contract between a landlord and a 
tenant made before or after the passing of this Act shall affect the 
provisions of section 67 relating to interest payable on arrears of 
rent.” It is urged on behalf of the plaintiff that this provision is 
the result of an amendment made in tlfe section by Act IV of 1928 
(B. C.) and that prior to this amendment the section did not inter- 
fere with contracts regarding interest made before the passing of the 
Bengal Tengncy Act (VIII of 1885) and that the amending Act 
has no retrospective operation, In support of this contention reli- `, 
ance is placed upon a decision of the Hon’ble High Court in the 
case of Hamiddidin Khan v. Ramani Kanta Roy noticed in 
33 C. W. N. 123 (notes), In that case the tenant wanted to take 
advantage of the amendment made during the pendency of the cage 
in second appeal but it was held that the amendment could not be 
applied retrospectively to that case, Stress is laid upon the follow- 
ing observation of His Lordship Mukerji, J. quoted in the above 
report “ I do not find any word either in section 178 or anywhere 
else in the Amending Act which gives this amendment retrospective 
operation”, To my mind what this observation means is that the 
Amending Act does not apply to cases which had been instituted 
prior to the passing of that Act and not that it has no application 
to contracts made before the passing of that Act. The wording of 
the amended section 178 expressly covers contracts made prior to 
the passing of Act of 1885. The next contention of the plaintiff is 
that section 179 of the Bengal Tenancy Act VIII of 1885 makes the 
contract in this case valid though it may offend against the amended 
provision of section 178, There can be no doubt that section 178 
must be read subject to the exception provided in section 179 which 
deals with a particular class of tenancies, In the present case the 
tenancy isa permanent Mukarari lease ina permanently settled area, 
So section 179 evidently applies to it, But this section contajns a 
proviso that the landlord of a permanent Mukarari lease in a pet- 
manently settled area is not entitled to recover interest at a rate 
exceeding that set forth in section 67. lam however asked by the 
plaintiff's pleader to read section 179 excluding the proviso on the 
ground that this proviso was added by the Amending Act IV of 
1928 (B.C.). His contention is that the proviso does not apply to 
any contract made before the passing of Act IV of 1928 which intro- 
duced it, In Mr, Sen’s latest edition of the Bengal Tenancy Act an 
opinion is expressed to the effect that this proviso has no retros- 
pective effect and as such applies only to contracts made after the 
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fere with contracts made prior to the passing of Act VIII of 1885 
for payment of interest at a higher rate than 1234 per cent, and at 
the same time added the proviso to sectien 179 by the same enact- 
ment. So I think I would not be justified in this case in regarding 
section 178 with the amendment made in it but section 179 without 
the amendment made therein by the tame amending Act, I the 
case of contracts made after the commencement of Act VIII of 1885 - 
it might be said that section 179 of that Act gave the lessor of a 
permanent MukaMri lease ina permanently settled area a right to 
recover interest atthe contract rate even if it exceeded the rate 
provided in section 67 and the change in section 1yg made by Act 
IV of 1928 did not therefore affect that right in the absence of any 
thing to show the contrary. But in the case of the present contract, 
as already stated, the right to recover interest at 3 percent. per 
mensem was based ona contract which was not at any time before 
21st February 1929, affected by provisions of Act VIII of 1883 and 
this right cannot therefore be said to have been given or protected 
by section 179 as it stood before 21st February, 1929. The result 
seems to be rather anomalous butit is inevitable if that be the 
effect of truly interpreting the section, In cases of contract made 
after the commencement of Act VIII of 1885 it may be said that 
there was an express provision of law made in section 179 and the 
parties to the contract were led by the statutory provision to regu- 
late their respective rights, This consideration does not exist in 
cases of prior contracts which the legislature had power to interfere 
by subsequent legislation. But itis not forthe Court to seek for 
the motive lying behind an enactment, The Court is to interpret the 
statute, There is no case covering the point under consideration and 
it is not free from difficulties or doubts. My decisian in the present 
suit would be final under section 153(b) of the Bengal Tenancy 
Act. The decision in this suit would therefore regulate the right of 
parties in all time to come regarding the rate at which the plaintiff 
can recover interest on arrears of this tenancy from the defendant, 
The plaintiff claims interest at the rate of 36 per cent, per annum 
whereas the statutory rate is 1234 per cent, per annum, The differ- 
ence is substantial and the` decision of the point oħe way or the 
other in this suit would have a permanent effect on the parties, So 
I beg to seek the opinion of the Hon’ble High Court on the point. 
I may refer here to another argument advanced by plaintiff's pleader. 
He points out that the Kabuliyat describes the tenure to be a Putni 
and he contends that the provisions of the Bengal Tenancy Act 
would not apply to this case in view of section 195 (e) of the Act, 
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What section r95(e) provides is that “Nothing in this Act. shall 
affect any enactment relating to Putni tenures in so far as it relates 
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to those tenures.” This section does not’ make the Act entirely Pura Chandra Saha 


inapplicable to a Putni tenure but only lays down that its provisions 
should not override any provision of the law relating to Putni Regu- 
lation (VIII of 1819), That Regulation contains no provision about 
the rate of interest on arrears, Nor does that Regulation contain 
aby provision like section 179 of tbe New Bengal Tenancy Act 


prior to its amendment by Act IV of 1928 (B, Cc.’ However the 


matter is laid before the Hon’ble High Court for decision. 
“In the circumstances stated above I beg É seek for a decision 


. of the Hon’ble High Court on the point of law involved in the 


determination of the question whether in this particular case the 
plaintiff is entitled to recover interest on the arrears of rent at the 
rate of 3 percent, per mensem stipulated in the Kabuliyat, I 
reserve passing final orders in the suit, awaiting receipt of the 
Hon'ble High Court’s order in the matter, ” 

The following judgment was delivered :— 

It is quiie clear that the law as it now stands makes all stipula- 
tions as to payment of interest in excess of 1234 per cent, unenforce- 
able whether the contract was executed before or after the passing 


of the Bengal Tenancy Act or whether it related toa permanent 
Mokarari tenure or not. : 


This follows from the provisions of sections 178 and 179 of the 
present Act. 


Section 179 of the Act nullifies the effect of the rulings to the 
effect that interest in excess of 1234 per cent might be recoverable 
under the terms of permanent Mokarari leases. 


Let the Reference be returned with this opinion, 


S K, R Reference answered, 
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Before Mr. Justice M, N. Mukerji, and Mr, Justice S. N. Guha, 


* 


Civit. . HARAN CHANDRA CHAKRAVARTI AND ANOTHER 
1931. 
Se teal J. 


$ 7 Í 
E | . KALIPRASANNA SARKAR.” 
Injunciion—T. enant, ifcan erect permanent structure-mPower givin by Amal- 
nama—Amalnama, a lease—~Amalnama not vegistered~Amainama may be 
used fer collateral purpose-Erecting permanent structure, mot a collateral 
Jact but a term of the lease—Registration Act (XVI of 1908), Secs. 17(d), 49, 
cls. (a) and (e) and Proviso. 


A certain Amalnama described the land settled but reserved the measurement 
of it for determining its arca for the future and stated that on ascertainment of 
the area on measurement the rental would be calculated ; specified the ntrish or 
rate of rent at Rs. 80 per bigha; recited that the nasar, Rs. 20, had been 
received ; recited that the executant settled the land in sarasari right and stated 
“ that you may erect, if you 30 desire, pucca structures (on the lands),” It did 
not contemplate the execution of any further document in future to complete the 
transaction : 


Held, that the Amalnama was a lease. 


That the settlement evidenced by Amalnama was a settlement with no term 
fixed, but reserving a yearly rent of Rs. 80, required to be registered as being hit 
by clause (d) of section 17 of the Registration Act. 


That the settlement not being registered could not affect any property com- 
prised therein under clauses (a) and (c) of section 49 of the Registration Act. 


That the Amalnama though unregistered, could be used for proving such 
collateral facts as the fact of the tenant’s possession, or the nature of such posses- 
sion or the date on which'such possession began and similar other matters. 


The authority piven to the tenant by the Amalnama to erect pucca structure on 
the land, if he so desired, was not a collateral fact but one of the terms of: the 
lease itself, This was nothing less than a transaction affecting the property In 
which the structures were to be erected within the meaning of clause (c) of sec- 

‘ tion 49 of the Registration Act. 


Varada Pillai v. Yeevarathnammal (1) and Vyravan Chetti v. Subramanian 
Chetti (a), distinguished. 


* Appeal from Appellate Order No. 304 of 1930, and Appeal frem Appellate 
Decreo No. 1747 of 1930 with Application, against the order of Babu Jatindra 
‘ . ` Nath Mukherjee, Sabordinate Judge of Rajshahi, dated the 18th March, 1930, 

reversing the decree of Babu Surendra Nath Palit, Additional Munsiff, Boalia, 
dated the 3rd April, 1928. 


Q 


(1) (1919) I. L. R. 43 Mad, 444. ° (2) (t920) I. L. R. 43 Mad. 660. 


r 
= 
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That in the circumstances of the case, the proviso to section 49 of the Regis- 
tration Act added by section 10 of the Transfer of Property (Amendment) Supplo~ 
mentary Act, 1929, was inapplicable. 

Appeal by the Defendants, 

Suit for permanent irfjanction, 

The material facts appear from the judgment, 

Messrs, Sarat Chandra Roy Chowdhury, Bireswar Bagcki and 
Priya Nath Bhattacharjee for the Appellants, s 

Dr, Radka Binode Pal and Mr, Jaiirindra Nath Das for the 
Respondent in Appeal No. 1747. P 

C AV 

The followirg judgment was delivered : 

This appeal has been-preferred from an order of remand by 
which the Subordinate Judge, holding in an appeal that an Amal- 
nama, which had been filed by the defendants in the trial Court as 
evidence on their behalf and on the basis of which they succeeded 
in that Court, was not admissible, has remanded the suit to that 
Court for a fresh decision after taking such evidence as the parties 


- may choose to adduce, The facts necessary to be stated are the 


following, 

The plaintiff sued the defendants for a permanent injunction 
restraining the latter from erecting a pucca boundary wall on a 
small plot of land, and also a mandatory injunction calling upon 
them to demolish a Pucca wall which they had already erected, 
These and other consequential and incidental reliefs were asked for 
on the basis of a declaration that was also sought to the effect that 
the defendant No. 1 wasa mere tenant at will with respect to the 
said plot of land, 


On behalf of the defendants it was pleaded ingr adja that the 
defendant No, r isa permanent tenant on the land with his rental 
_fixed and that he had accordingly a right to build pucca structures 
“on the land. Other objections were also taken, but for the purposes 
of this appeal it is not necessary ta set them out, 


The Amalnama was filed by the defendants in support of: their 
defence, It runs in these words ; 


“An Amalnama is executed to the following effect. I settle 
with you if savasai rights the patit lands lying immediately to the, 
east of, and appertaining tothe house purchased by late Ram 
Chandra Majumdar, situated in Bibir Chak Police Station Rampur 
Boalia——~with a propsr nazar and nirtkh calculated at Rs, 80 per 
bigha, I shall afterwards measure the said lands and take the azar 
found due to me and shall fix the rental, Now, on takingin all, 
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Rs. 20 as sagar from you, I execute this Amalnama, Be it men- 
tioned, that you may erect, if you so desire, Pucca structures (on 
the lands), ” 

The document contains all the terms of the tenancy, places the 
tenant in possession and discloses an intention to create a present 
demise, It describes the laud settled and only reserves the 
measurement of it for determining its area for the future and states 
that on ascertaliment of the area on measurement the rental would 
be calculated. It, nevertheless, specifies the ssrikA or rate of rent 
at Rs, 80 per bigha It recites that the masar, Rs. 20, has been 
received, It recites also that the executant settles the land by it in 


, Sarasavi rights. It further states thus:—“ Be it mentioned that 


you may erect, if you so desire, Pucca structures (on the lands), ” 
It does not contemplate the execution of any further document in 
future to complete the transaction, In these circumstances, it is 
impossible to regard the Amalnama as anything but a lease, The 
Subordinate Judge has taken the same view. 

The settlement evidenced by this document is not from year to . 
year, nor for any term exceeding one year, and is a settlement with 
no term fixed, but it reserves a yearly rent of Rs, 80 per bigha and 
is accordingly hit by Cl, (d) of section r7 of the Registration Act. 
Not being registered the document cannot affect the property it 
concerns and cannot be received as evidence of any transaction 
affecting the same [Cl, (a) and CI. (c) of section 49 of the Act.] 
The question then is whether notwithstanding section 49 of the Act, 
the document may be used for other purposes, There is no question 
that it may be so used for proving such collateral facts as the fact 
of the defendant No, 1's possession or the nature of such possession, 
or the date on which such possession began and similar other 
matters, But what is the fact to prove which the defendants desite 
to use the document inthe present case? Plainly, the fact thfat_ 
they had authority. to erect Pucca structures on the land if they so 
desired, This, in our opinion, is not a collateral fact but one of 
the terms of the lease itself, Not being admissible as a lease, the 
document, cannot, in our opinion, be received in evidence to prove 
one of the terms of the lease. The permission granted or authority 
conferred by the document to erect Pucca structures, ia our judg- 
“ment, is nothing less than a transaction, affecting the property on 
which the structures are to be erected, within the meaning of Ch (c) 
of section 49 of the Act, 


Two decisions have been strongly relied on on behalf of the 
appellants, One of them is the decision of the Judicial Committee 


Vor. LIV. ] HIGH COURT, 223 
in the case of Vyravan Chetti v, Subramanian Chetii (1) in which ans 
there was an agreement between the first and the second mortgagees 1931» 

in respect of an identical property tbat both parties should, a$ Haran Chandra 
regards rights, stand in the same position without claiming prior or nae a 


subsequent rights, and divide and appropriate in equal halves, as all peasenint Sarkar. 
per terms mentioned therein, whatever amount may be realized, on =. 
the-date of realization. Their Lordships held on a construction of 
the agreement that ifthe whole effect of the agreathent was to 
provide merely that ths realized money was to be divided in equal 
shares, there was nothing to require it to be regigterad ; and if on 
the other hand there were two distinct provisions, the one relating 
to the rights of the property and the other with regard to the divi- 
sion of the money realized, then as the proceedings inthe suit 
related merely to the question of the realized money the agreement 
need not be registered for the purpose of being given in evidence in 
that suit, although it would require registration in a suit relating to 
the regulation of the rights against the estate itself. In relation to 
this decision it may be stated that it is impossible to separate the 
provision as to permission or authority to erect Pucca structures 
from the other terms of the document under which the defendant 
No. 1 came into possession and the purpose for which it is now 
sought to ba used is to establish the incidents of the tenancy created 
by the document. The test in a case like the present one has been 
sufficiently indicated by the Judicial Committee in the case of 
Subramanian Chettiar v. Arunachalan Chettiar (2) in which their 
Lordships in holding that a particular clause in a lease did not 
require registration observed as follows: ‘Its provisions form no 
part of the terms of the holding under the lease ; their effect will be 
exhausted some years before the lease takes effect. The payment 
— for is no charge onthe property ; it is not rent nor reco- 
le as rent, buta mere personal obligation collateral to the 
lease.” In our opinion it is impossible to regard the clause with 
which we have to deal as a mere personal right or obligation colla- 
teral to those created by lease. The other case relied on on behalf 
of the appellants is that of the Judicial Committee in Varada Pillai 
ve Jecvarathnammal (3) in which recitals in certain petitions of the 
fact that these was a gift were used not as evidence that the gift was 
actually made such evidence being excluded by section gr of the ° . 


(1) (1920) J. L. R. 43 Mad. 660. 
(2) (1902) L. R. 29 1. A. 138; L L. R, 25 Mad. 603. 
(3) (919) I. L. R, 43 Mad. 244. 
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Evidence Act, but for the collateral purpose of showing the nature 
of possession held by the alleged donee. 


Some other decisions were cited at the bar, but we do not refer 
to them as, in our opinion, they do not bear upon the case, Reference 
was made by the learned Advocate for the appellants to the proviso 
added to section 49 of the Indian Registration Act by section ro of 
the Transfer of Property (Amendment) Supplementary Act, 1929. 


In view of dur decision that the Amalnama conld be used as evi- . 


dence of any collateral transaction but that in the present case the 
purpose for whiclyit has been sought to be used does not fall within 
that description, the proviso, even ifit may be availed of by the 
appellants, will not be of any assistance to them, 

The decision complained of is, in our judgment, right. We 
accordingly dismiss the appeal but without costs, the respondents 
not having appeared in it, 


SA, 1747 of 1930. 


The judgment just givenin M, A. No, 304 of 1930 will also 


apply to S. A. No, 1747 of 1930 which challenges the same decision 
of the Subordinate Judge as by way of an appeal from appellate 
decree, That appeal is also dismissed and with costs to the res- 


pondents who have appeared, 
The application is dismissed, 
A, T, M, Appeals and application dismissed, 


-e 
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Betore Mr, Justice Sukrawardy and Mr. Justice Graham. - 


PITAMBAR LAIK . T l Givin 
a 1931. 
° P., l Ved 


f May, AT) 6, 7 1a, 


MATI LAL LAIK AND orgess,* 


Ghaiwali tenure—Bankura—Graat, construction ahaa AN loti of 


Government acting within their authority—Ghatwal rightly dismissed —~ 
—Forfeiinre of tenure—Order of Magistrate, if cap be questionsd in 
Ciail Comri—Fudgment of appellate Comit met in acctrdance with law— 
Civil Procedure Code (Act V ef 1908), O. gt R. 41. 


In construing grants of ghatwalé tenures, it should be presumed in the absence 
of evidence to the contrary, that the officers of Government were actlog within 
their authority, 


Satya Narain Singh v. Satya Niranjan Chakravarti (1) followed. 

A Magistrate can dismiss a ghatwal fora reasonable cause. 

Where a ghatwal has been rightly dismissed, such dismissal carries with it the 
forfeiture of his tenure. 

Secretary of State v. Paran Singh (2) followed. 

Jogendra Nath Singh v. Kali Charan Rey (3) distinguished, 
ı The order. dismissing the plaintiff from the office of Ghatwali being final, . 
cannot be questioned in Civil Court. 


-Though the judgment cf the Court of appeal, which was a judgment of 
affrmance, was not in accordance with law, having regard to the nature 
of the present case and the particular facta and circumstances proved, the case 


was not remanded to the lower appellate Court, as no matter was required to be 
further investigated. 
Appeal by the Plaintiff, 
uit for ejectment. . j 
e material-facts appear from the judgment, 

~ Messrs, Sarat Chandra Bose and Subodh Chundra Dutt for the 
Appellant, 

= Dr, Sarat Chandra Basak, Messrs. Nasim Ali, Panchanan 
Ghose and Gunendra Krishna Ghose for the Respondents, 


The judgments of the Court were as follews : =< 


*Appeal front Appellate Decree No. 40 Of 1930, against the decree of J. Dey 
Esq, District Judge of Bankura, dated the 26th June, 1929, affirming that of Babu 
Haripada Majumdar, Subordinate Judge of Bankura, dated the goth April, 
1927, f 


(1) (1923) 28 C, W. N. 351. (2) (1878) 1. L, R, 5 Cale, 740. 
(3) (1905) 5 C. W. N. 663. { 
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a Graham, J:—This appeal by the plaintiff arises out of a 


1931. suit for ejectment of the principal defendants, now respondents, 
Pitambar Laik from certain lands on declaration of the plaintiff’s title thereto. 
There was also a prayer for mesne profits in respect of the years 
1327 to 1329 B, §. : 
mAy Tis Plaintiff's case was that the lands in suit belong to him in 

mourast fanchaki and ghatwali right by virtue of a grant made to 
his remote encestor Sobharam Laik by the Raja of Khatra, 
that thereafter his predecessors were in possession of the said ` 
lands in such Tiggt long before the time of the East Indian Com- 
papy, their interest being a permanent heritable interest ; that 
sub-leases of the land were granted, and ‘that eventually the lands 
came into the possession of the plaintiff, After the acquisition of 
Bengal by the British the ghatwast right vested in the Government, 
and since then the plaintifs ancestors and plaintiff himself had been 
paying panchaki rent tothe zemindar, and had been performing 
ghatwali duties under orders of the Government as directed-by the 
zemindar, Plaintiff averred that the Secretary of State for India in 
Council (defendant No, 15 in the suit and now respondent No, 24) 
had no right to deprive him of the lands by dispensing with his 
services, The' plaint contained other allegations as to the circums- 
tances in which the plaintiff came to be dismissed, and affirmed that 
the Magistrate had no right or jurisdiction to dismiss him from the 
post of ghatwal/s and to appoint the defendant No, r in his place, 


Ve 


Defendants Nos, 1 and r5 filed separate written statements 
and contested the suit, They contend tater ata that the 
plaintiff and his predecessors, who were ghatwa/s of Ghat 
Lohat, held the lands in suit in lieu of remuneration for service 
as ghatwals, that they had no panchaki right or interest of 
any kind apart from the gkafwads, that thé tenures in questiag/ are 
neither permanent nor hereditary in the sense claimed by the lain- 
tif, that no gåařwa: was entitled to succeed by inheritance unless 
approved and appointed by the Magistrate, that gkafwa/s possessed — 
the lands by virtue of their appointment, that the payment of 
panchaké or quit rent isa common incident of some of the ghat- 
wali tenures in Bankura District, that the District Magistrate of 
Bankura had power to appoint and dismiss ghkatwa/g, that he dis- 

. * missed the plaintiff for neglect of duty upon failure to pay a fine 
imposed upon him for such neglect and that the said order was in 
due course confirmed by the Commissioner of the Division and the 
Local Government ; that such dismissal carried with it forfeiture 
of the service tenure, that since then plaintiff had ceased to have any 
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right or interest in the land, that the defendant No, 1 was appointed 
Ghatwal in his place and that the Civil Court had no jurisdiction 
to interfere or to make any declaration, 

A number of issues were framed the two most important one 
being the 7th and 8th which were as follows :— 

(7) Had the plaintiff or his predecassors or ancestors, apart 
fram the ghatwali any panchaki or hereditary right in the 
lands in suit as alleged in the plaint ? 

(8) Were the orders of the Magistrate dismissthy the plaintifi 
and appointing defendant No, 1 as Ghatwali whhout jurisdiction, 
illegal, ulira vires and void? 

The trial Court found on a consideration of the evidence and 
the authorities that there was no evidence oral or documentary to 
show that the tenure was so ancient as alleged in the plaint, 
that the tenure was for Ghatwali service, that there was no 
evidence to establish the existence of the tenure apart from that 
service, that the heir of a member of the Ghatwal’s family was 
invariably appointed by thé Magistrate and did not succeed simply 
by right of inheritance, that the civil Court had no jurisdiction to 
interfere with the orders of the Magistrate in these matters, and 
that the plaintiff was properly dismissed. 

On these findings the suit was dismissed, The plaintiff then 
appealed to the District Judge, who ina somewhat brief judgment 
confirmed the decision of the Subordinate Judge holding that the 
evidence left no room for doubt that the tenure was a Ghatwali 
tenure for Ghatwali service, that the dismissal of the plaintiff inyalv- 
ed forfeiture of the tenure, and that his attempt to prove that he 
and his predecessors bad a panchaks or hereditary right in the 
lands had failed. The appeal was accordingly dismissed, as also a 
clss-appeal filed by the respondents, 

J plaintiff thereupon preferred this second appeal. 


The first point taken on behalf of the appellant is that the judg- 
ment of the Court of appeal below is not in accordance with law 
and is not in compliance with Order 41 Rule 31 of the Code of 
Civil Procedure. There can be no doubt that the judgmegt does 
furnish some ground for this criticism, and at one stage of the argu- 
ment I was imclined to hold that it might be necessary to remand 
the appeal for rehearing. On further consideration however I have 
come to the conclusion that the nature of the case and the particu- 
lar facts and circumstances proved furnish a sufficient explanation 
why the judgment, which is a judgment of affirmance, has not dealt 
with the evidence in greater detail, nor do I think that any useful 


oF 


32%) 
Civile 
1931. 
Nerve 
Pitambar Laik 
-v 
Mati Lal Laik. 
Graham, gr 


238. 


Civit 


1931. 
ww 
Pitambar Laik 
v. 
Mati Lal Laik, 


Graham, $, 


THE CALCUTTA LAW JOURNAL, [Vor.. LIV. 


purpose would be served by ordering a remand for the reason that 
there do not appear to be any matters for furthers investigation, 
The facts admitted and proved and the authorities bearing upon 
the case are so clear that it would be a mere waste of time as well as 
an unnecessary expense to the parties concerned if we directed a 
rehearing of the appeal, 


Mr. Bose on behalf of the appellant laid stress upon the number 
and variety of whatwali tenures and made ita grievance that the 
Courts below, Na of dealing with the evidence with the object 
of determining whA the pariicular variety of ghatwali tenure is in 
this cas*, have based their decisions upon the authorities, and those 
authorities, he argued, have no application because in those cases 
the facts were different. No doubt it is true that there are many 
different kinds of Ghatwali tenures but it may be observed that 
the case set up in the plaint was that there had been an ancient 
grant of a Mourasi panchaki right by the Raja of Khatra in favour 
of the plaintiffs ancestor Sobharam, that it was a permanent 
heritable right and had been enjoyed as such by the plaintif and 
his ancestors, That case was dealt with by the Subordinate Judge 
at considerable length and his finding was that there was no evi- 
dence oral or documentary to support it. That finding has becn 
confirmed by the District Judge. Mr, Bose conceded, as I under- 
stood that the plaintiff had failed to substantiate that part of his 
case. He presented the plaintifs case however ina somewhat 
different form, his submission being that while the plaintiff up to 
the year 1893 was performing ghatwali duties, from 1894 an amic- 
able settlement was coms to and it was decided that all ghatwali 
lands were to be resumed these lands being then resettled with the 
ghatwals who were found to bein possession. From that date the 
ghatwale were absolved from service and kabuliats were talgén 
from them by the zemindar with the consent of Government, € 
sbort the suggestion is that asa result of the emancipation from 
service the character of the tenure was changed ( vide also ground 
13 of the grounds of appeal), and that the plaintiff acquired a zemin- 
dary maurasi panchaki right apart from and independent of the 
perforriance of the ghatwali services, There is a good deal of vague- 
ness as to the precise date when this change in the nature of the 
tenure took place, and when I asked Mr. Bose when this title accru- 
ed to the plaintiff he replied that he was unable to give any definite 
date, There is a similar vagueness as to the events which 
brought about this change inthe character ofthe tenure, Mr, 
Bose referred to oral evidence to the effect that a notice was 
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issued by the Magistrate absolving the ghatwals from further 
service, Such evidence obviously cannot be regarded as a proper 
foundation for a declaration of title, . 

The important point however in connection with this argument 
is that the case, which ifis now sought to make, was not the case 
with which the plaintiff came to Court, and finds no place in his 
plaint, No issue was framed upon the point for the very good 
reason but no such case had been set up, If such a case was relied 
upon it was obviously ircumbent upon the plaintA to specifically 
plead it, and to give the necessary particulars so iat an issue might 
be framed, and the defendants might have an opportunity of meeting 
it. In this view of thé matter the appellant cannot be deemed to 
have any grievarce because the Courts below did not deal with the 
evidence in relation to a case which was not before them. The case 
as now presented is, as I have said, a new case and cannot be 
allowed to be made for the first time in second appeal, On the 
admitted facts and findings arrived at in the Courts below it is plain 
that the appellant has no case. The learned District Judge has 
found that the tenure is a ghatwali tenure, and has observed further 
that the arguments before him on both sides were upon that footing, 
The plaintiff moreover did not attempt to dispute the fact in his 
evidence, and Mr, Bosa has admitted before us that the tenure is a 
ghatwali tenure, When that is established, there can be no room 
for doubt that the Magistrate had jurisdiction and power to dismiss 
the plaintif, Itis clear from the plaintif’s own admissions that he 
recognised the Magistrate’s autbority, ard incidentally it may be 
observed that ths plaintifi’s conduct after his dismissal and the 
anxiety be betrayed to get the order of dismissal set aside by appeal- 
ing to higher authorities is hardly consistent with the case which he 
> seeks to establish of a zemindary tenure wholly independent of 


the ghatwali. As I have said there can be no doubt about the power > 


of the Magistrate to dismiss a ghatwal for reasonable cause, It 
has been held by the Judicial Committee of the Privy Council in 
Satya Narain Singh v, Saiya Niranjan Chakravarti (1) that in con- 
strulng grants of this description it should be presumed in the 
absence of evidence to the contrary, that the officers of Government 
were acting within their authority. There is nothing here to rebut 
that presumption. On the other hand the admitted conduct of the, 
plaintif goes to show that he recognised the authority of the Magis- 
trate. The question which then arises is as tothe effect of dis- 
missal, As to that it was held by this Court in the case of the 


(1) (1923) 28 C, W. N. 351 (352). 
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Secretary of State ¥. Poran Singh (1) that the dismissal of Ghatwal 
carries with it the forfeiture of his tenure. That case, which also 
related toa Ghatwali tenure of the Bankura District, was very 
similar to the present case, See also Hemendra Nath Ray ~. 
Upendra Narain Ray (2). On behalf of the appellant on the other 
hand reliance has been placad onthe case of Jogendra Nath Singh v. 
Kali Charan Roy (3) but the decision there was based on an 
entirely different set of facts, Incidentally moreover it was held in 
that case that witere a Ghatwal has been rightly dismissed for mis- 
conduct such dismal involves as a necessary consequence the for- 
feiture of his tenure. The fact that the plaintiff was dismissed has 
not been disputed. Indeed he took every possible step as previously 
stated to get the order set aside, That order must be treated as 
final and certainly cannot be questioned in the Civil Court. 


For the reasons given I am of opinion that the suit was rightly 
dismissed. . The appeal therefore fails and must be dismissed with 
costa, 


In that case of Zhe Secretary of State v. Foran Singh (1) referred 
to above, Jackson and Tottenham Jj. whilst allowing the appeal and 
dismissing the suit, concluded>by making a recommendation in 
favour of the plaintif for the consideration of Government. They 
made the following observations: “On the whole we entertain no 
doubt that the plaintiff has no right to be reinstated in the Ghatwali 
land unless the executive authorities will condone his conduct and 
restore him to his situation. We think that, under all the circum- 
stances, looking to the long continuance of the ghatwaliship in the 
plaintifs family, to the increase of duty, and the more disagreeable - 
nature of that duty lately required of the ghatwals, and to the 
punishment the plaintiff has undergone, it would be consistent wit 
the dignity and charactér of the Government to reinstate him on tke 
occurrence of an opportunity or to allow some member of his fami 
to be appointed in his placa, But this is wholly a matter for the 
consideration of Government.” There may have been circumstances 
in that case which are not present in this case, But they have this 
much in common that the ghatwaliship appears to have continued 
for a long time in the plaintifs family, Although the plaintiff has 
to some extent forfeited sympathy by setting up a right wRich he has 


failed to substantiate, we nevertheless think (?) thatthe matter 


© (1) (1878) L. L. R. 5 Cale. 740. 
(2) (1915) 20 U. W. N. 446 ; 22 C. L. J. arg. 
(3) (1998) 9 C. W. N. 663. ° 
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might be considered by Government, in the event of any opportunity 
arising for reappointment of the plaintiff, Thir, however, is of 
course, entirely a matter for the consideration of Government and 
we merely offer the suggestion forits consideration should the 
opportunity occur. ° 


Suhrawardy, J. :—I agree. 


ATM, Appeal dismissed., 


CIVIL REVISION. 


Before Mr, Justice S. K. Ghose. 


SHEIKH DABIRUDDIN 
D. 
KRISTO CHANDRA MUKHOPADHYA.* 


Bengal Tenancy Act (VII of 1885 as amended) Sees. 26F and 170 (4)—Decretal 
amsuni withdrawn— Landlord, tf estspped fron filing an application for pre- 
emplion— Minor discrepancies regarding description of property, ij fatal. 
Where an occupancy holding is sold in execution of a rent decree and the land- 

lord withdraws the decretal amount deposited in Court by the transferee and the 

original tenant together, he is not debarred from filing an application for pre-emp- 
tion, under sec, 26F. 

If the description of the properties as given in the application under section 
26F be not in all respects the same as that given in the notice under 26C, it will not 
defeat the application for pre-emption provided the Courts below are of opinion 
thag the properties are identical. ` 


h pplication “under section 115 of the Civil Procedure Code, 
The facts of the case will appear from the judgment. 


Dr. Naresh Chandra Sen Gupta and Mr, Akram for the Peti- 
tioner. 


Messrs. Pyari Mohan Chatterjee, Benoy Krishna Mukherjee and 
Bankim Chandra Roy for the Opposite party, 


w 


(d 
The judgment of the Court was as follows :— 


The petitioner in this Rule is a transferee of an occupancy hold- 


ing and he moves against the order of the lower Court granting ' 
a 


*Civil Revision Case No. 611 of 1930 against the order of the Munsiff, 4th 
Court, Tamlyk (Midnapur), dated the 17th March, t930. 
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the application of the landlords under section 26F of the Bengal 
Tenancy Act, It appears that the landlords who are opposite 
parties Nos. 1 and 2, obtained a rent decree on the 18th December, 
1928 against their tenant, opposite party No. 3 for arrears of rent 
of the period 1924-27. In execution of “that decree the landlords 
purchased the disputed holding on the 18th May 1929, On the 
14th July, 3929, the petitioner purchased the disputed holding 
along with otber lands by a private dransfer from the defaulting 
tenant opposit&party No, 3. On the and September, 1929, oppo- 
site party No, 3Nslong with petitioner deposited the decretal 
amount under section 174 cf the Bengal Tenancy Act. Opposite 
parties Nos, r and 2 the decree-holder did not oppose the applica- 
tion for settirg aside the sale and they withdrew the amount 
deposited and the sale was set aside on the 18th January, 1930. In 
the meanwhile on the rath December 1929, opposite parties Nos, 
r and 2 were served with notice of the transfer to the petitioner 
under section 26C of the Bengal Tenancy Act, Thereupon oppo- 
site parties Nos, 1 and 2 filed an application for pre-emption 
under section 26}, 


It is contended in support of this Rule that, as the landlords 
had agreed to have the rent sale set aside and accepted the deposit 
of decretal amount from the petitioner, they were estopped from 
applying for pre-emption as against the petitioner, It is, 
however, not correct that the deposit under secsion 174 of the 
Act was made by the petitioner alone. As mentioned already the 
judgment-debtor was also a party and sub-section (4) of section 
170 expressly provides that the withdrawal by the decree-holder 
landlord of the amount deposited shall not operate as an admission 
of the transferability of the tenancy. Further, fromthe terms of 
section 26F it is clear that the landlord is not debarred from fling 
an application for pre-emption by reason of the fact that he kgd 
accepted rent from the transferee, Sub-section (3) of section 26F 
expressly provides that the Court shall give notice to the transferee 
to appear within a certain time and state that other sums besides the 
consideration money he has paid in respect of the rent for the 
period after the date of transfer, Sub-section (6) provides that 
from the date of the making of the order under sub-section (s) the 
liability of the transferee for the rent due on account of the hold- 
ing shall cease. Suppose, for instance, when one purchases a 
holding from a tenant, there are already rents due, the transferee 
may pay ‘all those arrears and may also proceed to pay rents ag they 
become due after his purchase, Because the landlord has the 
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right of pre-emption under section 26F, it does not follow that he 
must refuse to accept rent from the transferee and go without 
any rent until bis application under section a6F was filed and 
decided. Ona the contrary the terms of that saction expressly 
povides for the contingency of rent being paid by the transferee 
after his purchase. 


The next point urged in support of the Rule is this, It appears 
that in the application under section 26F the landlords gavə a des- 
cription of the property and that subsequently they filed another 
application on the 15th March, 1930, in which if was stated that 
in the original application there were certain mistakes in the des- 
cription of the property ‘which should be corrected. From the 
order dated the r5th March, 1930 on the order sheet of the lower 
Court it appears that the petition for amendment was not actually 
moved, Itis contended that on the landlords’ own showing the 
application for pre-emption does not contain a correct description 
of the property and therefore the application should not be allowed, 
on the principle that this being a special privilege granted to the 
Jandlord the provision must be construed strictly, The question 
however is not whether the description of the proper'y as given in 
the application under section 26F isin all respects the same as that 
given inthe notice under section 26C. The question really is 
whether the two properties arə identical. In this cise it appears 
that there are certain differences, but they are not materiil, Dag, 
No. 630 is wrongly described as Dag No, 670 in the application 
under section 26F. Ia other respects the Dag numbers given in 
the application are correct, The description of ths Mouzis is also 
the same, and so are the names of the district, Pergana, Thana, 
Sub-Registration office. The only difference is that the name of 
the Mouza is given inthe Kobala as “ Mouza Amalhara in Denan 
Sattlement” and in the petition as “ Mouz, Tola Denan appertain- 
ing to Amalhara.” The discrepancy as to area is also insignificant, 
as in the petition the area is 1 acre 43 decimal and in the Kobala it 
is 1 acre 44 decimal (vide Paras rto and rr of the counter-affi javit 
filed by the opposite parties Nos. 1 and 2) The lower Court has 
distinctly found that the discrepancies are right and that they 
cannot defeat application fot pre-emption, 


In these circumstances it cannot be said that it was not open to 
the lower Court to decide the matter in the way it has done, The 
petition must fail. The Rule is discharged with costs, the hearing 
fee being asessed at one gold mohur. 

"RM, i Rule discharged, 
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APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy, and Mr, Justice Grahami, - 


MOTI LAL DEY SARKAR AND OTHERS 


v. 
KAMAKSHYA CHARAN DEY SARKAR.* ; 
Suit for partitio a jotedar against his co-sharer joledar, who is also a frac- 


tional landlord, wf mainiainable—Interest to be partitioned, whether should 

be of permanent character— Temporary interest, tf can be partitioned, 

Where a suit is brought by a person, who owng only a fractional share ina 
jote for the partition of the jote against his co-sharer jotedar, who combines in 
himself the dual status of a raiyat anda fractional landlord : 


Held, that the plaintiff is entitled to maintain the suit for partition against the 
defendant, who holds similar interest in the property but the effect of that partition 
will in no way be binding upon the defendant in his capacity as a Malik. 


The cases of Himadri Nath Khan v. Ramani Kanta Roy (1) and Lala 
Bhagawat Sahai v- Bepin Behari Mitra (2) are no authorities for the view that 
a suit for par ition can only be maintained by one, who has some sort of perma- 
nent interest in the property in suit. 


The claim or right to demand partition is one of the rights of ownership, 
Right to partition as right to possession isa right of property and such right 
depends not upon the co-ordination of iaterest of parties concemed but on the fact 
of their being in foint possession. 


Partition at the instance of a subordinate interest holder among persons hold- 
ing other subordinata interests will not be binding upon the superior interest 
holder and wiil enure till the interest of the party seeking partition lasts, 


In English law a suit for partition can be brought bya person not having a 
permanent interest in the property. 


Hobson v. Sherwosd (3) and Baring v. Nask (4) referred to. P 


The right to partition where the interest of the person seeking partition was 
not permanent was also recognised in some Indian decisions, 


Musammat Sundar v. Musammat Parbati (5), Doman Pandey v. Panchu 
Keley (6) and Latit Kishore Mitra v. Thakur Girdhari Singh (7), referred to. 


# Appeal from Appellate Decree No. 1349 of 3930, against the decree of Babu 
Rajani Kanta Ghose, Subordinate Judge, rat Court, Dacca, dated the 25th Janu- 
ATY 1930, affirming the decree of Babu Jitendra Nath Sen, Munsiff, and Court, 
Dacca, dated the 3-d September 1929. `  @ 

(1) (1897) I. L. R, 24 Calc. 575. 

(2) (1910) L. R. 37 1. A. 198; I. L, R. 37 Cale. 918; 12 C. L. J 240. 


(3) (1841) 4 Beav 184. (4) (1813) 1 V. & B. 551. 
(5) (1889) L. R. 16 1. A, 186; L L, R, 12 All. 15. 
(6) (i1900) 5 C. W. N, 185. . (7) (1916) 20 C, W. N. 1306. 
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Appeal by the Defendants, 

The material facts appear from the judgment, 

Messrs, Sarat Chandra Roy Chowdhury and Bhupendra me 
Basu for the Appellants, 

Messrs, Gunada Charan pee and Sachindra Kumar Roy for the 
Respondent, 

The judgments of the Court were as follows : 


Suhrawardy, J. :—This appeal arises out of a suit for partition 
ofa homestead, The plaintifi’s claim for partition based on the 
following facts, ‘There was a Howla called Jadunfndan which was 
held by five persons ; Rup Chand and Sreenath Das hada four 
annas Share and inthe remaining twelve annas Tara Nath and 
Priya Nath had 9% annas share and Kali Kumar 634 annas share, 
treating the ra annas interest in the Howla as 16 annas., About 6o 
years ago, according to the defence, the predecessor of defendant 
No. xı took a jote settlement of the 4 annasof Rup Chand and 
Sreenath, In 1300 B,S, the plaintiff took a jote settlement of 
6 annas of the Howla from Tara Nath, Priya Nath and Kali Kumar 
and about that time the defendants also took a jote settlement of 


the remaining 6 annas from these persons, In 4315 B, S. the defen-: 


dants took mirash settlement of Kali Kumars 634 annas share in 


the 12 annas of the Howla reckoned as 16 annas, In 1327 B, So 


” they purchased the Maliki interest of Kali Kumar in that share, At 
the date of the institution of the suit, the position, therefore, wag 
that the plaintiff hada jote right to 6 annas of the Howla and the 
defendants Nos, 1,2 and3 the same right to the remaining 10 
annas, Butthey had also Maliki right in about 5 annasof the 
Howla, The plaintiff by the suit claimed partition of the jote from 
the defendants inrespect of his share in it by metes and bounds, 
The defendants mainly contended that the suit was not maintain- 
able, as: there had been a previous partition under which ‘the parties 
were in possession of different portions of the homestead, and that 


as the defendants had become co-sharer landlords, the suit was not 


maintainable in law, The defendants also pleaded limitation and 
abandonment under the terms of the lease to the plaintiff. 
The trial Court overruled the defendants’ objections and decreed 


the plaintiffs suit. The learned Subordinaté Judge on appeal has: 


concurred in the decree. Both Courts have found that the defen- 
dants have failed to prove previous partition. Defendants Nos, 1, 
2 and 3 have appealed and several points have been raised on their 


behalf, 
Itis contended inthe first place fhat the present suit is not 
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maintainable, inasmuch as the plaintiff bas only a temporary interest 
in the land in suit and as such is not capable of maintaining a suit 
for partition, ‘The plaintifi’s lease appears to be a yearly lease for no 
définite period. In support of this contention reliance has been 
placed on the Full Bench decision in “Hemadri Nath Khan v. 
Ramani Kanta Roy (1) and on the case of Zal Bhagawat Sahat y, 
Bipin Behari Mitter (2). The Full Bench case was one between 
the Patnidar and the Z+mindar, In a previous decision of this Court 
in Mukunda ` Chowdhry v. 1, Lehuraux (3), it was held that 
in order to maint&n a suit for partition the plaintiff must be of equal 
status with the defendant, The Full Bench decided that it was not 
necessary that parties should have equal rights in the joint property. 
In that case the suit was by aco-sharer Zemindar against a Patni- 
dar, In Lalu Bhagwat Sahai’s case (2), the suit was brought by a 
proprietor of a Mokarari interest in the properties in suit against the 
owners of shares of the Zemindari interest therein, and thdir Lord- 
ships approving the decision of the Full Bench in Aemadri Nath 
Khan's case (1) held that the suit was competent, But the conten- 
tion before us is that those cases lay down that the holder of a per- 
manent interest only is entitled to maintain a suit for partition 
against the holder of a different permanent interest, It so happened 
that in those cases the parties were holders of permanent interests 
though of different kinds. But I do not think that they are 
authorities for the view that a suit for partition can only be 
maintained’ by one who has some sort of permanent interest 
in the property in suit. It appears from the judgment of 
Banerjze, J. in Hemadri Nath's case (1) at P, 582 that it was urged 
before the Full Bench that partition could be enforced only 
as between co-owners whose interests were co-ordinate in degree 
for otherwise parties having permanent interest might be put to 
frequent and needless expenses and trouble by having to watch 
the partition proceedings instituted at the instance of a holder of 
a temporary interest, The objection was not, however, considered 
because there both the parties had permanent interests in the 
property in suit and hence ‘‘there was no apprehension of the 
divisiow effected not haying an enduring effect”, Beverley, J, 
expressed an opinion that “ the right to a partition can only exit as 
between co-parceners holding similar interests in the property.” 
But. how ‘similar interests’ could be defined the learned Judge 


(1) (1897) I. L. R. 24 Cale. 575. 


(2) (1910) L, R. 37 L A. 198; L L. R, 37 Cale. 918 ; r2 C. L, J. ado. 
(3) (1892) I, L. R. 20 Calc, 379. 
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felt difficult to say, though he opined that they should probably iy 
be transferable permanent interests. In Zala Bhagwat Sakai's 1931. 
fd » . a » waged 
case (1) their Lordships of the Judicial Committee have left the Moti Lal Dey Sarkar: 
: sé : in} Ve 
question expressly open but they “‘ agree with the opinion of the Kamakshya Charan 


Full Bench in the case referred to [Hemadri Nath’s case (2)] that Dey Sarkar. 


the right of partition exists when two parties are in joint posses- Suhvaward n F. 
sion of the lands under permanent titles, although these titles may _— 

not be identical, They proceed to observe :—" It j unnecessary y 

for their Lordships to consider whether a right frasiion exists 

in any other case, and they are desirous to aydd indicating any 


view upon any such subject.” 

The question.as to whether a suit for partition can be brought 
by a person not having a permanent interast in the property, has, 
therefore, not been authoritatively decided. It appears that in 
English law such right exists and it has been asserted and accepted 
from a long time. In Hobson v. Sherwood, (3) the plaintiff was 
tenant for life in 1-5th of the estate, which life-tenancy was subject 
to extinction on his marrying. The suit was demurred on the 
ground that the plaintif had such an unstable status that he was 
not entitled to maintain a suit for partition against persons having 
right to the estate and the remainder. The Master of Rolls in 
giving the judgment of the Court obterved: “As tenant for 
life, I apprehend there can be no question but that he is 
entitled to a partition, The question is, whether circumstance 
of his life estate being determinable on his second marriage 
makes any difference. As at present.advised, I think it does 
not. But I will further consider i, On further consideration the 
Master of Rolls ordered partition to proceed. In Baring vy, 
Nash (4) the plaintiff was owner ofa tenth share and the defen- 
dants of the remainder of the term of soo years. They were also 
oyners of inheritance of the other nine tenth shares, On demurrer 
it was held that the plaintiff was entitled to maintain the suit, how- 
ever small his interest in the joint property might be. There would 
be no objection due to minuteness of his interest, inconvenience 
or reluctance of other tenants, if there was no objection 
taken to the plaintifi’s title, partition being a matter of right’ what- 
ever might be the inconvenience or difficully. In Mussamat 
Sundar v, Mussamat Parbati, (5) the Judicial Committee held that * é 
a suit for partition would lie between two Hindu widows having 


(1) (1910) L. R. 37 1, A. 198. (2) (1897) I. L. R. 24 Cale. 575 (582), 
(3) (1841) 4 Beavan 184, (4) (18m) 1 V. & B. 551. 
(5) (1889) L. R. 16 I, A. 186; L L. R, 12 AlL 5r. 
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life interest in the property on the basis of possession alone, In 
Doman Pandey v, Panchu Koley (1) it was. held that between two 
male raiyats whose interest was not permanent, partition could be 
effected, but it would not be binding upon the superior landlord 
and would only be subsisting during the currency of the 
settlement. In Lalit Kishore Mitra v. Thakur Girdhari Singh (2) 
a Patna case, the plaintiff was a lessee for a term of the under- 
ground mines and minerals in a village. The term was for a period 
of 999 years, Wy trial Court dismissed the suit on the ground 
that the lessee for’: term was not a joint owner of the minerals with 
the other owners of the village and was therefore not entitled to 
claim partition of the mines and minerals, The learned Chief 
Justice held referring to the Full Bench case. and the decision of 
the Judicial Committee above referred to that the plaintiff had the 
tight to claim partition on the ground that he was in joint posses- 
sion with others. The claim or right to demand partition is one 
of the rights of ownership. Right to partition as right to possession 
isa tight of property and such right depends not upon the co- 
ordination of interests of parties concerned, but on the fact of their 
being in joint possession. 

Partition at the instance of a subordinate interest holder among 
persons holding other subordinate interest will not be binding 
upon the superior interest holder and will enure till the interest 
of the party seeking partition lasts, But the fact that. such parti- 
tion is not binding upon the landlord is no reason why it cannot - 
be effected among the tenants, The sole basis upon which claim 
to partition is founded is the joint possession of the parties. In 
Muhammad Bakhsh v, Mana (3) it was held that a joint occupancy 
tenant was entitled to sue for partition of the joint occupancy 
holding, though the zsmindar was not made party to the sifit, 
The view which apparently is in conflict with that taken in the 
Allahabad case is expressed in Anath Bandhu Dutia v. Aisali 
amadas, (4) but the decision in that case proceeded upon other- 
grounds, 

In some cases it has been suggested that partition under 
certaifi circumstances will result in great hardship, loss of time 
and money and, in some cases, that it will not have gn enduring 
effect. In the English cases I have cited this question was con- 


. sidered, 1n Hodson’s case (5) referred to above, the Master of the 


(1) (1910) 5 C. W. N, 185. (a) (t906) 20 C. W, N. 1306. 
(3) (1896) I. L. R. 18 Ail. 334., (4) (1926) 43 C. L. J. 601, 
(5) (1841) 4 Boav. 184, 
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Rolls observed, “I cannot help regretting that this suit should vi 
ever have been instituted, The plaintif alona who is tenant for 1931. 
life determinable on his second marriage, desires a partition ; the moti Lal Doy Sarkar 
other parties desire to keep the estate together. If however ~ the v. 
E i ° . F Kamakshya Charan 
plaintiff is entitled to the relief he asked for he must have it, Dey Sarkar. 
however, inconvenient it may be to the other owners.” Similar BET 
; à ; Suhrawardy, F 
observation was made in Zaring’s case (1) where thes Vice-Chan- iis 
cellor observed; ‘‘ Partition being a matter of right, whatever 
may be the inconvenience and difficulty it must ordered at the 
instance of the petitioner that partition be effected’, See also 
Mussamat: Sundar’s case (2), ' 
In my judgment the plaintiff in this case is entitled to main- 
tain the suit for partition against the defendants who hold similar 
interest in the property. I may observe here that the objection to 
the maintainability of the suit on the ground that the plaintiff has 
a temporary interest inthe lands in suit was not taken in any of 
the Courts below and was not even suggested in the grounds of 
appeal in this Court except by means of an additional ground - 
placed before us at the hearing of the appeal. Iam not sure that 
the question now raised by Mr, Roy Chowdhury is a pure question 
of law, It may involve an investigation into facts on evidence, 
We do not know what is status of the defendants wilh reference to 
the lands of which they have taken Jote settlement. It may be 
that they have right similar to that of the plaintiff. It is also 
possible that the plaintiff by virtue of being a settled raiyat of the 
village has acquired right of occupancy in the homestead under 
section 182 Bengal Tenancy Act. Though this point has been 
raised for the first time, I have allowed it to be raised and discuss- 
ed as a question of law. 
The nex' question urged by Mr. Roy Chowdhury on behalf of 
the appellants is that the defendants being ma/jés of certain shares 
of the Howla, the plaintiff cannot maintain a suit for partition 
apainat them, The plaintiff claims partition against the defen- 
danis not in the latter’s capacity as ma/iks, butas they are jote- 
holders of the Jand in suit jointly with the plaintiff, The learned 
Subordinate Judge has considered this point and he olWserves: 
“ The merg fact that the appellant who is a co-sharer of the plain- 
tiff in the jote under partition, happens to be fractional landlords 
of the jote in question does not, in my opinion, alter the situation . 
in any way”, I think the view taken by the learned Subordinate 
Judge is right, The effect of this partition willin no way be bind- 


(1) (4813) I V. & B gst. (2) (1889) L. R, 16 1. A, 136. 
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ing on the defendants in their capacity as malās. It will still 
be open to them to claim partition as ma/iks against their co- 
sharers in the Howla, 

Mr, Roy Chowdhury has raised a ground also upon which the 
lower Courts decided against him and that is that on the terms of 
the plaintifs lease it should have been held that this jote has come 
toanen]. The Kabuliat says that if the lessee goes elsewhere, 
in that event, be should have no claim or interest in the land or in 
the Jama oon in the Potta. The finding of -the lower appel- 
late Court is that the plaintiff has still been in possession of the dis- 
puted plot through his Bargadars and that the plaintiff went to his 
father-in-law’s place after the cyclone of 1 326. Similar findings were 
entered by the trial Court which held that the defendants’ story of 
abandonment had no legs to stand upon and that in the settle- 
ment record the defendant and the plaintiff have been recorded ag 
tenants in possession of C. S. plot No, gso in suit. If there has 
been a forfeiture, it is the landlord who can claim or waive it, It 
is in evidence that the plaintiff’s landlord is still receiving rent 
from him, 


Lastly it has been contended that the plaintiff iz interested only 
in one of several plots of which the Howla is composed. It will be 
extremely inconvenient if a person interested in a portion of a pro- 
perty is allowed to claim partition of that portion, for it will set the 
deferidants to a number of suits at the instance of other parties who 
are interested in other portions of the land, and in support of this 
contention reliance has been placed on Pardati Churn Deb v. Ain- 
ud-deen, (1), Iam not quite sure whether the observation made by 
Garth, C. J. in that case can be held to be good law now. But this 
point was not taken at the trial, We have got no findings of the 
Courts below as to whether the land of which partitjon is claimed 
by the plaintiff is a portion of a bigger plot. Sə far as the pleat 
in suit is concerned it is the case of both parties that they have 
shares in it as claimed by them, There can be no objection that 
this plot held jointly by the parties under similar title should not 
be partitioned. i 

In fhe view I have taken in this matter, the appeal fails and 
must be dismissed with costs. ° 

Graham, J:—I agree that the appeal should bə dismissed. 
Two main points were, as I understand, urged on behalf of the 
appellants. Firstly, that the plaintiff being merely a temporary 
tenant could not sue for partition, and secondly that such a suit 


(1) (1881) 1. L. R. 7 Cale. 577, 
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would not lie ,where the defendants as here have rights as co- Crit. 


mave Aen 


sharer- landlords, As to the first point it may be observed that no 193% 

such case was made in the Courts below, nor was there any issue Moti Lal Dey Sarkar 
upon it in the precise form in which it has now been sought to be Kamakehya Charan 
raised, No doubt it is a question of law and such questions may Dey Sarkar. - 
be raised at.any time, But the decision of the matter would re x, 
involve an investigation of facts, That being so, we ought not to ce 


allow it to be raised for the first time in second appeal, 


With regard to the second contention, Mr, Roy Chowdhury for 
the appellants referred to certain authorities in support of the pro- 
position that there can be no partition in view of the fact that the 
defendants are co-sharer landlords. None of the cases, however, 
are on all fours with the present case and I do not see how the fact 
that the defendant happens tə combine in himself a dual status of 
raiyat and landlord can deprive the plaintiff of bis right to parti- 
tion, Nor does it appear that defendants’ interest will suffer in 
any way, if partition be made, As a matter of fact we have been ~ 
informed that partition has already been finally made. 


S, K, R, l Appeal dismissed, 


Before Mr. Justice M. N, Mukerji and Mr, Justice D, N, Mitter, 


SRIMATI ANARJAN BIBI AND OTHERS Cavin. 


EREET. 


p. 1930. 


A 19. 
CHANDRAMANI SHAHA,* nanay lan 


Civil Procedure Code (Act V of 1908), O. 21. r. 95, application under~Limita- 
tion to run from which date—Limitation Act (1X of 1908), Sch. I. Art, 180. 


An application for delivery of possession by an auction-purchaser under O. 21 
r. 95 Civil Procedure Code must be made within 3 years from the date when the 
sale becomes Mbeolute and not from the date when sale certificate was issued as 
provided for in article 180 of Schedule I of the Limitation Act. s ° 


Appeals by the. Judgment-debtors, 


*Appeals from Original Orders Nos. 222 and 223 of 192), against the order of ‘ 
Babu S. M. De, Subordinate Judge, 1st Court, of Tipperah, dated 28th February, 
1929. 
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Application for delivery of possession under O, a1 T, 95 cavil Pro- 
cedure Code by the auction-purchaser, 

The material facts will appear from the judgment, 

' Messrs. Amarendra Nath Bose and Bane Chandra Banerjee 
for the Appellants, 

Messrs. Brojo Lal Chakravarty and Bhagirath Chandra Das 
for the Respondent. 

The judgments of the Court were as follows:— > 

Mukerji, JN-The question which arises for decision in ikete 


` appeals is whether\an application for delivery of possession by an 


auction-purchaser under O, 2r r. 95 Civil Procedure Code has 
to be made within 3 years from the date of’ confirmation of the sale 
or from any later date. It was contended in the Court below on 
behalf of the respondent auction-purchaser that the time should 
run against him from the date of issue of the sale certificate, and 
the said Court has upheld that contention. 


The sales in these cates took placa oa the rcth February 1923, 


` Applications to set them aside were made by the judgment-debtor 


on the a4th February 1923, Sut were dismissed on the 15th April 
1924. Onthe 22nd April 1924 the sales were confirmed, and 
draft sale-certificates were prepared. The judgment-debtor appealed 
against the orders refusing to set the sales aside. These appeals were 
eventually dismissed on the r7th Match 1927, ln the beginning of 
May 1928 the auction-purchasers supplied the stamps for the sale 
certificates, which were then issued on the roth May and sth 
June 1928 respectively, The applications under O. 21 1. 95 of 
Civil Procedure Code were mide on the roth September 
1928, l 

There can be no question that Article 180 of schedule I of the 
Limitation Act is the article to be applied. Under that article, 
the period of three years prescribed would ruo from the date when 
the sale becomes absolute, O, 21 r. g2 Civil Procedure Code 
says that on the sale being confirmed, it shall become absolute. 


It is not possible to get over the position that time would run 


from the date of confirmation of the sale. This view has been 
taken ih two unreported decisions of this Court which directly 
cover the point fM. A, No. 504 of 1927 decided on 27-7-1928, 
and M, A. No, 148 of 1927 decided on 11-2-1929|. The date on 
which the sale becomes absolute is recognised as a distinct and 
separate date from the date on which the sale certificate is actually 
issued, because Or, 21 r, 94 says that though-the grant of the certi- 
ficates will follow the confirmation and consequently must be 


ae 
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subsequent to, the sale becoming absolute, the sale certificate 
shall bear date the day on which the sale became absolute, 

Several arguments have been advanced before us to take a 
different view. Hardships that may sometimes result or be sap- 
posed to result have beer pointed out ; but we do not feel pressed 
by them. We do not see why the auction-purchaser should 
‘not make the application for delivery of possession, so long 
as*nothing in the shape of a definite bar stands in his way, It has 
been argued that the sale becomes absolute on the appeal in the 
proceedings for setting. it aside being disposed of. We cannot 
agree in this view, It has then been pointed out that Or, 2 rr., 95 
and 96 contemplate theexistence of a certificate granted under Or, 
21 r.94 and make the nature of the order to be passed dependent 
on the terms of such certificate, That is so ; but the only effect of 
that is that no order can be made until the certificate has issued, 
and not that an application under either rule should on that 
account be delayed. Besides on the sale becoming absolute it is 
more or less within the power of the auction-purchaser to get the 
sale certificate as soon as he wants, because the intention of the 
legislature as expressed in the wording of Or, 21 r. 94 is to issue 
the certificate with all convenient speed, In the present case, as 
in many o ther cases that arise, the auction-purchasers themselves 
delayed the grant of the certificates by not putting in the requisite 
stamps earlier than in May 1928. Lastly it has been urged that 
the delay should be excused. So far as this contention is concern- 
ed, we are unable to assist the appellants; because neither Sec- 
tion 5 nor section 14 of the Limitation Act which they looked to, 
would apply to the case, 


The appeals are allowed. The order complained of is set aside, 
The applications under Or, at r, 95 will be dismissed. No, costs. 


D. N. Mitter, J :—I agree. 
D, M, G, Appeals allowed, 


ad 
Srimati Anarjan Bibl 
Y. 
Chandramani Shaha, 
Mukerji, F. 
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APPELLATE CRIMINAL. . 
Before Mr. Justice Lori- Williams and Mr, Justice Mallik, 


SALI SHEIKH AND ANOTHER ; 


V. 


EMPEROR,* +2 


Murder charge— Fudge to give indications of his opinion, if evidence insuficient 

fora canvictien,. making it clear that the fury had the option ta disregard 

it-— Omission to inform ihe jury of their righi of presumption against the pro- 

~ secution for non-production of independent .witnesses—Whether proper 
dire ction— Reasonable doubi— Benefit to the accused. ‘ 


Ona charge of murder, if the Judge with all his advantages, forms a definite 


_and strong opinion that the evidence is not sufficient for a conviction, it is danger- 


ous to leave the matter to the jury without a strong indication of the Judge’s own 
opinion, so long as he makes it clear that inspite of that opinion they can, if they 
choose, disregard it dnd bring in a verdict of guilty. 


Where there was omission on the part of the prosecution to produce certain 


‘independent witnesses and there was no satisfactory explanation for this omission, 
' the leamed Judge referred ‘to this matter in charging the jury and said that none 
‘of the independent witnesses had heen cited or examined by the prosecution and 


the jury were to give their due consideration to the absence of such witnesses and 
further observed that that point had been impressed upon the jury by the learned 
Advocate for the defence and that point deserved their seriows consideration : 


Held, that the direction given was insufficient. It could not be presumed 
that the jury knew what they were entitled to do in the absence of such witnesses. 
The Judge onght to bave told them clearly, that if they thought there was evi- 
dence to show that those witnesses might have given relevant evidence then they 
might, if they chose, presume that the evidence, if given, would have been against 


. the case for the prosecution. 


. When the evidence leaves a reasonable doubt in the mind, the benefit of 4t 
must be given to the prisoners. [tis much better that a guity man should be 
acquitted than that an innocent man should be wrongly convicted. . 

Appeal under section 410 of the Criminal Procedure Code by 
the Accused, 


The material facts appear from the judgment, 
Messrs, Dinesh Chandra Ray and Sachindra Kumar Ray for the 
Accused, 


Mr, Anil Chandra Ray Chowdhury for the Crown, 
The following judgments were delivered : 


+ Admitted Criminal Appeal No. 44 of 1931, against the decision of L. Raha- 
man Esq., Additional Sessions Judge of Mymensingh, dated the 18th December, 
1930. : 


Vou, LIV.] HIGH COURT. 


Lort-Williams, J.:—The appellants were charged with two 
others of murder, They were tried by the Additional Sessions 
Judge at Mymensigh anda jury. By a majority of 6 to 3 the jury 
returned a verdict of guilty against the appellants and of not guilty 
against the two other accused. The learned Judge charged the jury 
in such a way as makes it obvious that his own inclination was in 
favour of the present appellants, Nevertheless he said in his order 
that though he would have preferred a verdict of not guilty against 
all the accused, he did not think it proper to disagree wholly from 
them and refer the case tothe High Court, He went on to say 
that the learned Public Prosecutor said, that as there was some 
provocation the lesser sentence of transportation might be imposed, 
' though the provocation was not sufficient to bring the case under 
section 304 of the Indian Pesal Code, and this suggestion the 
_learned Judge adopted. I may say at the outset that I can find no 
evidence whatever of any, provocation sufficient to come within the 
legal meaning of provocation, Itis doubtful, therefore, whether 
the learned Judge was justified upon facts, assuming that he 
accepted the verdict of the jury, in reducing the sentence to one of 
transportation, If he had sentenced these two appellants to death 
the sentence would have come before the High Court, which could 
have enquired into the facts. Ashas been pointed outin cases 
formerly dealt with in this Court, under the provisions of the Code 
the prisoner sometimes isina worse position when sentenced to 
transportation for life than if he had been sentenced to death. The 
case for the prosecution is so bare in its facts as to lead at once to 
some suspicion of its truth. The deceased Abbas Haji was return- 
ing home from an adjoining Hat just before sunset. He was accom- 
panied by his son Abdul Haye, (a boy of about 11), his brother 
Wahed Ali and two other persons Abdul and Ahadulla. They were 
not walking together because the path was upon an afl which only 
allowed room for one person!to pass ata time, But the other three 
were close behind Abbas Haji, His son was 3 to 4 cubits behind, 
Wahed Ali was about ro cubits behind and Ahadulla was 30 to 40 
cubits behind. The sun had not reached the horizon and it was 
light, and at this moment, when Abbas Haji had reached® a place 
where the path is crossed by another path, Sali Sheikh stepped out 
from a jute field and without any preliminary, either of word or* 
otherwise, plunged a spear into the abdomen of Abbas Haji, Then 
-he tried to pull the spear out again but failed to do so. Then he 
turned round and said to Aga Sheikh ‘‘ what you are doing ” mean- 


ing.“ why. don't you come and help ”, and Aga Sheikh then came l 
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up and dealt a heavy blow on Abbas Haji’s head with a Lathi, 
Then the two other accused appeared in the jute field with Lathis 
and stood there for a time but did nothing. Then the story goes 
that Abbas’ son and relatives approached and the four accused 
ran away. While there things were going on, which must have 
taken one or two minutes at least, no word was spoken except the 
remark made by Sali to Aga Sheikh. No body attempted. todo 
anything to protect Abbas or to ward off the blows or to secure any 
one of the four accused orto make any attempt to secure their 
arrest, This having happened, Abbas was taken along a little way 
to the bank’of a tank where he sat down, and a hue and cry having 
been raised a number of persons came up, Although these cross- 
roads were only paths the eviderce shows that they were frequently 
used and that persons coming back fromthe Hat used them and 
there were dwellings quite close to the tank. There were several 
huts a little further away from which some of the neighbours came, 
From this moment before sunset up till midnight, it is alleged that 
Abbas sat upon the side of the tank, while a considerable number of 
people came up and talked to him and he described the attack and 
named the four accused as the ones who had attacked him, Further 
he sent his son for pen and paper and got one of the neighbours 
named Arfan to write down his dying declaration, Also a student 
was sent for who performed the religious ceremony of Towba before 
Abbas died, Wahed Ali waited until he died, then he went to the 
Thana and gave the first information report. He had been with 
the deceased the whole time from when he was attacked until his 
death and so he cught to have known the facts better than any body 
else, Hisistatement was generally as I have already related, But 
he said in it that Abbas mentioned the names of the accused with 
great difficulty, and died a little after this, Now. the statement 
made by the deceased about the names of those who had attacked 
him was made immediately after the cccurrerce, It is clear, there- 
fore, that the first information report is wholly inconsistent with the 
evidence that he lived on until midnight when he died. The 
defence was that these accused had nothing whatever to do with the 
murder and had been implicated on suspicion ; that Abbas Haji 


had been struck after dusk and neither he nor bis relatives had been 
“able to identify his assailants ; that he had suspected the accused 


because their houses, where they lived together, were close to the 
scene of the attack, secondly because there had been some alter- 


_ cation between them and the deceased because they had been carry- 


ing ona Ghattu or singing party, and the deceased had more: than 
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once objected, and had even gone so far as to threaten them with 
prosecution under section rro of the Criminal Procedure Code 
unless they desisted. Also there had been some unpleasantness 
over 2 girl who was to haye been married to Sali, but unfortunately 
married a nephew of Abbas Haji. These facts present a number of 
aspects which if not improbable, at any rate, sound somewhat out of 
the ordinary, The prosecution were in agreement with the defence 
in that they admitted the unpleasantness which had arisen between 
Abbas and the accused, and Abbas himself advanced these matters 
as the motive for the attack upon him. It is of course unnecessary 
for the Crown to prove motive, but the motive suggested in this case 
seems to be very slight, lt is hardly probable that the trouble about 
the Ghattu.party which took place over a month before would have 
led the accused to attack Abbas in the manner. described. It seems 
unlikely that if Sali and his companions were incensed as is suggest- 
ed they would have been unable to find an opportunity of attacking 
Abbas until more than a month had elapsed. Then it seems curious 
that they should have chosen a Hat day for this crime when they 
must have known that a number of people would be coming back at 
this time of the day, and along this path. They chose the busiest 
place where four of these paths met, and what is more extraordinary, 
it is suggested, that they deliberately committed this crime in day 
light, in the presence of the man’sson, brother and two other 
persons, and at a moment when two at least of them were close to 
the deceased. According to the prosecution they had no disguise 
nor had they their faces covered. Nothing was said, except the 
remark of Sali to which I have referred, All the four accused were 
thoroughly well known to Abbas and his relatives. They had known 
the accused well from when they were children, Further there was 
not the slightest chance, if the evidence of the prosecution is to be 
believed, of the accused escaping from an accusation of this crime of 
murder, Again there is something about the evidence given by the 
rest of the witnesses which does not seem to ring true. According 
to the first information report this man died immediately after men- 
tioning the names of the accused, and the evidence is that he did 
this to his son and brother directly they came up. A number of 
witnesses wefe called to depose about coming up and talking to 
Abbas as he sat by the side of the tank when he told them the 
names of the accused and what had happened to him, and that this 
conversation between them lasted off and on till midnight, The 
fact that he was able to talk to so many people seems inconsistent 


with the remark inthe first information report that he gave the 
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names of the accused with great difficulty, Each of these witnesses 
was called obviously to support the story that Abbas had made a 
dying declaration, and that it had been written down by Arfan, It 
was realised evidently that this was an important piece of evidence 
and the more witnesses there were to it the better, yet strange to say, 
there is no mention of itin the first information report. Wahed 
Ali stated that he waited until Abbas died, when he went to the 
Thana, He arrived at the Thana between 1-30 and 2 a.m, in the 
night, A Chaukidar was sent for and according to him Abbas was 
alive when he arrived at the spot, and Wahed Ali was not there as 
he had already gone tothe. Thana to give the first’ information 
report, Itis probable that the Chaukidar was not telling the truth, 
But it indicates a desire on the part of all the witnesses for the pro- 
secution to prolong the life of Abbas, so as to fit in with the story 
of the dying declaration, and with the story that Abbas was not 
only able to recognise but to state the names of his assailants, It 
is clear from these facts that the first thing, all important, to be 
decided was the time of the attack. If the truth be that the attack 
waa made after dusk it would account for the suggestion made by 
defence that these men had been wrongly accused, Itis quite 
possible that Abbas, being unable to identify his assailants, honestly 
formed the opinion that he had been attacked by these four persons, 
with whom recently he had had trouble, and it would not be sur- 
prising if he jumped to that conclusion, and named them to his rela- 
tives and to the neighbours who gathered round, If the attack took 
place after dark, it would account for and explain the improbabi- 
lities to which I have referred. All of them disappear, if it be the 
fact, that the attack took place after dark, Further it would explain 
the extraordinary attitude of his relatives and friends. If they were 
not able to identify the assailants and if Abbas died .very soon after- 
wards, it would explain why no attempt was made to arrest these 
men, No accusation was made until midnight; no one sent for a 
doctor or sent any body to give medical assistance to Abbas, and 
the neighbours behaved in the most callous manner, coming up, 
looking at him lying dying upon the bank of this tank, and then 
going away again and making no further enquiries whether he lived 
or died. . Their behaviour sounds extraordinary, - but"f the man 
were already dead it would explain their attitude completely, and if 
every body was undecided about who were the assailants, it would 
explain the delay in making any attempt either to accuse them or 
to arrest them. The learned Judge, as I have already said, clearly 
formed an opinion'’in favour of the appellants, and he charged the 
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jury in a way which was distinctly favourable to them. It is difficult 
‘to criticise the charge, although personally, if I had felt as strongly 
as the learned Judge did, I should have told the jury what my 
Opinion was, On a charge of murder, if the Judge with all his advan- 
tages, forms a definite and strong opinion that the evidence is not 
sufficient for a conviction, it is dangerous to leava the matter to the 
jury without a strong indication of the Judge’s own opinion, so long 
as he makes it clear that in spite of that opinion they can, if they 
choose, disregard it and bring ina verdict of guilty. One of the 
unfortunate facts connected with this trial is, that out of a crowd of 
witnesses, nearly all of them were in some way related to the dead 
man, either by blood or by marriage or because they stood in the 
‘ position of debtors to his relations, It appears that there were 
persons who could have deposed, .who were quite independent and 
against whom no such criticism could be made. Those people were 
not called. It may be that they were unable to give any useful 
evidence, but this can hardly have been the case because they were 
persons who listened to what Abbas said. Further there were people 
living close tothe tank. Thereis evidence that a cripple was 
living in a hut there, with several women, and that he came 
towards the place of occurrence just about the time of the attack 
but went back again. It may be that he and these women could 
not have given any useful evidence, but it is unlikely, because, as 
the learned Judge has pointed out to the Jury, at least they could 
have given evidence on the question of time which was all impor- 
tant, Most certainly they could have said whether this attack 
took place before or after dusk. They were not called, and the 
learned Judge referred to this matter in charging the jury, and said 
that none of these independent persons had been cited or examin- 
ed by the prosecution, ‘You are to giva your due consideration 
to the absence of such witnesses,” and then again, “This point has 
been impressed upon you by the learned Advocate for the defence 
and this point is worth serious consideration.” Such a direction 
obviously was insufficient, We cannot presume that the jury knew 
what they were entitled to do in the absence of such witnesses, 
The Judge ought to have told them clearly, tRat if 
they thought there was evidence to show that those witnesses 
might have given relevant evidence, then they might, if they chose, 
presume that the evidence, if given, would have been against the 
case for the prosecution, This omission was not a triflog matter 
at all, because if these witnesses had appeared and had said that 
the sounds of attack which they had heard were after dark, the 
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whole case for the prosecution would have crumbled, Bearing in 
mind the improbabilities of the prosecution story, and the fayour- 
able charge of the Judge, and the fact that the verdict was only 
a majority verdict of 6 to 3, it cannot be gainsaid that the omis- 
sion of the Judge may have been just gufficient to tip the scale 
against the appellants. 

With regard to the question of time there was a curious inci- 
dent during the examination of the boy. He said that hé had 
gone with his father to the Hat at midday. We are told that this 
must not be taken to be exactly 12 o’clock but may mean any time, 
within 2 or 3 hours afterwards. Nevertheless it was obvious that 
the desire of the witness was to place the Visit of the deceased to 
the Hat as early as possible, which would coincide with his retura 
before dusk, During his examination-in-chief the Magistrate asked 
him the time of departure, and aa the boy was unable to give the 
exact time, he asked him whether it was about the same time as 
that, meaning the time of the examination, and the boy said 
“Ves, about this time” which was about 4-30 inthe afternoon. If 
that evidence is correct it would account for the return of Abbas 
later than that which was suggested by the prosecution. There was 
evidence to show that the Hat did not close at dusk but was open 
during the evening and people used to stay late. This would 
support the suggestion that Abbas did not return early as was 
alleged, 


The evidence with regard to the distance of eaeh of Abbas’ rela- 
tives from him is curious and it is doubtful whether we have heard 
the full truth about it, It is incomprehensible that the boy was 
so near as 3 to 4 cubits, and Wahed Aliso near as ro cubits,’and 
that no attempt was made by either of them to come to the assis- 
tance of Abbas. Further, each of the witnesses speaks of having 
approached Abbas after the attack. It seems to denote that they 
were much further away than they suggested, The object of 
making the distance as short as possible is of course obvious 
because it enabled the witnesses to depose to the identification of 
the accused, Inthe evidence about identification, a number of 
witne$ses spoke to Abbas and his relations having said that there 
were two other persons as well as the two appellants, and that on 
being questioned they gave out the names of the two other accus- 
ed, This incident seems to indicate that neither Abbas nor his 
Telatives recognised the two accused, and furnished their names 
on suspicion, If they were ready to do this, they might be just as 
ready, in a similar way, to furnish the names of the two appellants 
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without having in fact recognised them, The probability that 
Abbas and his relatives were some distance apart is strengthened 
by the fact that they did not go to the 4a¢ together, nor did they 
do their purchasing there together ; and as the 4a¢ was not closed 
when it is alleged that they left, no reason seems to have been 
given why they should all leave the Aaf at the same time, It seems 
much more probable that they left at different times, All the 
witnesses are agreed that Abbas was leading, Wahed Ali said that 
“ Abbas was ahead of us all”, He also said that although he was 
only 10 to 12 cubits behind the Haji, he was attacked in the way 
which I have described, before he could get near him to help him, 
He said that at that moment he had come to within 3 to 4 cubits 
behind the Haji, yet he made no attempt to protect Abbas or 
arrest his assailants. The fact that noone did arrest them would 
be accounted for if in fact the names of the assailants were un- 
known as was suggested by the defence. Even when the Chowki- 
dar arrived it was not suggested to him that he ought to arrest the 
accused. There is evidence that Abdul Sheikh who did not fail 
to identify all four persons subsequently was at first, as he admitted, 
able to recognise only two, He said that he could not recognise 
the other two accused because he had receded back through fear, 
This attempt to improve upon an important part of his evidence, 
makes one distrustful about the rest. Ahadulla, who was only 30 
or 40 cubits away, frankly admitted that he was unable to recognise 
any one, According to this witness, when he came up he found 
that the others, that is to say, the son, Wahed and Abdulla were 
asking the Haji who were the persons who had assaulted him. 
Then he corrected this and said that “ they did not ask him but 
I asked him,” If his first statement were accurate this would sup- 
port the story of the defence that the first accusation came from 
Abbas himself, Before the Magistrate this witness stated that 
“Abbas on enquiry said that the wounds had been caused by sale” 
which confirms the first statement which he made in his evidence 
before the Sessions Judge. The witness Md, Ibrahim Master, 
on being asked whether Wahedulla and Abdul gave the names, said 
that “the names of these two were given by the Haji,” but then 
corrected himself and said, ‘‘ these two persons were also accused 


by Abdul H%ji and Wahed.” The first answer that this witness gave 


seems to confirm the view that the first accusation came from 
Abbas himself. The evidence of the witness, Asequeulla Munshi, 
a student who was called in to perform the Towba ceremony is not 
very satisfactory. He seems to have given his evidence in a state 
of confusion and more than once said that he was unable to under- 
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stand why he bad been sent for on the night of the attack, 
‘According to him, when he got to the tank, Abbas was not on 
the point of death, and was so composed that the witness was 
unable to gather why he had been sent for, He said that there 
were others there who could well have “performed the ceremony. 
The criticism might be made reasonably, that this part of the 
story was concocted for the purpose of bolstering up the case for 
the prosecution. Of the matters to which I have referred, ‘some 
may be of min or importance, but taken together they leave an im- 
pression upon the mind that the Court is not eyen yet in posses- 
sion of all the facts of this story, It does not ring true. There are 
a number of discreparcies in the evidencé a very large number of 
improbabilities in the story, These impressed the mind of the Judge, 
and also the minds of three at least of the members of the 
jury, and in view of these circumstances the omission of the Judge 
to inform the jury of their right of presumption given by section 
114 of the Evidence Act, possibly and even probably resulted -in 
weighing the balance against the appellants, It seems obvious that 
the evidence in this case ought to leave a reasonable doubt in the 
mind of any one considering it carefully, and when there is such a 
doubt, the benefit of it must be given to the prisoners, It is much 
better that a guilty man should be acquitted than that an innocent 
man should be wrongly convicted. 

Taking all the facts to which I have referred into consideration 
we are of opinion that the appeal must be allowed. The convic- 
tions and senterces imposed upon these prisoners must be set 
aside, and they must be set at liberty, 

Mallik, J-—I agree with my learned brother in the order which 
he proposes to make, This, in my opinion, is a case in which we 
ought to interfere on the ground that there has been a misdiree- 
tion in the charge to the jury. It appears that some independent 
witnesses came upon the scene soon after the occurrence, But 
none of them was examined by the prosecution, The Judge in his 
charge no doubt told the jury that this was a point which deserved 
very serious consideration, But be did not tell them that from 
the non-production of those independent witnesses the jury might 
presume against the prosecution on the question of time of 
occurrence, & point which was of very’ great importance in the case 
for the prosecution, This misdirection, in my opinion, was, at least 
to a certain extent, responsible for the verdict of the jury. That being 
so I would allow the appeal, set aside the verdict of the jury, acquit 
the appellants and direct that-they be cet at liberty immediately. - 
S, K, R, Appeal allowed, 
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` Before Mr, Justice Tom prams and Mr, Justice S. K, Ghose, 
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. Prima facie case and proof, meanings af/—Mugisirate at liberty te revise kis 
estinsate formed at the initial stage, befora the final stage is reached—Sec- 
tion 494, Criminal Procedure Code, scope of-—If applicable, when the Magis- 
trate beliewes ihe prosecution case to be true-—Public Prosecutor, whan can 
take charge of any prosecittion and when may apply fer withdramal—Con- 
sent by the Court for withdrawal to be given under what circumstancés-— 
Conditions under which nolle prostqul is granted in English cases—High 
Court not to interfere when the Magistrate's raisons fer discharge under sèc- 
tion 494 Criminal Frocedure Code not unsound. 

Per S. K. Ghose, F—A prima facie case xt the initial stage only means that 
"there is ground for proceeding. l 
The expressions ‘‘sufficiest evidence’ ia section 170, sufficient ground” in 
section 204 and ‘‘ ground for presuming’ in section 254 Criminal Procedure Code 
explained. 


- A prima facie case is*not the same thing as “ proof,” which comes later 
whea the Court has to find whether the accused is guilty or not guilty. 

“ Proof” is nothing but belief according to the conditions laid down in the 
Evidence Act, and itis an obvious fallacy to say that because the Magistrate has 
found a prima facie case, therefore he Lelieves the case to be true in the sense 
that the case is proved. l 

Under section 202 Criminal Procedure Code, a Magistrate is required to hold 

+ anmenquiry ‘ffor the purpose of ascertaining the truth or falsehood of the 
complaint-”. But this does not carry the matter any further. The Magistrate 
may have formed some notion of the apparent truth of the complainant’s 
cage at the initial stage, he has to keep an open mind till the final stage, when 
the question for him would be to decide as to whether he should believe the 
evidence or not, and before that final stage is reached the Magistrate would get 
at least one opportunity to revise his estimate. > 
Even in cases where the Magistrate believes that the prosecution case is 

true, that would not necessarily affect a proceeding under section 494 Criminal 

Procedure Code, . 

. The terms of section 494 Criminal Procedure Code are very wide, the Court 
has been piven a discretion and the test is whether in giving consent, the Court has 
been influenced dy circumstances, which ought not to have been considered. : 
G. V. Raman v. King-Eesperor (1) followed, y ‘ 
Under Section 494 Criminal Procedure Code; the Public Prosecutor may 
apply to withdraw from the prosecution at any stage of the case, so long 
*Crin inal Revision No. 1315 of 1930, against the decision of Mr. A. K. Dutt, 
Sub-Deputy Magistrate of Asan:ol,'dated the grd November, 1990» 
(1) oe 33 G, W. N. 468, 
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as the judgment is not pronounced or the jury have not given their verdict, 
and it is quite independent of the possibility that at the time of the application, 
the Court has come to the conclusion that the prosecution case is trus and that 
the accused has committed the offence. Ina suitable case the Court may still 
give its consent to the Public Prosecutor to withdraw from the prosecution, if it 
finds that there are good reasons for doing so. Consent of the Court under section 
494 Criminal Procedure Code is not to be given as & matter of course, neither 
is it to be unreasonably withheld. In giving such consent considerations “may 
arise which are entirely different from those which led the Magistrate to issue 
process. And a Magistrate Issuing prccess in the first instanca would be 
competent to entertain an application under section 494 Criminal Procedure Code. 


' Subal Chandra Namadas v. Ahadulla Sheikh (1) referred to, 
„Rajani Kantha Saha v. Idris Thakur (2) distinguished. 


Jt has been held in English cases that a walle p:osegui is usually granted where 
any improper and vexatious attempts are made to oppress the defendant, as by 
repeatedly preferring defective indictments forthe same. supposed offence or if it 
is clear that an indictment is not sustainable against the defendant 


If the Magistrate in discharging the accused under section 494 Criminal 
Procedure Code gives reasons which in themselves cannot be said to be unsound, 
it is not proper for the High Court to interfere. 


Per Lort- Williams, $.—In accordance with the procedure Jaid down in sec- 
tions 492 to 495 Criminal Procedure Code, the Public Prosecutor can take charge 
of any prosecution at any time and without asking any body’s consent. There- 
after the prosecution is to be directed by the Public Prosecutor and if he thinks 


fit he may ask the Court to allow him to withdraw the prosecution. 


The expression “ rima facie’? means that the case is such that if uncontradic- 
ted and if believed, it will be sufficient to prove the case against the accused, 
When therefore the Magistrate says that the evidence seems to disclose a 
prima facie case he does not intend at that time to decide whether he believes 
thit evidence or not. 


Section 203 of the Code of Criminal Procedure makes it clear that even l 
though the evidenca discloses a prima facie case there is discretion left in the 
hands of the Magistrate who may for gcod reasons refuse to issua process, 

Subal Chandra Namadas v. Akadulla Sheikh (1), dissented from, * 


In considering the question whether he ought to consent to the withdrawal of 
‘the prosecution, the Magistrate has to consider points similar to those which he 
has to consider under section 203, that is to say, he has to take’ into considera- 


‘tion, anong other things, the question whether, inspite of there being a prima 


facie case, the evidence is likely to be believed. 
m 


Application for Revision under section l 435 of the Code of Cri- 
minal ‘Procedure. 


The material facts will appear from the judgment, 


ioe æ: 


(1) (1926) I. L, R. 53 Calc. 606, (2) (1921) 25C. W. N. 615, 


hissi 
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Messrs. B. C. Chatterjee and Satindra Nath Mookerjee for the 
Petitioner. 

Messrs, A, N. Chowdhuri, N., C, Sen, Bhagirat Ch. Das, Dinesh 
Ch, Roy and Manmatha Nath Roy (/r.) for the Opposite 
Party, 

Mr, D. N. Bhattacharjez for the Crown. 

. The judgments of the Court were as follows :— 


S. K. Ghose, J.t:—This matter came to us in Revision once 
before and was disposed of by this Court’s judgment dated 1oth 
August, 1930, in Miscellaneous Case No, III of 1530 (with Revision 
Case No, 570 of 1930). . The case had hada somewhat chequered 
career and it will be necessary to recall the facts. I wish to 
acknowledge the assistance which learned Counsel on both sides 
have given us in elucidating the material facts. The opposite party 
J. N. Sen is the lccal agent of the Central Bank of India at Asansol, 
One Lachminarain was a client of the Bank. The pelitioner Sher 
Singh and one Bhag Sing, who has taken some part in the dispute, 
were friends of Lachminarain, but they have no connection with the 
Bank, Oa the 28th March, 1929, Lachminarain applied in writing 
to J. N. Sen for two ticket numbers in the Calcutta Turf Club 
Derby Sweep and -his account was debited with the price of these 
two tickets at Rs, rc-8 each, Apparently acting on behalf of the 
clients of the Bank, J. N. Sən obtained a number of Derby Sweep 
ticket numbers from one Dr. Holmes, a member of the Calcutta 
Turf Club, and at that time residing at Asansol. It may be men- 
tioned here that according to the arrangement, the two tickets which 
were to be obtained in compliance with Lachminarain’s letter were 
to bear the nom-dz-plumes “ Spuran Sing ” and “ Dhemo” respec- 
tively. Spuran Sing happens to be the name of the son of Sher 
Sing. Atthe.end of April, intimation was sent by J. N. Sen to 
_ Lachminarain that he had got the ticket numbers DQ7956 “ Spuran 
* Sing * and 7957 “ Dhemo”, In June the former ticket number 
drew a prizas worth Rs, 1°,65000 and Sen was informed by Dr. 
Holmes, On the 14th July, 1929, Sen took Lachminarain to Dr. 
Holmes and as a result of his identification of Lachminarain, Dr. 
Holmes made over the amount to Lachminarain. It sHould be 
mentioned here that Dr. Holmes kept for himself to per cent of the 
prize money and Sen also kept for himself another ro percent. If 
is also alleged that Sen kept a further sum of two lacs, The balance 
of Rs, 13 lacs was made over to Lachminarain by Dr, Holmes by 
cheque. After this nothing happened until the 7th October 1929, 
when Bhag Sing came to Court with a complaint alleging that he 
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had a share in the aforesaid Sweep number and that he had been 
defrauded of that share by Lachminarain, Sen and Sher Sing, acting 
in conspiracy with one another. He also stated that Sher Sing had 
written a slip admitting that Bhag Sing was entitled to one anna 
share of the prize money. Bhag Sing’s case was that he and Sher 
Sing together paid the price of the ticket numberin cash on the 
oth April, 1929 to J. N, Sen, who took a note of the nom-de-plume ; 
thateSen verbally gave the number of the ticket to him and Sher 
Sing, and that he falsely identified Lachminarain to Dr. Holmes as 
the father of Spuran Sing. Upon this complaint the Magistrate 
directed a warrant to be issued against Lachminarain and J. N, Sen 
ona charge under section 420 of the Indian Penal Code, A few 
days later, on the 25th October, Sher Sing came to Court witha 
complaint alleging that he had been cheated by Lachminarain, the 
latter’s son, Moti Sing, and J. N. Sen, His case differs from Bhag 
Sing’s in that he alleged that he had contributed the whole of the 
price of the winning ticket number. As regards Sen, he alleged a 
case of conspiracy with the other accused and also stated that Sen 
had, to Dr. Holme», falsely identified Lachminarain as the father of 
Spuran Sing and represented that Lachminarainand his son were 
the real owners of the winning ticket number, Itis important to 
note that at the time of his initial deposition Sher Sing mentioned 
the name of certain witnesses wbo would prove his case. Thus, so 
far as Sen is conterned, there were two cases instituted against him, 
On the 15th November, Sher Sing filed an application praying that 
hia case might have priority over Bhag Sing’s case. It was ordered 
that both cases should go on together. However, on the 29th 
November, Sher Sing compounded with Lachminarain and the 
latter and his son were acquitted. Mr. Chaudhuri forthe opposite 
party has pointed out that asa result of this compounding, a con- 
siderable amount of money was obtained through the criminal pro- 
ceedings, On the 13th December, Lachminarain contended before 
the Magistrate that he should also be acquitted in Bhag Sing’s case, 
but as this was not given effect to, he filed an application for transfer 
of this case under section 526 of the Code of Criminal Procedure 
and theecase was adjourned. As a matter of fact, however, the 
application for transfer was never moved, Sher Sing, meanwhile 
etook another step, He applied tothe Magistrate to withdraw his 
case against Sen, with permission to reinstitute it in-case Bhag Sing’s 
case might not proceed at any stage for any reason whatsoever, The 
learned Magistrate, without dealing with the matter on its merits 
under section 253 of the Code ôf Criminal Procedure, allowed the 
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petition for withdrawal " with permission to reinstitute the case if he 
thought necessary ”, and Sen was discharged under section 253 of 
the Code of Criminal Procedure. On the 17th December Bhag 
Sing’s case against Lachminarain was compounded and Mr, Chau- 
dhuri points out that thus money was “again obtained through the 
Criminal Court. Sher Sing, by a petition identified himself with 
this compromise, On the 20th January, Bhag Sing took some steps 
in his case and Dr, Holmes was examined as a witness, I may say 
here that the learned Magistrate, as also Counsel in this Court, have 
made use of this evidence of Dr. Holmes in the present matter 
although, strictly speaking, Dr. Holmes was not examined as witness 
in Sher Sing’s case. However, the evidence of Dr, Holmes did not 
exactly support the story of the false identification of Lachminarain 
as the father of Spuran Sing. Sher Sing, though called as a witness 
` in Bhag Sing’s case, did not appear to give evidence as a witness, 
but on the 23rd January, 1930, he filed a petition alleging that he 
apprehended that Bhag Sing would compound the case with Sen and 
praying that such a compromise might not be allowed. Bhag Sing 
apparently failed to prove his case as against Sen, andon the sth 
February he filed a petition withdrawing his case, Thereupon the 
Magistrate discharged Sen for want of evidence, At that stage Sher 
Sing took up the cudgels and on the 6th February he filed a petition 
for permission to revive his case against Sen. The Magistrate 
called upon Sen to show cause and he also called upon Sher Sing to 
say what new evidence was proposed to ba adduced, Sher Sing then 
made the case that he had an interview with Sen and has told him 
that the ticket number in the name of Spuran Sing was his and he 
asked Sen to send two separate intimations. Mr, Chaudhuri has 
pointed out that there was no mention of thisin Sher Sing’s 
original petition of complaint. However, on the agth March, 1930, 
Sher Sing examined one Asita Ranjan Rajguru in support of his 
story. On that date three other witnesses were examined. On the 
31st March the Magistrate wrote an order reviewing the evidence 
‘and finding that “a prima facie case seemed to have been made out 
against J. N. Sen”, He directed J. N. Sen to be summoned under 
section 420 Indian Penal Code for 16th April rç30. Agaimst this 
order Sen filed a motion before the Sessions Judge. On the 8th 
April, 1930, the learned Judge passed the following order :— 
“ Heard pleader. The proceedings appear to have been some- 
what strange. Partial compoundings, discharges, withdrawal with 
liberty to re-institute criminal cases and what not, I should like 
to know if the District Magistrate after consideration of the circum- 
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stances will be prepared .to direct withdrawal from the prosecution. 
Let this order be shown to the Public Prosecutor, Fix r4th April 
1930, for hearing.” Apparently the learned Judge was struck with 
the unsatisfactory features of the proceedings before the Magistrate 
and he wished to reach the end by a shott cut. The end however 
did not come as soon as the learned Judge had anticipated. He 
rejected Sen’s application for quashing on the ground that the Dis- . 
trict Magistrate had decided to withdraw it. On the 3rd May; 1930, 
the Public Prosecutor entered appearance before the Magistrate and 
filed his petition of withdrawal under section 494 of the Code of. 
Criminal Procedure. Thereupon the parties came to this Court and 
the matter was disposed of by the Court’s Judgment, dated the roth 
August, 1930, which I have referred to above, It was directed by 
that judgment that the trying Magistrate should dispose of the appli- 
cation for withdrawal, which was then pending before him, in 
accordance with his own independent discretion. Accordingly, the 
case was sent down to the trial Magistrate. On the 25th October he 
heard the parties and on the 3rd November he made an order allow- 
ing the application of the Public Prosecutor for withdrawing from 
the prosecution and discharging the accused Sen under section 494 
of the Code of Criminal Procedure. Against this order, Sher Sing 
filed a petition for revision before this Court, and a Rule was issued, 
This is the Rule which we are considering now, 


The Rule waa upon the District Magistrate of Burdwan to show 
cause why the order complained of should not be set aside and a 
further enquiry made into the matter on grounds Nos, r, 8 and 
the added ground of the petition, or such other or further orders 
made as to this Court might seem fit and proper, Ground No, r 
is to the effect that, having regard to the learned Magistrate’s 
finding dated the 31st March, 1930, that a prima facie case had 
been made out upon the evidence adduced in the case, his order 
permitting the withdrawal of the prosecution is unwarranted both 
in law and on facts, Ground No, 8 is 4o the effect that it was 
incompetent for the Magistrate to hold that it was extremely doubt- 
ful whether the evidence could be accepted, after he had actually 
accepfed the same and issued process thereon. The added 
ground is to the effect that,,in view of the fact thgt the learned 
trying Magistrate had come to the conclusion that a prima facie 
case had been made out against the accused, no application lay 
before him under Section 494 at the instance of the Public Prose- 
cutor without the consent of the complainant, All these grounds 
therefore take us back to the “Magistrate’s order of the 31st March, 
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1930, by which he found that “there seemed to be a prima facie 
case” against Sen and, in view of his opinion then expressed, the 
contention is that his present action in permitting the withdrawal 
is inconsistent and improper, This argument, I may say, at once, 
is not without some apparent force and accordingly we issued the 
Rule, Now, we have heard Counsel on both sides and the material 
features of the case have been placed before us. Quite apart 
from these grounds, as it seems to me, Mr, Chatterji for the 
petitioner Sher Singh, has contended that this Court by its judg- 
ment of the ‘roth August, r930, has held that the application of 
the Public Prosecutor to withdraw the prosecution under Section 
494 of the Code of Criminal Procedure was illegal and that there- 
fore the Magistrate had no discretion but to disallow the applica- 
tion. Insupport of this argument Mr, Chatterji has relied on 
this passage in the judgment. “We may say in passing, that the 
' procedure adopted bath by the Sessions Judge and the District 
Magistrate was not in accordance with law.” The sentence how- 
‘ever does not end there ; it continues “and was irregular-and open 
to objection.” Itis clear that it was not intended to lay down 
by this passage in the judgment that the application of the Public 
Prosecutor amounted to an illegality as that word was used in the 
case of N. A, Sudramania yer v, The King Emperor, (1) and not 
a mere irregularity which could be cured. The judgmentin ques- 
tion was delivered by my learned brother Graham, J, and I was a 
party to it. Mr. Chatterji, who contended this point rather 
strenuously, at one time suggested that perhaps I was taking a 
view different from that of my learned brother. I may say there- 
fore that I have consulted my learned brother Graham, J. and I 
have his authority for saying that he agrees with me in my reading 
of his judgment and I am supported in this by the words used 
in the judgment itself, Had this been an illegality, not only the 
Magistrate but we also would have had no discretion but to direct 
that the application should be disallowed. But what the judg- 
ment says is clear from the following passages in the judgment 
itself, “If however we found upon consideration of all the facts 
and circumstances that there is no likelihood whatever for con- 
viction, we should be prepared, notwithstanding the unusual 
procedure adopted in the Courts below, to quash the proceeding 
so as to prevent them from occupying any longer the time of 
the Courts”, Again “as matters stand we do not think that any 
sufficient ground has been made for quashing the proceedings 
(1) (igor) 5 C, W. N. 866; L. R. 28 I, A. ag7; 1. L, R. 25 Mad. 61. 
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CRIMINAL: and we‘ think that the proper course im the circumstances is to 
1931 discharge the Rule obtained by J. N, Sen and to send the case 
Sher Singh back in order that the Magistrate may consider the application for 


, Yr withdrawal and dispose of it in accordance with law.” Itis obvious 
Jiteadra Nath Sen. eee te 

TO e that what was meant was the application was not regular, because 

S S. Ghose, J- the Public Prosecutor had not been in charge of the case before, 
and it was open to objection, becaus2 he appeared inthe case in 
order to withdraw the prosecution. Finally the direction fn the 
judgment is as follows :—‘' The trying Magistrate has an indepen- 
dent discretion in the matter and it will be for him to decide upon a 
careful consideration of all the materials before him whether the 
case is a fit one for allowing the withdrawal or whether the consent 
of the Court should bs refused ”, After this, it is not open to Mr, 
Chatterji to re-argue the question as to whether the application 
under section 494 was regular or legal, In accordance with the 
direction of this Court in the aforesaid judgment the learned Magis- 
trate has made an order and the question that arises for determina- 
tion in this Rule is as to the merits of that order. 


Upon the grounds on which this Rule was issued Mr. Chatterji 
has contended that, since the Magistrate has found tbat there 
seemed to be a prima fucie case under section 420 of the Indian 
Penal Code and there were no fresh materials before him, it was not 
competent for him to allow the withdrawal under section 494 of the 
Criminal Procedure Code. I may point out however that it is not 
correct to’say that since his order of the 3rst March, 1930, the 
Magistrate had had no fresh materials. There was in the firat place 
the judgment of this Court, opening the field for the exercise of his 
discretion, In the second place there was a petition of the Public 
Prosecutor which, I may say, is a lengthy and well considered docu- 
ment, Thirdly, the matter was re-argued before him by both siles? 
Therefore the Magistrate had another opportunity of reconsidering 
the matter and the question before him was, not whether there was 
a prima facie case for proceeding, but whether the Public Prosecutor 
should be allowed to withdraw the prosecution. Mr. Chatterji has 
contended the point very strenuously and he seemed to take up the 
positiow that the Magistrate who issues the process is not competent 
in law to allow the withdrawal of the prosecution on the ground 

ethat the evidence may not lead to conviction, Throughout his 
argument before us Mr, Chatterji seemed to rely on this one point 
viz, the inconsistency in the attitude of the Magistrate, It seems 
to me that this argument is based upon a fallacy viz, that the Magis- 
trate, having once come to a finding that there was a prima facie case, 
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was tied downto that opinion throughout the proceeding and he could 
not be allowed to revise his own estimate of the evidence. What is 
meant by a prima facie case ? It only means that there is ground 
for proceeding. When the Police investigate a case and find that 
there is a prima facie case they are tosend the case before the 
Magistrate for taking action, Section 170 says that, if upon an 
investigation it appears to the Police that “ there is sufficient evi- 
dence or reasonable ground for suspicion to justify the forwarding of 
the accused tothe Magistrate”, the Police will take necessary 
action. When the Magistrate is taking action himself under sec- 
tion 204, if “ there is sufficient ground for proceeding and the case 
appears to be one ” in which process should be issued, the Magis- 
trate shall issue process, Ina warrant case section 254 directs that 
when evidence has been taken and “ the Magistrate is of opinion 
that there is ground for presuming that the accused has committed 
an offence ”, he shall frame a charge against the accused. There- 
fore so far the Court is only dealing with the initial stage and he has 
to proceed if there is ground for proceeding. But a prima facie 
case is not the same thing as “ proof ”, which comes later when the 
Court has to find whether the accused is guilty or not guilty, 
“ Proof ” is nothing but belief according to the conditions laid down 
in the Evidence Act, and it is an obvious fallacy to say that, because 
the Magistrate has found a prima.facie case, therefore he believes 
the case to be true inthe sense that the case is proved, Mr. 
Chatterji has poioted out that under section 202 of the Code of 
Criminal Procedure, a Magistrate is required to hold an enquiry 
“forthe purpose of ascertaining the truth or falsehood of the 
complaint”, But this does not carry the matter any further. Mr, 
Chatterji overlooks the point that, although the Magistrate may 
have formed some notion of the apparent truth of the complainant’s 
case at the initial stage, he has to keep an opan mind till the final 
stage, when the question for him would be to decide as to whether 
he should believe the evidence or not, and before that final stage is 
reached the Magistrate would get at least one opportunity to revise 
his estimate, But even if the Magistrate should with the belief that 
the prosecution case is true, that would not necessarily affect’ a pro- 
.ceeding under section 494 0f the Code.of Criminal Procedure. 
Under that section the Public Prosecutor may. apply to withdraw. 
from the prosecution at any stage of the case, so long as the judg- 
ment is not pronounced or the jury have not given their verdict, and 
itis quite indepandent of the possibility that atthe time of the 
application the Court has come tothe conclysion that the prose- 
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cution case is true and that the accused has commitfed the offence. 
In a suitable case the Court may still give its consent to the Public 
Prosecutor to withdraw from the prosecution, if it finds that there 
are good reasons for doing so, Consentis not to be given asa 
matter of course, neither is it to be unreasonably withheld. If Mr. 
Chatterji’s arguments were correct, then no Magistrate issuing pro- 
cess in the first instance would be competent to entertain an appli- 
cation under section 494. Mr, Chatterji has referred me to the 
remarks of Page, J, inthe case of Swdal Chandra Namadas v. 
Ahadulla Sheikh (1). But on that very page the following observa- 
tions occur: “ Ifthe Magistrate were to refuse to granta sum- 
mons on that ground, it would mean either that he was trying out 
the merits of the case ata preliminary stage in proceedings, or was 
following a process guess-work ard speculation and neither of these 
things is he permitted to do,” That only supporta,what Iam now 
trying to point out that, upon an application for withdrawal, con- 
siderations may arise which are entirely different from those which 
led the Magistrate to issue process,. Mr. Chatterji has also referred 
to the case of Rajani Kantha Saha v, Idris Thakur (2). But there 
the facts were entirely different, the Judge having recorded no 
reasons for withdrawal and not even having examined the commit- 
ment record for himself. It has been pointed out that the terms of 
seclion 494 are very wide, that the Court has been given a discretion 
and that the test is whether, in giving consent, the Court had been 
influerced by circumstances which ought not to have been con- 


‘sidered. [See the case ot G. F, Raman v. King-Emferor (3)|. It 


has been held in English cases that a noče prosegui is usually 
gtanted where any improper and vexatious attempts are made to 
oppress the defendant, as by repeatedly preferring defective indict- 
ments for the same supposed offence or if itis clear that an indict- 
ment is not sustainable against the defendant (See Archbol?’s Crimi- 
nal Pleadings, 28th Edition, page 127). 
As I have mentioned Mr, Chatterji has laid stress on the argu- 
ment that the Magistrate’s order of 31st March, 1930, and his sub- 
sequent order of 3rd November, 1930, are both supported by reasons 


‘and that these reasons, coming as they do from the same Magistrate, 
are inconsistent. We have therefore to refer back to those reasons 


and the question is, whether the reasons furnished for the order 
which is now complained against are adequate. I may say that I 
consider that the Magistrate’s order of the 3rd March, 1930, is 


(1) (1926) I. Li R. 53 Cale. 606 (610). (2) (1929) 25 C, W. N. 615. 
(3) (1929) 33 C. W. N. 468. i 
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rather superficially worded and to that extent I sympathise with Mr, 
Chatterji, I consider that in view of the history of the case the 
Magistrate should have taken more trouble, that in his order he 
should have gone more fully into the matter and stated his reasons 
more in detail, But even if the reasons are not adequately expressed 
by the Magistrate in his order permitting withdrawal of the prose- 
cution, we are not on that account bound to interfere, because 
after allthis isa matter in Revision and our exercise of our revi- 
sional powers is entirely discretionary. If good reasons do exist as 
to why the case should not be allowed» to proceed further, if it 
appears to us that the accused should have been discharged, if not 
under section 494, then under another section of the Codes or that 
the case should not have been allow2d to have been revived by the 
Magistrate in the way in which that was done, we would not now 
interfere and revive the proceedings, I wish to emphasise this point, 
because in a revisional matter this Court does not take a technical 
view and interfere in every case where an order has been made irre- 
gularly or even improperly. Learned Counsel on both sides have 
discussed the entire proceeding before the lower Courts and we have 
to satisfy ourselves ‘as to whether this isa fit case for our inter- 
ference. The question is not whether Sen’s action was correct from 
the moral point of view in taking a share in the distribution of the 
spoils, On the contrary, I consider that his conduct .in taking a 
large share for himself is highly reprehensible and I do not see how 
it can be defended. It seems to me to be unworthy, to say the least, 
of a representative of a respectable bank that he should try to make 
money out of his clients in this way. But whether a criminal offence 
is made out, is a different question. i 
_ Coming to the merits of the order of the 3rd November 
1930, which is the subject matter of this- Rule, I find that the 
Magistrate has relied on some of the arguments contained in the 
petition of the Public Prosecutor, He has referred specially to 
paragraphs x2 (e), (i) and (j) of that petition, The first one 
points out that in the long and carefully worded petitions of com- 
plaint and the initial depositions and in the mass of elaborate 
petitions, no allegations or suggestions were made about® Sen’s 
knowledge of the alleged secret understanding of the complainants, 
The second one points out that Asita Ranjan Rajguru was pro- 
duced as a witness ata very late stage. The third one refers to 
some discrepancy in the evidence as between Asita Ranjan and 
Sher Singh. Mr. Chatterji has contended that, as regards the third 
poiat, the alleged discrepancy does not really exist, But that does 
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not seem to me to be so very ma terial, It is more materiaľthat there 
should be a discrepancy in the deposition of Sher Singh himself as 
between his initial statement on solemn affirmation and his later 
deposition, lending colour to the, suggegtion that his later story 
regarding Sen’s guilty knowledge was an after-thought. The 
Magistrate next points out that it is extremely doubtful if the 
belated story of the interview in the Bank of Sher Singh with Sen 
in the presence of Lachminarayan and within the hearing of Asita 
Ranjan cın be accepted. Mr, Chatterji contended that this was 
not a new argument before, the Magistrate, that this argument had 
been advanced before, and that inspite of it he had found there 
was a prima facie case. I have no doubt that this inconsistency is 
there, But simply becaus3 the Magistrate had failed to see 
the point of it at one staze of the case, it does not follow that his 
present view is unsound, There are those points, mentioned in 
the petition of the Public Prosecutor upon which the Magistrate 
has reliej, Are those points uorcal? Is it not true that Asita 
Ranjan was produced at a very late stage of the case? And if 
these points are real, can they be overlooked now when somebody 
appears before the Magistrate and impresses on him they should 
not be overlooked ? 

The whole point in this criminal prosecution is whether Sen 
can be said to bave acted dishonestly, as that word is defined 
in section 24 of the Indian Penal Code. At first the case 
seems to have been started on the supposition that there was 
a prima facie case under section 420 of the Indian Penal Code with 
regard to the sweep money, But as to Sher Singh, the complainant 
himself the only money which can bs said to have been delivered 
was Rs, ro 8, the price of the swe3p number. When this was put 
to Mr, Chatterji, he suggested that there might be an offence 
under section 403 of the Indian Penal Code in respect of the 
amount of the sweep money, and that with regard to the offence 
under section 420 of the Indian Penal Code, the person who was 
cheated was not Sher Singh, but Dr. Holmes. It seems to me that 
inthis prosecution the real object is the sweep money.. Mr. 
Chatttrji in the course of his argument asserted that his client 
would not compromise even if the amount were paid gto him and 
that I consider is going to the other extreme. Whatever it be, 
it is impossible to carry on this prosecution without going into the 
question of the claim tothe swesp money and thatisa question 
which cannot be determined ina criminal Court. On the show- 
ing of the parties, the Bank was accountable to its own client, 
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Lachminarain, The transaction for the purchase of the sweep 
numbers was carried through the Bank in the nams of Lachmi- 
narain and ostensibly Sen was bound to pay over to Lachminarain. 
Apart from any question regarding this being gambling transaction, 
Dr. Holme’s duty was discharged when he paid over the money 
to Sen or to anyone on the recommendation of Sen, Dr, Holmes 
could keep any amount he liked for himself and he did keep some- 
_ thing. The pdint that is sought to be made is that Sen identified 
Lachminarain to Dr, Holmes as the person who had bought the 
winning number. This is Dr, Holmas’ evidence, though he was 
not examined in this case, It may- be mentioned in passing that 
this evidence, strictly speaking, does not corroborate Sher Singh’s 
allegation that Sen identifizd  Lachminarain as the father of Spuran 
Sing. But whatever it may be, what happened between Sen and 
Lachminarain in the presence of Dr, Holmes was quite consis- 
tent with what was made to appeir in the Bank books, It might 
be said that Sen acted more pruden'ly if he had taken Sher Singh 


also with him to Dr, Holmes, so that the whole thing might have — 


taken place in the presence of all the contesting parties. Mr, Chat- 
terji at one point cunceded that if Sən had said to Dr. Holmes that 
the Bank was bound to pay to Lichminarain, he would have had 
no case, It seems to me that this is only quibbling with words. As 
a matter of fact the Bank was bound to pay to lLachminarain 
and no body else. The question as to whether Sher Singh was the 
true owner of the winning number or Lachminarain was the true 
owner is a matter for the Civil Court, and the Criminal Court can- 
not be used for that purpose, 

Had the learned Magistrate taken a little more trouble he could 
have pointed out that there was other peculiar features in the 
prosecution case which went to show that it was nota dona fide 
prosecution, There was the inordinate delay in the filing of the 
criminal case which was sought to be explained by reference to 
certain private negotiations between the parties, However, when 
the matter came to Court it was Bhag Sing who first appeared as 
complainant and Sher Singh followed him. As between the two 
there were important discrepancies regarding the purchase of the 
Winning num¥er, But they agreed as to the charge against Sen, 
In Sher Singh’s complaint the charge against Son, inspite of the 
long delay and the carefully worded petition as the Public Prose- 
cutor Has pointed out, was vaguely put, Mr, Chaudhuri points out 
that the case as then made, excluded any connection or knowledge 
of Sen with reference to the allegafion that Sher Singh had 
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contributed towards tha price of the number, that Sen knew that 
Spuran Sing was Sher Singh’s son, that he knew that the number 
had been bought for Sher Singh, or that he knew that two different 
intimations were to be sent to Lachminarain for the two sweep 
numbers because one of the owners were Sher Singh, It is evident 
that later on Bhag Sing and Sher Singh joined forces against Sen, 
In fact Sher Singh did so openly by a petition, On their own show- - 
ing Lachminarain was the principal offender, but Sher Singh com- 
pounded with him first and then Bhag Sing compounded, and 
Sher Singh identified himself with Bhag Singh’s compromise, The 
latter even withdrew the charge of abetment as against Sen, Sher 
Singh’s conditional withdrawal from the cise as against Sen was 
obviously done with a motive. Mr. Chaudhury seems to be quite 
justified in arguing that the motive was that there would be a 
stroug weapon in the hands of Sher Singh to ultimately force the 
money out of Sen, Bhag Sing evidently failed to satisfy the 
Magistrate that he had a case and thereupon Sher Singh reappeared. 
Then the question arose as to whether Sher Singh should be 
allowed to revive his case. The Magistrate asked what new 
evidence there was to be adduced, overlooking the fact 
that new evidence at that stage would hardly be worthy of 
belief. Mr. Chowdhury points out that then for the first time a 
new story was invented, viz. that Sher Singh had an interview with 
Sen and told him that the ticket inthe name of Spuran Sing was 
his, and that he asked Sen to send separate iotimations, Theré 
was no mention of this in the petition of complaint and there was 
no mention of any witness until the rst March, 1930, and even 
then Asita Ranjan, who was the Head Clerk of the Bank, was not 
named, He was examined for the firat time on the agth March, 
1930, At that time tbis man was out of employment. As to a letter 
said to have been written by Sen which js referred to in the Magis- 
trate’s order issuing process, it does not appear to be incriminating. 

Taking then all the facts of the case, it seems to me that, the 
object of this prosecution is to extort money from Sen, It doeg not 
seem to me to be a bona fide prosecution at all, The evidence that 
has been adduced leaves the whole matter in doubt. The 
Magistrate in discharging the accused has given reasqns which in 
themselves cannot be said to be unsound and, once the gccused 
has been discharged, it does not seem to me to be proper that the 
case should be revived. The parties, if they cannot settle the 
matter amangst themselves, will be at liberty to take their dispute 
to the Civil Court.. The Rule’is accordingly discharged. = > 


Vor. LIV.] HIGH COURT, 


Lort-Williams, J. ;—I agree. It is a mistake to imagine 
that the opinion which we have formed about the withdrawal of 
the prosecution is not consistent witb, or contradicts the judg- 
ment delivered by my learned brothers on the 19th August, 
1930, In that judgment my brother Graham, J., draws attention 
to the fact that the Sessions Judge, instead of proceeding to hear 
_the applicatio® and either making the Reference asked for, or 
rej:cting the application, adopted the unusual course of suggest- 
ing that the Public Prosecutor should consider the desirability 
of withdrawing from the prosecution. In continuation he says 
that the procedure adopted by the Sessions Judge and the District 
Magistrate was not in accordance with law and was irregular and 
open to objection, and that the procedure adopted by the Public 
Prosecutor in entering appearance simply for the purpose of 
withdrawing the prosecution was unusual, Therefore it is clear 
what the learned Judge intende], He was drawing attention to 
the fact that the intervention of the Sessions Judge or the District 
Magistrate suggesting tothe Public Prosecutor that he should come 
in and withdraw the prosecution is a procedure for which no warrant 
can be found in any section of the Code, Therefore it was illegal 
and irregular and was certainly open to objection, But what the 
Public Prosecutor did was neither illegal nor irregular, it was 
merely unusual. Consequently the learned Judge proceeds to 
say that the Court was prepared, notwithstanding the unusual pro- 
cedure adopted, to send back the case to the Magistrate with the 
direction that he should consider the question whether he ought 
to consent to the withdrawal asked for by the Public Prosecutor, 
The action of the Public Prosecutor in entering appearance 
simply for the purpose of withdrawal, though unusual, was neither 
illegal nor irregular, In accordance with the procedure laid down 
in Sections 492 to 495 Criminal Procedure Code the Public Prose- 
cutor can take charge of any prosecution at any time and without 
asking canybody's consent, Thereafter the prosecution is to be 
directed by the Public Prosecutor and if he thinks fit he may ask 
the Court to allow him to withdraw the prosecution, There is 
no inconsistengy in my opinion between the decision of the Magis- 
trate, that the further evidence which it was suggested was avail- 
able seemed to disclose a prima facie case, and his decision con- 
senting to the withdrawal of the prosecution. Different considera- 
tions apply to the two decisions. The evidence discloses a prima 
facie cane when it is such that if uncontradicted and ifbelieved it will 
be sufficient to prove the case against the accused. When therefore 
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the Magistrate said that the evidence seemed to disclose a prima 
facie case he did not intend at that time to decide ‘whether he 
believed that evidence or not, As reference has been made to 
the ‘case of ‘Swbal Chandra Namadas v, Ahadulla Sheikh (1) 
„T desire to make it clear that we must not be taken to be 
consenting to the view expressed by Page, J., reported at page 610 
to the effect that, if the’ evidence discloses a prima facéemeast the 
Magistrate is bound to issue process, Section 203 of the Code - 
of Criminal Procedure in my Opinion makes it clear that even 
though the evidence discloses a prima facie case there is a discre- 
tion‘left in the hands of the Magistrate who may for good reasons 
refuge to issue process. In considering the question whether he 
ought to consent to the withdrawal of the prosecution, the Magis- 
trate’: had to consider pointe similar to those which he has to 
consider under Section 203, that is to say, he had to take into 
consideration, among other things, the question whether, inspite of 
there being a prima facie case, the evidence was likely to be believ- 
ed,’ And he came to the conclusion, that owing to the new evidence 
having appeared for the first time so long after the original com- 
plaint had been made, such circumstances would be likely to 
induce the Court to take an unfavourable view of the case for the 
prosecution, In my opinion the Magistrate was not only consis- 
tent, but was tight in the view which he took, 


8, K, R. Rule discharges. 


(1) (1926) I. L. R. 54 Calc. 606. 
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Surety—Liability of—-Suit by wortgagea against surety before realisation of 
debi~Deed of guarantee, construction of. 


On the 14th February 1927 ono Galstaun mortgaged real estate in and near 
Calcutta and personal estate of various kinds to A. Stephen, the appellants’ 
testator to secure a loan of 4o lacs of rupees and interest. Stephen in fact 
borrowed the money from the Imperial Bank in order to lend it to Galstaun. 


On the Oth February, 1927, the respondents in connexion with the transaction 
had executed in favour of Stephen a guarantee in writing. 


On the r4th May, 1997, Stephen died and on the 12th October, cay the 
appellants as his executors and trustees demanded from Galstaun immediate 
payment of the loan and interest and gave him notice that in default of payment 
within three months they would sell the mortgaged properties. On the 15th 
October, 1927, the respondents were notified of the appellants’ demand against 
the principal debtor. The principal debtor failed to pay and onthe 8th fune, 
1928, the appellants notified the respondents of this fact and demanded under the 
guarantee payment of 6 lakhs from each of them, Onthe 12th July, 1928, the 
present suit was Instituted by the appellants against the respondents who had fail- 
ed to satisfy any part of the demand made upon them : 


Held, that the suit against the guarantors was maintainable. 


That as there was default by the debtor in payment of the mortgage debt, the 
guarantors were liable to pay 6 lakhs of rupees each, 


In transactions of this kind it is normal practice to make the lability to pay 
under the mortgage arise on demand or within a short perind evon though the 
anticipation of the parties may be that the loan will remain outstanding for a 
substantial time. 


That the guarantee in question was not a continuing guarantee but one fora 
fixed sum, 


è 
By clause 1 of the deed of guarantee, the guarantors guaranteed the payment 
by Galstaun of the sum of rupees 40 lakhs to the limit of their aggregate and 


individual liability thereinafter prescribed. Clause 3 did not cut dows but j 


reinforced the obligation imposed by clause r. 

That the construction of the guarantee was inno way affected by the practice 
of the Courts i in India under O, 34 of the Code of Civil Procedure in relation to 
suits to enforce a mortgage. 
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eke Judgment of the High Court reversed, 

1931. i Privy Council Appeal No. 42 of 1930 by the Plaintiffs from a 
Alfred Earnest § decree of the High Court, Calcutta, dated the agth August, 1929, 

Mitchell reversing that of Mr. Justice Buckland, dated the 26th April, 1929. 


Carr ‘Lanta For the judgment of High Court on appeal see 50 C. L., J. 303: 
j BUDE ~ The material facts appear from the judgment of their Lordships. 

Wilfred Greene, K. C, and G. D. Mac Nair for the Appellants, 

DeGruyther, K. C. and A, T, Macmillan for the Respondents. 

The judgment of their Lordships was delivered by 

May, 18. _ Lord Tomlin :—In the suit out of which this appeal arises the 
p appellants as legal personal representatives of a deceased creditor 
are seeking to recover from tbe respondents as guarantors part of a 
debt due and owing from the principal debtor. 

Before the trial Judge the appellants succeeded but on appeal 
the High Court of Judicature in Bengal reversed the trial Judge and 
dismissed the suit, 

On the 14th February 1927 one Galstaun mortgaged real estate 
in and near Calcutta and personal estate of various kinds to 
Arathoon Stephen the appellants’ testator to secure a loan of 

‘Rs, 4°,00,000 and interest. 

Stephen in fact borrowed the money from the Imperial Bank in 
order to lend it to Galataun, 

On the oth February 1927 the respondents in connexion with the 
transaction bad executed in favour of Stephen a guarantee in writing 
in the following form :— 

“I, In consideration of your having at our request agreed to 
obtain a loan of Rupees forty lakhs bearing interest at six per cent, 
per annum from the Imperial Bank of India for the sole benefit of 
John Carapiet Galstaun for the purpose of satisfying certain decrees 
and paying certain pressing debts such sum of Rupees forty lakhs 
to bear interest at the rate aforesaid and the re-payment thereof to 

. be secured by a mortgage to be executed by the said John Carapret- 
Galstaun in your favour of the properties included in the mortgages 
held by Framroz Edulji Dinshaw and a second mortgage of the pro- 
perties included in the mortgage executed by the said John Carapiet 
Galstaun in favour of the Prudential Assurance Co, Ltd. We the: 
undersigned CARR LAZARUS PHILLIPPS of No, 33, Alipore 

: e Park Road, Alipore, ARATHOON MACKERTOOM ARA- 

s THOON of No, 3, Rawdon Street, in Calcutta, and ARRATHOON 
THEODORE CREET of Ghusick Colliery in the District of 

Raneegunge hereby guarantee to you the payment by the said John 

Carapiet Galstaun of the sdidsum of Rupees forty lakhs to the 


Vor, LIV.) PRIVY COONCIL, ` 


limit of our aggregite and ,individual liability hereinafter pres- 
cribed, 

“2. This guarantee shall be a continuing guarantee, but our 
aggregate liability thereunder shall not under any circumstances 
exceed the sum of Rupees eighteen lakhs and. the liability of each 
of us individually in respect ef the said sum shall not exceed the 
sum of Rupees six lakhs, being the sim placed opposite our res- 
eats wre, at the foot hereof and should fhe common liabi- 
R lity be less than the said maximum aggregate sum, the share due 
from each one of usin respect thereof shall be in strict proportion 
_to his individual liability hereunder and not otherwise, 

“3, Within the aforesaid limit of liability this guarantee shall 
extend to and be applicable to the whole debt that shall ultimately 
be due to you from the said John Carapiet Galstaun in respect of 
such advance as aforesaid and not merely toso much thereof as 
shall be co-extensive wilh our aforesaid maximum liability here- 
under, 

‘4, You shall be at liberty without discharging us from liabi- 
lity hereunder to grant time or other indulgences to the said John 
Carapiet Galstaun and to accept payment from him in cash or by 
means of negotiable instruments or otherwise, ’’ 

On the 14th May 1927 Stephen died and on the t2th October 
1927 the appellants as his executors and trustees demanded from 
Galstaun immediate payment of the loan and interest and gave him 
notice that in default of payment within 3 months they would sell 
the morigaged properties, 

Oa the rsth October 1927 the respondents were notified of the 
appellants’ demand against the principal debtor. i 
The principal debtor failed to pay and on the 8th June 1928 the 
. appellants notified the respondents of this fact and demanded under 
_the guarantee payment of 6 lakhs from each of them. 

On the rath July 1928 this suit was instituted by the appellants 
against the respondents who had failed to satisfy any partof the 
demand made upon them, 

‘. On the 8th April rg2g the appellants instituted a suit against 
.Galstaun to enforce the mortgage. What has happened in that suit 
“does not appear, 

On the 26th April r929 judgment in the present suit was given 


in favour of the appellants for 6 lakhs and interest against each of `. 


the respondents, 
The respondents appealed and onthe 29th August 1929 the 
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judgment of a division bench of the High Court was given allowing 
the appeal and dismissing the suit. 

. The Judges who heard the appeal appear to have taken the view 
(1) that upon its true construction the guarantee onlyiprovided for a 
guarantee of the balance which should remain owing after the credi- 
tor had exhausted his remedies under the mortgage against the prin- 
cipal debtor and (2) that these remedies not having been exhausted 
the suit was premature and ought to be dismissed, 

Mr, Justice Ghose who delivered the leading judgment was 
influenced by the fact that upon the construction for which -the 
present appellants contend Galstaun might have been asked to 
repay immediately after the execution of the mortgage and that 
the guarantee would have then become immediately enforceable, 
He thought it must have been the intention of the parties that 
the security specified -in the mortgage should be realised first and 
that the guarantee should only operate in respect of any deficiency 
remaining after such realisations, He further took the view that the 
word “ ultimately ” in the ard clause of the guarantee indicated that 
the guarantee Only covered the final deficiency, 

The other Judge, Mr. Justice Page, cams to the same conclusion 
but only after much consideration. He thought that all reference 
in the guarantee to the mortgage by Galstaun was unnecessary 
except uponthe footing that the mortgage was tobe realised 
first and as supporting the view which he adopted he laid stress 
upon the phrase “ the whole debt that shall ultimately be due, ” 

Their Lordships are unable to agree with the judgments of the 
appellate Judges, The language of Clause r is plain. By it the 
guarantors guarantee the payment by Galstaun of the sum of Rs. 40 
lakhs to the limit of their aggregate and individual liability therein- 
after prescribed. ? 

Clause 3 is the clause commonly employed in the case of a limi- 
ted guarantee to enable the creditor at any rate up to a point to 
retain as against the guarantor dividends received in the bankruptcy 
of the principal debtor. 

The form of the guarantee appears to have been based upon a 
preced@nt appropriate to a continuing guarantee although the 
guarantee in question was not in facta continuing gyarantee, but 
one for a fixed sum, This may account for the presence of the 
word “ ultimately, ” The word is not aptly employed, but in their 


- Lordships’ judgment the meaning of the clause in which it occurs is 


plain, A contrast is therein being drawn between (1) the whole 
of what may eventually become due from the principal debtar for 
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epriocipal and interest, and (2) a part of the total debt co-extensive 
with the guarantors’ maximum liability and it is indicated that it is 
the whole debt and not a part which is guaranteed, although part 
only has to be paid under the guarantee. In other words it 
does not cut down but reinforces the obligation imposed by 
Clause 1, 


heir Lordships are unable to appreciate the force of the criti- 
cism that th@%guarantors’ liability might upon the construction of the 


guarantee contended for by the appellants become immediately 
enforceable. 

The same criticism might be applied to every guarantee where 
there is a mortgage with a covenant by the principal debtor to 
repay on demand or at the expiration of some short period such as 
six months, : 

ln transactions of this kind it is normal practice to make the 
liability to pay under the mortgage arise on demand or within a 
short period even though the anticipation of the parties may be that 
the loan will remain outstanding for a substantial time. 

Nor do their Lordships understand how the reference to the 
mortgage in the guarantee can be treated as unnecessary. Having 
regard to the rights of a surety in respect of the securities taken by 
the creditor it is a matter of first importance to the surety to know 
what those securities are. Further the fact that such a mortgage 
was to be taken may well have been the determining factor in 
inducing the guarantors to give their guarantee, 

In this connection their Lordships desire to point out that, 
while it is unnecessary for them in this appeal to express an opinion 
as to what will be the rights of the respondents in respect of the 
mortgage after their liability under the guarantee has been dis- 
Charged, they must not be taken to approve the statement of Mr. 
Justice Ghose that: _ 

* “Not until the sureties in the present case have paid off the 
entirety of the mortgage debt due to Stephen would they be entitled 
to the eecurities which Stephen held, 1, e3, even if the sureties paid 
off a sum of rupees 18 lakhs they would not be entitled to the said 
securities until the balance of 40 lakhs was realised. The gureties 
would in sugh a case be without any security whatsosver during the 
- interval, ” ' 

Lastly their Lordships do not think that the construction of the 
guarantee is in any way affected by the practice of the Courts in 
India under Order XXXIV of the Civil Procedure Code in relation 

to suits to enforce a mortgage, = * 
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In the result therefore their Lordships are of opinion that thee | 
appeal should succeed and that the judgment of the Appellate 
Court should be reversed and that of the Trial Judge restored. 
Their Lordships will humbly advise His Majesty accordingly. 


The appellants will have their costs here and below, 


Morgan, Price, Marley and Rugg: Solicitors for the Appellants, 
Nisbet, Drew and Laughborough ; Solicitors fo Tphbe—Epatson- 


i dents, i f 
A. T, M, Appeal allowed, 
Present: Zord Russell of Killowen, Sir George Lowndes and 


Sir Dinskah Mulla, 


NABA KUMAR HAZRA AND ANOTHER ' 
2. 


RADHASHYAM MAHIS AND OTHERS, 


» [On APPEAL FROM THE HiH Court OF JUDICATURE AT 
Fort WILLIAM IN BENGAL, | 


Suit, maintainability of—Frame of suit-—Civil, Procedure Code (Act V of 1908), 
0. 2 R. a, object of ~—Splitting’a cause of action—Relie? not claimed in ¢ 
previous suit—Cawses of actiow same in the two suits—Non, joinder of parties 
—Application to join in the Privy Council dtsallowed—Civil Procedure Code, 
O. 1 R. g, where inapplicable. 

Order 2 rule a of the Code of Civil Procedure is intended to deal- with the 
vice of ‘splitting a cause of action. Its object is to prevent multiplicity of 
sults. 

At the date, namely, ia 1905, when the former suit was instituted, the appel 


lant, who was a pleader for the mortgagors in the suit by the mprtgagee, pur 


chased the mortgage decree benami in the name of his wife, the other appellant, 
The execution purchase of the properties by them was made a few months later 
during the pendency of the suit by the mortgagors respondents, In the trial Court, 
the plaintiffs in that sult (the present respondents) had uot in the ‘first instance, 
asked for the agsigament of the mortgage decree, but only for declaratory relief. 
They subsequently amended their plaint. In thelr appeal tothe High Court, 


` 


Ld 
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they by their memorandum of appeal, specifically asked also for the conveyance 
of the properties with necessary accounts, The High Court-varied the decree of 
the lower Court by including in it a direction that the properties should also be 
conveyed to the respondents, but made no order for accounts, the claim for which 
seemed to have been abandoned, or, at all events, not to have been pressed. 


. The present suit of the respondents was based upon the allegation that af- 
ter the execution purchase of the properties by the appellants the latter for some 
time were in receipt of the rents and profits for which they had not accounted and 
the prayer of PMplaint was for account and payment. Though in the previous 
suit the pleader appellant was held to be a trustee for the morctgagors of a mort- 
gage. decree, the other mortgagors were not made parties, This defect was 
brought to the notice of the party concerned from the very outset of the 
proceedings : í 


4 Held, that the present suit was barred by order 2 rule 2 of tha Code of Civil 


= Procedure. 


As the right to the rents and profits vested onthe same foundation of facts 
and law as tho right to have the purchases of the decree and of the property 
declared to be purchasers for the mortgagors, the cause of action in the present 
suit was the same as in the previous suit. 


That the relief which the respondents claimed in the present suit, namely, 
an aceount of the rents and profits of the properties received by the appellants 
after their purchase and before the conveyance to the respondents, could have 
been claimed in the previous suit, and not having done so, or heving abandoned 


‘the claim, they could not seek that relief in the present suit. 


The payments of rents and profits of properties to the respondents would not 
discharge the appellants in their character of trustees. 

An application to join the co-mortgagors, who were already parties to the other 
suit under appeal to the Privy Council, was refused by their Lordships ot the 


Privy Council, as it would necessitate a commencoment of the proceedings de 
NODC. 


Order 1 rule 9 of the Code of Civil Procedure was inapplicable in the present 
case as the defect had been brought to the notice of the party concerned from 
the very outset of the proceedings and the respondents had had ample opportunity 
of remedying it. * 

- That the present suit failed for want of necessary parties. 

Privy Council Consolidated Appeal No. 138 of 1929 by the 
Plaintiffs and Defendants from a decree of the High Court of 
Calcutta, dated the 29th November, 1927, reversing two decrees 
of the Subordinate Judge of Midnapore, dated the 31st March, 
1925, ; 

In igor Dinanath Mahish and others borrowed certain sum 
from Raja Narendra Lal Khani: Bahadur and executed a 
mortgage in favour of his Rani, The Rani brought a suit on the 
mortgage and got a decree. The appellant Naba Kumar Hazra 
was the pleader for the mortgagors,, He purchased the decree 
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frem the Rani, on 7th February, 1915, inthe ženami of his wife 
Srimati Nagendrabala Dasi, another appellant, The mortgagors 
in 1917 brought a suit for declaration that the purchase of the 
unexecuted decree was really a purchase denamsof the pleader and 
was therefore bad and alo prayed for appropriate relief. The 
pleader’s wife brought part of the mortgaged property to sale under 
the decree and having (without stating the fact) obtained the leave 
of the Court to bid, bought in execution sale On ASL ETE Feb- 
ruary, 1918, the properties, 

The other facts appear from the judgment of their Lordships, 

Raikes, K, C. and G, P. McNatr for the Appellants, 

Abdul Majid for the Respondents, 

The judgment of their Lordships was delivered by 

Sir George Lowndes.: These appeals are the sequel ofa 
case which came before the Board in November, 1923, and is 
reported as Wagendrabala Dasi v, Dinanath Mahkish (1). The 
facts are stated in the judgment tben delivered by Lord Dunedin, 
and it is not necessary to repeat them in detail, 

The result of tbat case was that the present first appellant 
was held to be a trustee for the mortgagors of a mortgage decree, 
and also of certain properties which he had purchased at a sale 
in execution of the decree. in the name of his wife; the present 
second appellant, and was ordered to transfer the decree and 
the properties to one set of mortgagors, the plaintiffs in the suit, 
upon their recouping to him the sum he had paid for the purchase 
of the decree plus the amount of some additional payments 
which he had made to save the properties from being taken for 
other executions, There were three other sets of mortgagors who 


' were defendants to the suit; the accounts between them were 


evidently of a complicated nature, and they offered no objectidn 
to a decree in this form. f 

The two suits now before the Board were instituted in 1974, 
one by the mortgagor plaintiffs in the former suit, who are the 
present respondents, and the other by the unsuccessful appellants 
in the preceding litigation, who are again the appellants to His 
Majesty in Council, 

Their Lordships will deal first with the respondents’ suit in 
which the main questions for adjudication arise, 

At the date when the former suit was instituted the appellants 
had purchased only the mortgage decree. The execution pur- 
chase of the properties by them was made a few months later 

(1) (1923) LA R51 L A 24 ` 
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during the pendency of the suit. In the trial Court the plaintiffs 
in that suit (the present respondents) had not, in the first instance, 
asked for the assignment of the mortgage decree, but only for 
declaratory relief, They subsequently amended their plaint, and 
prayed for its assignment to them. This prayer was granted by 
the trial Judge, but being dissatisfied with his decree they appealed 
to the High Court, and by their memorandum of appeal specifically 
asketr alsu tex the conveyance of the properties “with necessary 
accounts.” The High Court varied the decree of the lower 
Court by including in it a direction that the properties should also 
be conveyed to the respondents, but made no order for accounts, 
the claim for which seems to have been abandoned, or, at all events, 
not to have been pressed. The decree of the High Court was 
affirmed as a result of the appeal to the Board. 

The present suit of the respondents is based upon the allega- 
tion that after the execution purchase of the properties by the 
appellants the latter were for some time in receipt of the rents 
and profits for which they have not accounted, and the prayer of 
the plaint is for account and payment, There was also a claim 
for damages, but that was abandoned. 

The Subordinate Judge, by whom the suit was tried, held 
that the matter was res judicata by reason of the decision in the 
previous suit, The High Court, on appeal, was of opinion that 
as the profits claimed had not been received at the time the 
previous suit was instituted, there could bse no question of ves 
judicata, They held that the respondents were entitled 
to the profits which came to the hands of the appellants 
during their possession of the properties, and ordered an account. 

Whether or not the second suit was strictly ves judicata 


“within the provisions of section 11 of the Civil Procedure Code— 


and on this quéstion their Lordships must not ba taken to express 
any opinion—it is, they think, plainly barred by Order 2, rule 2, of 
the Code. An issue was raised as to this at the trial, but the 
Subordinate Judge, having regard to his finding, on res judicata, 
thought it unnecessary to decide it, and the High Court did 
not apparenty take it into their consideration, . 

The rule in question is intended to deal with the vice of 
splitting a cause of action, It provides that a suit must include the. 
whole of any claim which the plaintiff is entitled to make in respect 
of the cause of action on which he sues, and that if he omits 
(except with the leave of the Court) to sue for any relief to 


which his cause of action would entitle him, he cannot claim it in - 
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as a subsequent suit, ‘The object of this salutary rule is, doubtless, 
1931, to prevent multiplicity of suits, 
Naba Kumar Hazra The cause of action in the present suit is, their Lordships think, 
Ve + 5 « . te, ` 
Radhashyam Mabis. clearly the same as in the previous suit ; the right to the rents 
— and profits vested on the same foundation of facts and law as the 


Sir Georgy Lowndes, +54 to have the purchases of the decree and of the properties 
declared to be purchases for the mortgagors. 

The relief which the respondents claim in the pres€ifauitis an 
account of the rents and profits of these properties received by 
appellants after their purchase and before the conveyance to the 
respondents, It is, their Lordships think, equally clear that this 
relief could have been claimed in the previous suit. The conver- 
sion, by the execution purchase during the pendency ofthe suit, 
cf the rights under the decree into the properties, entitled the 
respondents to askin that suit for the conveyance of the pro- 
perties. They evidently claimed this relief in the trial Court, but 
the Subordinate Judge thought that as there was no appropriate 
prayer in the plaint he could not grant it. The respondents went 
to the High Court on the contention that the Subordinate Judge 
was wrong, and that he vught to have ordered the conveyance of 
the properties, The High Court accepted this contention and 
granted the relief which the respondents so sought. If this was 
right, and their Lordships have no doubt that it was, itis obvious 
that the respondents could also have claimed an account of the 
rents and profits, and not having done so, or having abandoned the 
claim, they cannot seek this relief in a subsequent suit, 

Their Lordships also think that the suit must fail upon another 
another ground viz, that the necessary parties were not before 
the Court. 

Under the execution purchase the appellants became, in virtue 
of the decision in the previous suit, trustees, not for the respon- 
-dents only, but for them and their co-mortgagors, inasmuch 
as the properties, though jointly mortgaged, belonged in severalty 
to the different sets of mortgagors, The respondents did not think 
fit to join their co-mortgagors as parties to the suit, and” issues 
wero raised as to whether the suit was maintainable in this form, 
and whether the respondents could claim accounts in respect of the 

« properties belonging to their co-mortgagors, Both these issues 

° were decided by the trial Judge in the negative, No applica- 
tion was made to him to join the co-mortgagors ; the respondents 

elected to go to appeal on the contention that he was wrong in so 

deciding, and that the co-mortgagors were not necessary parties to 
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the suit, In the judgment of the High Court this particular ques- 
tion is not referred to, and it must, their Lordships think, have 
been overlooked, as it is clear that the rents and profits of proper- 
ties which did not belong tg the respondents could not be awarded 
to them in the absence of the real owners. Indeed, it could hardly 
be disputed that payment to the respondents would not discharge 
the „appellants in their character of trustees, If the moneys claim- 
_ ed had been received by the appellants after the conveyance of the 
properties to the respondents, the question might have been 
different, but this admittedly was not the case, 

Almost at the conclusion of his argument counsel for the res- 
pondents asked to be allowed an opportunity of joining the co- 
mortgagors who are, as he pointed out, already parties to the other 
suit under appeal, but such a course would necessitate a commence- 
ment of the proceedings de novo, and their Lordships were unable 
at this late stage to accede to his request. 


They are not unmindful in this connection of the provisions of 
O.I., rule 9, of the Code of Civil Procedure, which lays down that 
no suit is to ba defeated by reason of the non-joinder of parties, 
but they are unable to hold that it has any application to an appeal 
before this Board ina case where the defect has been brought 
to the notice of the party concerned from the very outset of the 
proceedings, and he has had ample opportunity of remedying it in 
Indiz, 


For the reasons given their Lordships think that the respon- 
dents’ suit must fail, and was properly dismissed by the Subordi- 
nate Judge. 


The other suit now under appeal was brought by the appellants 
claiming repayment of certain sums which, it was alleged, had been 
disbursed by them for protection of the properties after the date 
of the former proceedings. 


This suit was dismissed by the Subordinate Judge, but on appeal 
the High Court allowed the appellants to claim credit for any pay- 
ments they had made in the account which was ordered in the 
respondents’ suit, Their Lordships think tbat the appellants*could 
hardly be entitled to recover their moneys without accounting for 
the rents and profits, and on this understanding it was intimated 
by counsel that if the claim for an account in the respondents’ suit 
failed, their appealin the other suit would not be pressed. The 
decree of thé Subordinate Judge, therefore, dismissing the second 
auit should, in their Lordships’ opinion, be re-affirmed, 
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In the result their Lordships will humbly advise His Majesty 
that the decree of the High Court in the first suit should be 
set aside and the two decrees of the Subordinate Judge, whereby 
both suits were dismissed, should be restored, Under the circums- 
tances their Lordships think that the proper order as to costs will 
be that the Mahis respondents pay half the costs of the appellants 
in the High Court and before the Board. pp” 


Fletcher, Jones and Nicholls : Solicitors for the Appellants, 
Francis and Harker: Solicitors for the Respondents. 





A, T. M. Appeal allowed in ihe first suit: 
Decrees of the Subordinate Judge restored, 
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RANI BHUBNESHWARI KUAR AND OTHERS, 
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[On APPEAL FROM THE Hron Court or JUDICATURE AT Patna], 


Presumption-~Bengal Tenancy Act (VII of 1885), Sec. 103—~-Makarrari lease 
Area let out-—Fatta and Kabuliyat not jforthcoming—Road Cess return—~ 
Admissibility in evidence-Road Gess Act (IX of 1880), Sec. 95 
A very strong case is required to rebut the presumption arising under section 

103 of the Bengal Tenancy Act as to correctness of the entry’ in the record ‘of 

rights that the area of the land leased out under the ssakurrari was 231 bighas. 

Neither the patta nor the kabuliat was forthcoming, The entry was based on the 

road cess return filed by the appellant, which was admissible against him under 

section 95 of the Bengal Road Cess Act. 
The judgment of the High Court affirmed. 


Privy Council Appeal No. r of 1929 by the Defendant from a 
decree of the High Court at Patna, dated the 28th Jung, 1927, which 
reversed a decree of the Subordinate Judge of Gaya, dated the rith 
June, 1923.. 

The material facts appear from the judgment of their 
Lordships, ` " 
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Sir Dinshah Mulla.-This is an appeal from a decree of the Rapi Bhukgeshwarl 


High Court at Patna, dated June 28th, 1927, which reversed a 
decree of the Subordinate Judge of Gaya dated June sz1th, 1923, 


' The dispute between‘ the parties is as to the exact area of -the 
lands demised under a makurrari patta made in 1835 by the 7 
annas Tikari Raj, now represented by the plaintiff-respondent, to 
Sib Dayal Gir, the then mohant of a math at Mahodah, and the 
predecessor in title of ‘the defendant-appellant, The lands are 
situated in mausa Bodh Gaya, also known as Mahabodh. The 
appellant contends that the area was 300 dighas, while the plain- 
tiff-respondent admits only 200 dighas, or at the most 23r. 
Neither the putéa nor the Aadulfyat is forthcoming, and it is this 
that has caused the difficulty of the case. 

The math at Mahodah was: subordinate to another mark 
situnted at Bodh Gaya, It has been alleged bythe appellant 
that the last mokant of the malk at Mahodah was Rangpal 
Gir, that he died without a che/a to succeed him, and that on 
his death the matk at Mahodah with all properties appertaining to 
it, including the so&urari lands, passed to him as the mokant of the 
matk at Bodh Gaya. 


A large body of evidence, both oral and documentary, was 
adduced before the Subordinate Judge of Gaya, in whose Court 
the present suit was instituted. The decision of this appeal, in 
their Lordships’ opinion, turns mainly upon a consideration of 
the documents exhibited in the case, being records of proceed- 
ings in suits brought by and against the appellant and his prede- 
cessors in title in respect of the lands in dispute and certain pub- 
lic documents, to be presently referred to. It is therefore 
necessary to see what those proceedings and documents are, 

It appears that one Gulab Gir, under a claim of Mohantship 
to the matkat Mahodah, mortgaged the mokurrari lands in Bodh 
Gaya to Bishunath Singh, Bishunath Singh obtained æ decree 
on his mortgage, purchased the lands at the execution sale, and 
obtained possession thereof on April 18th, 1888. It further appearse 
that-in November, 1892, Bishunath Singh sold a 4 annas share 


of the lands to Altaf Khan, In October, 1893, “Rangpal Gir 


instituted ¢ suit in the Court of the Subordinate Judge of Gaya, 
being suit No, 238 of 1893, against Altaf Khan and the sons of 
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Bishunath Singh (who was then dead) for possession of ;the lands 
under section g of the Specific Relief Act, 1877, In the 
plaint in the suit the area of the mok&urari lands at Bodh Gaya 
was stated to be 200 bighas. Kangpal Gir died pending the suit, 
and the appellant was brought on the record as his successor. On 


_ October 26th, 1895, 2 consent decree was made between the appel- 


lant and the sons of Bishunath, under which the latter delivered 
possession of the 12 annas share in their possession -to the appel- 
lant, while the suit as to the remaining 4 annas in the possession 
of Altaf Khan was dismissed. Subsequently, on February 25th, 
1897, the appellant brought another suit in the same Court against 
Altaf Khan, being suit No. 70 of 1897, to establish his title to the 
4 annas share, and obtained a decree against him on April 18th 
i298. Inthe plaintin that suit also the area of the mokururi 
lands was stated to be 200 ighas, 


In the meantime, on March agth, 1897, one Kali Charan and . 


others, alleging that they were joint with Bishunath Singh and his 
sons, and that the consent decree in suit No, 238 of 1893 was 
obtained by collusion and behind their back, brought a suit in 
the Court of the Subordinate Judge of Gaya, being suit No. 20 of 
1897, against the appellant and the sons of Bishunath Singh for 
recovery of their share of the lands. In his written statement 
in that: suit the appellant again stated that the area of the 
mokurari lands was 200 étgkas. The suit was dismissed on April 
13th, 1898, ` 

While this litigation was proceeding the appellant obtained 
on April rath, 1896, a sargeskgt lease from the Raj of the entire 
Masza Bodh Gaya for a term of 20 years, the consideration for the 
lease being an advance of Rs. 70,000 made by the appellant to 
the Raj. Thence forward the appellant held portions of Mausd 
Bodh Gaya as mokuraridar and the entire mauza as sarpeshgidar. 

In or about 1903 the Collector of the district issued a pro- 
clamation under section 14 of the Bengal Cess Act, 1880, requiring 
every holder of an estate or tenure liable to pay Government 
revenue or rent to lodge at his office “ a return of all lands com- 
prised «n his estate or tenure.”’ The appellant filed a return of 
the sokurars lands at Bodh Gaya, in which he showed the area 


eas being 225 dighas and 6 khkatas. The return is dated January 


19th, 1904. , 

.. In of about 1915 proceedings were commenced under the 
Bengal. Tenancy Act, 1885, for the preparation of a record of rights, 
In those proceedings the appellant claimed before the’ Attestation 


bed 
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Officer 300 digkas as the area of the makurari lands on the strength 
of a farkkati (receipt) dated August 16th, 1849, purporting to have 
been passed by a predecessor of the plaintiff-respondent for rent of 
the mokurari lands, and in which this area appeared. The respon- 
dent admitted only 200 dfghas. The Attestation Officer, while not 
doubting the genuineness of the farkkati—no objection on that 
score having apparently been taken before him—adopted the road 
cess return as the basis which showed 225 diehas and 6 &katlas to 
which he added a few more dighas to make up for the difference in 
the standard of measurement, and allotted to the appellant a com- 
pact plot of 231 dighkas, being the portion marked yellow on the 
survey map (Exhibit No.°25), in lieu of scattered plots as shown in 
the road cess returno. The appellant’s agent accepted this arrange- 
ment on the hypothesis that the area to which the appellant was 
entitled was no more than 231 dighas. Subsequently the appellant 
filed objections under section 103A of the Act before the Assistant 
Settlement Officer, but they were disallowed, and an order was 
made on June 13th, 1916, directing that the entry as recorded by 


_the Attestation Officer should stand, In his decision the Settle- 


ment Officer said that the areas in the /arkkati of 1849 appeared to 
him to have been subsequently interpolated. 

In the meantime the sarpeshgi lease expired in April, 1916, 
The appellant refused to give up possession of the plots in respect 
of which his claim was rejected in the Survey and Settlement pro- 
ceedings, with the result that criminal proceedings were instituted 
under section 145 of the Criminal Procedure Code. The Magis- 
trate, however, confirmed the possession of the appellant, 


Thereupon, on March roth, rga2z, the plaintiff-respondeat 
instituted the present suitin the Court of the Subordinate Judge of 
Gaya against the appellant and some of his vyars for a declaration 
that the area comprised in the mofurari lease. was not more thap 
ado dighas, or in the alternative that it did not exceed 231 ighas 
being the area recorded in the record of rights, and for possession 
of the excess lands with mesne profits. The appellant filed a 
written statement, basing his claim on title and adverse possession. 
The claim on the footing of adverse possession has nob been 
pressed befoge their Lordships, and it is unnecessary to refer to 
it further, The lands claimed by the appellant as comprised in 
the lease are those marked yellow and blue on the survey map. 

In the course of his judgment the Subordinate Judge observed 
that the area varied from 225 to 310 dighas, but he thought. it 


“was fruitless to ascertain the exact ared, as he was satisfied that the 
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he standard of measurement had varied since the futfa was granted. 
1931s ? He based his decision on the evidence as to the boundaries of the 
Kiahanth Krishna pkurari lands which be held included the disputed area. He 
ae ‘Git held it established that the entry in the record of rights was incor- 

. Runi Bhubseshwati ‘rect and dismissed the suit. 
Kar. Against this decree the plaintif-respondent appealed to the 


Sty Dinshak Mulla. High Court. The learned Judges, after a careful examination of 

eves the evidence, came to the conclusion that oral evidence in a case 
of this kind was of little value unless it was supported by documen- 
tary evidence. They held that it was not possible to ascertain 
the boundaries with reasonable certainty, that the mažaný was 
not in any case entitled to more thad 230 bigkas, being the area 
specified in the record of rights, and they passed a decree for 
the plaintiff in respect of the excess over 231 dighkas, From this 
decree the defendant has appealed to His Majesty in Council. 

Their Lordships agree with the conclusions arrived at by the 
High Court, 

Under section 103 of the Bengal Tenancy Act the entry in 
the record of rights * shall be presumed to be correct until it 
is proved by evidence to be incorrect.” The entry in the present 
case is based upon the road cess return, which by section gs of the 
Bengal Cess Act is admissible in evidence against the appellant, 
Their Lordships think, therefore, that a very strong case would be 
requjred to rebut the presumption. 

The appellant relied mainly upon the farkhati of 1849, and an 
alleged copy of a decree in a suit brought by a predecessor of the 
plaintiff-respondent for arrears of rent in respect of the mokurart 
lands, The copy decree was not certified, and the Subordinate 
Judge was not prepared to accept it as genuine, He expressed no 
opinion as to the Jarkhati, The learned Judges of the High Court 
considered both these documents to be of doubtful authenticity, 
and their Lordships see no reason to disagree with them. On 
their own examination of the evidence they are unable to hold 
that the entry in the record of rights has been proved to be incor- 
rect, and they are of opinion that the appeal fails and should be 
dismissed with costs, Their Lordships will humbly advise His 
Majesty accordingly, a 

° . Barrow, Rogers & Nevill ; Solicitors for the Appellant, 

W. W. Box & Co: Solicitors for the Respondents, 


A. T, M, . ` Afpeal dismissed. 
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PagsEnt; Lora Russell of Killowen, Lord Macmillan and 
Sir Dinshah Mulia, 


THE PAZUNDAUNG BAZAAR COMPANY, LIMITED, 
° AND OTHERS : 


p. 


THE MUNICIPAL CORPORATION OF THE 
CITY OF RANGOON, 


[On APPEAL FROM THE HIGH Court oF JUuDICATURE 
AT Rancoon, | 


License fee— Private market—City of Rangoon Municipal Act, 1922,Sec. 178( 3) 
_ ~wRate fixed by the Corporation—Costs occastened by statutory supervision 
and regulation of private markets. 


Held, that in the circumstances, certain sums which were charged to the 


appellants by the Rangoon Corporation, by way of fees for licenses to keep open 


private markets in the city cf Rangoon, were validly charged by the Corporation 
under the powers contained in the city of Rangoon Municipal Act, 1922. The 
words of section 178(3) of the city of Rangoon Municipal Act, 1922, contain 
nothing prohibiting such a charge or inconsistent with such a charge, 


The license fee might reasonably cover the cost of all special services necessi- 


tated by the duties and Habilities imposed upon the Corporation in respect of the 
supervision and regulation of private markets. 


The Corporation (by adopting the report of the Finance Committee) arrived at 
the total amount of the cost which was to be covered by the sums payable by all 
the private markets. This total sum they divided among all the private markets 
in proportion to their respective assessable values. The sums so arrived at, were, 
in the case of each private market, = percentage, and, in each case, the same 
percentage of its assessable value. A sum which represented that percentage was 
then charged to each market asits license fee for the right to keep it open for 
a year: 

Held, that under the circumstances, the license fees which were charged, were 
fees charged ata rate fixed by the Corporation within the meaning of sec- 
tion 178(3) of the City of Rangoon Municipal Act, 

Judgment of the High Court affirmed, 


Privy Council Consolidated Appeal No, 33 of 1930. by the Plain- 
tiffs, from a judgment and five decrees of the High Court, Rangoon, 
dated the agth October, 1929, reversing decrees of Cunliffe, J. 
sitting on the Original Side of that Court, dated the roth February, 
1929. , i 

The material facts appear from the judgment of their Lordships, 

A, T. Miller, K. C. and Robert W. Leach for the Appellants, 
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Upjohn, K. C., Dunne, K, C.and A. Fensel for the Respon- 
dents, 

The judgment of their Lordships was delivered by 

Lord Russell of Killowen:—The question involved in this 
appeal is whether certain sums which were charged to the appellants 
by the Rangoon Corporation, by way of fees for licences to keep 
open private markets in the city of Rangoon, were validly charged 
by the Corporation under the powers contained» inthe City of 


Rangoon Municipal Act, 1922, This Act may conveniently be ` 


referred to as the Act of 1922, 
The provisions of the Act of 1922, under. which the licence fees 
in question were charged, are Section 125, which provides that no 


` one shall keep open a private market without a licence granted by 


the Corporation ; and Section 178, which empowers the Corporation 
to charge a fee for such licence, 

The relevant provisions of Section 178 run thus :— 

“ 778.—(2) Whenever it is provided in this Act Ithat a licence 
or a permission may be given for any purpose, such licence or per- 
mission shall specify the period for which, and the conditions and 
limitations subject to which, the same is granted, and shall be 
signed in the prescribed manner. 

“ (3) For every such licence or permission a fee may be charged 
at such rate as shall from time to time be fixed by the Corporation,” 

The appellants are five limited companies who, between them, 
own some or allof the eight private markets existing in Rangoon, 
Each of the appellants brought a separate suit against the Corpora- 


. tion for the purpose of establishing the illegality of the charge which 


it had been compelled to pay. The plaintiffs were successful at the 
trials, but on appeals to the High Court of Judicature at Rangoon 
On its appellate side, the decrees below were set aside and the suits 
were all dismissed, It is from the decrees dismissing their suits that 
the five companies present this consolidated appeal to His Majesty 
in Council, 


There is an antecedent history to this litigation which must be 
included in any statement of the relevant facts, 

Seetion 230 of the Acteof 1922 gave power tothe Corporation 
to add to the Schedules to the Act rules, not inconsistent with the 
provisions of the Act, to provide for any of the matters dealt with in 
such Schedules, In the year 1924 the Corporation, in purported 
exercise of fhat power, added a rule which provided that the licence 
fee for private markets should be ro rupees for every roo feet of the 
floor area, ` 


a 
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The present appellants filed suits against the Corporation, 
challenging the validity of the rule, At the trials Cunliffe J. ,decreed 
the suits, declared the rule to be u/tra vires and illegal, and granted 
an injunction restraining thẹ Corporation from collecting the licence 
fees on the scale laid down by the rule or on any other scale than 
“the bare scale necessary for the proper financing of such licences.” 
Upon appsal by the Corporation, the decision that the rule was 
ulira vires and’ illegal was affirmed, but upon a wholly different 
ground, viz, that the Corporation could not fix the fees by rule, 
but only by resolution, The case is reported in I, L, R. 5 Rangoon 
212. Having stated the ground of their decision, which, as they 
truly said, would ordinarily be sufficient to dispose of the appeals, 
the Judges or appeal proceeded, apparently at the request of the par- 
ties, to consider whether a resolution of the Corporation to the same 
effect as the rule, would be reasonable or not. In considering this 
question, they stated their view that the Act of 1922 gave power 
to the Corporation to charge a fee which would save the Corpora- 
tion from being out of pocket by reason of the duties and liabilities 
imposed on it by the Act of 1922 of the supervision and regulation 
of private markets, As their Lordships read the judgment, the 
Judges on appeal expressed the view that the Corporation was not 
restricted to charging licence fees on “the bare scale ” indicated 
by Cunliffe J, but could charge them on such a scale as would 
cover the extra costs occasioned by the statutory supervision and 
regulation of private markets, They would appear, however, to 
have considered that a charge of 10 rupees for every ioo feet of 
floor area would be unreasonable even from this point of view, 
The order made on appeal is dated the 11th January, 1927, and 
affirms the decree of the Court below. 

As a logical consequence of the views expressed in the judgment 
on appeal, while it was right that the declaration and injunction as 
to the rule should remain in force, it would appear to be wrong 
that that part of the injunction which related to the “ bare scale ” 
should remain on foot, The matter, however, is of little importance 
in view of the fresh litigation which has ensued, 


Having, with the assent of the present appellants, obtaiffed an 
expression ofthe views of the Judges on appeal as to the Corpora- 
tion’s powers in relation to licence fees for private markets, the 
Corporation proceeded to act, as they believed, in accordance with 
the views so expressed. The order of events seems to have been as 
follows :— 5 

The Finance Committee of the Corporation meton the 8th 
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February, 1927, and considered the matter of licence fees to be 
charged for licences granted to private markets. The Committee 
had before them a note which had been prepared by the Corpora- 
tion’s assessor, and which stated two, things, viz. (1) that the 
recent decision of the High Court had laid down that the licence 
fees to be charged in respect of the private markets must bea 
reasonable fee based on the costs of supervision and regulation of 
the markets, and (2) that the total cost ona moderate estimate to 
the Corporation of the regulation and supervision of the private 
markets was Rs. 12,308 per annum, 

The assessor’s note was inaccurate if, „and in so far as, it states 
or suggests that the High Court had laid down that the licence fees 
must be based on the cost of supervision and regulation, What the 
High Court had said was that the fees must be reasonable, and 
might be based on such cost, The Finance Committee appears 
to have accepted the assessor’s figure as to cost, and to have 
adopted that as a proper basis for the licence fees, for they made a 
recommendation to the Corporation in the following terms :—~ 

“The Committee recommends that a total licence fee of 
Rs, 12,308 be charged on the eight private markets in Rangoon, 
and that the amount be allocated among the said markets in the 
ratio that the assessable value of each of the markets bears to the 
total assessable value of the eight private markets, ” 


That recommendation of the Finance Committee was embodied 
as the roth item inareport to the Corporation, dated the 8th 
February, 1927. This report was considered at a meetiog of the 
Corporation held onthe rst March, 1927, when the following 
motion was passed: “That the report of the Finance Committee 
dated the 8th February, 1927, be adopted, ” 


In accordance with this resolution of the Corporation, the total 


sum of Rs. 12,308 was divided among the private markets in the 


proportions of the rateable values of the respective markets, and 
the sum which by this process became attributable to each private 
market was charged as the licence fee for a year for that particular 
market, Incidentally, it may be observed that the sums so charged 
were less by more than half than the licence fees which were the 
‘subject matter of the former litigation. 


To take a concrete case, the amount which by the above process 
became attsibutable to a private market owned by the Sooratee Bara 
Bazaar Company, Ltd., and known as “ A ” bazaar, was Rs, 2,295. 
On the and April, 1927, the’ Corporation’s assessor wrote to that 
Company (hereinafter referred to as the Sooratee Company), stating 


> 


t 


` 
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that it was necessary to apply forthwith fora licence for the year 
ending the 31st March, 1928, and that R', 2,295 was the licence 
fee fixed by the Corporation in respect of their market. The fee 
was paid, and there was also paid a similar fee (retrospectively, by 
arrangement between the parties) in respect of the year ending the 
31st March, 1927, 


` The Sooratee Company owned four other private markets, and 
in respect of each of them the same procedure was followed as 
above indicated in respect of “ A ” bazaar, with the result that the 
Sooratee Company paid by way of licence fees for their five 
private markets a sum’ of Rs, 9,125 in respect of each of the 


two years ending the 3rst March, 1927, and the 31st March, 1928, 
respectively, 


In September, 1927, the Sooratee Company instituted their 
present suit against the Corporation, At tbis point it may be stated 
that what is here described as having happened in relation to the 
Sooratee Company, and the private markets belonging thereto, also 
happened in relation to the other appellants and their private 
markets. It is, however, sufficient to detail only the facts in rela- 
tion to the Sooratee Company. 


The relief claimed by the Sooratee Company was (1) a declara- 
tion that the new scale of licence fees wag unreasonable and 
ultra vires ; (2) an injunction to restrain the Corporation from levy- 
ing the fees on the new scale or on any scale which is in excess of 
what is necessary forthe propsr financing of the licences; and 
(3) repayment of Rs, 18,250. 


Similar suits were instituted by the other appellants, The suits 
were all tried together, and by consent of the parties it was arranged 
that the evidence in one suit should be treated as evidence in all 
the others, and that the evidence in the former proceedings should 
be treated as evidence in these suits, 


In the suit of the Sooratee Company a decree was prunounced 
on the 19th February, 1929, which so far as material was in the 


following terms :— , 


“It is hereby declared that the licence fee upon a private 
market should be at the flat rate of Re, 150 (Rupees one hundred, 
and fifty only) per annum per market and that the present scale of 
fees is unreasonable and s/fra ires. ° 


“ It is ordered and decreed that plaintiffs be and they are hereby 
granted an injunction against the Municipal Corporation of the City 
of Rangoon preventing them from levying any licence fee upon their 
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private markets at a greater amount than Rs, 150 (Rupees one 
hundred and fifty only) per market per annum. 

-“ It is ordered and decreed that the defendant Corporation do, 
return to the plaintiff Company the sum of Rs, 16,750 (Rupees 
sixteen thousand seven hundred and fifty only), being the balance of 
the amount collected by the defendant Corporation from the 
plaintifis as licence fee in respect of their market, together with 
the costs of the suit as taxed by the Officer of the’ Court,” 

A decree on the same lines was pronounced in the other suits, 
The Corporation appealed from all the said decrees to the High 
Court of Judicature at Rangoon, Civil Appellate Jurisdiction, By 
a decree dated the 29th October, 1929, and made on the appeal in 
ihe suit by the Sooratee Company, the said decree of the rgth 
February, 1929 was set aside and the suit of the Sooratee Com- 
pany was dismissed. Similar decrees were pronounced in the other 
appeals. 

In the appeal now under consideration the plaintifs in the 
various suits do not seek to have restored the decrees of the Trial 
Judge so far as they declare that the licence fees should be at a 
flat rate of Rs. 150 per annum per market, and grant injunctions 
restraining the Corporation from levying a licence fee of a greater 
amount ; but they ask to have the decrees of the Appellate Court 
set aside and claim injunctions restraining the Corporation from 


levying licence fees on the new scale, and orders for the repayment 


of the sums paid, 

As a result of a close and careful argument before the Board, 
the point in dispute between the parties was brought within a 
narrow compass, It was conceded that, as representing the cost to 
the Corporation of the regulation and supervision of the private 
markets, the sum of Rs, 12,308 was a reasonable and proper sum. 
In addition to this, the evidence would appear to establish the 
fact that the sum covers only the extra burden placed on the 
Corporation by reason of extra supervision and inspection of 
private markets, and does not include anything in respect of what 
are termed conservancy services, 


It was, however, contended (1) that the Corporation had 


„no power under Section 178 (3) of the Act of 1922 t@ charge fees 


at a rate higher than necessary to provide thereby for the cost 
of issuing the licences and ensuring that those who kept open 
private markets held the necestary licences for that purpose ; 
(2) that in any event the licence fees here in issue had not been 
charged “at a rate” as required by Section 178 (3); and (3) that 
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the Corporation had not charged a fee for each licence as required P.G 
by the section, but had charged one total licence fee for all the 1931 
. . a . . 2 vra 
private markets, which they had divided in certain proportions The Pazundaung 
among all the owners thereof. Upon all or some of these grounds Bazaar ponpa, 
it was argued -that the sums in question had been illegally exacted y. 
: : The Municipal Cor- 
from the appellants and should be repaid accordingly., E E the City 


The learned Trial Judge appears to have thought that the of Rangoon, 


main question to consider was whether the services rendered by Zord Russell of 
the Corporation to the private markets and their owners were Killowen. 


normal services or special services, He came to the conclusion 
that the services were normal in the sense that they were in 
character similar to the services rendered to other citizens of 
Rangoon and would have been rendered even if the power to 
impose licence fees for private markets did not exist, Having 
come to the conclusion that no special services were rendered, he 
adhered to the view which he had entertained in the earlier 
litigation, viz, that the Corporation could not charge more than 
was necessary to cover ‘the cost of the issue, inspection, stationery 
and office expenses of the controlling authority.” These words, 
which cccur in his later judgment, appear to indicate the meaning 
of the phrase, otherwise difficult to understand, which occurs in 
the original injunctior—“the proper financing of such licences,” 
The “inspection ” refers ro doubt merely to inspection of licences, 

Upon this footing the licerce fees charged were no doubt 
not justified by the Act of 1922, The learned Judge thereupon 
proceeded himself to fix the licence fees, a proceeding which 
was Obviously quite unjustifiable and which the appellants in no 
-way seek to justify. 

In the course of his judgment the learned Judge examined 
the statements made in his own judgment and in the Court of 
Appeal in the former litigation, and expressed the view that the 
“ super vision of a licence ” did not mean the “supervision of the 
object licensed.” It is to be observed, however, that the Court 
of appeal used no such words, In fact, the expression used in 
the Court of appeal was “supervision and regulation of private 
markets”; in other words and in very truth the supervision and 
regulation of the object licensed. 


On appeal in the present litigation to the High Court the 
views of the Court of appeal in the previous litigation were, 
their Lordships think, . correctly interpreted, and it” was decided 
‘that the lic€nce fee might reasonably cover the cost of all special 
services necessitated by the duties and liabilities imposed upon 
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the Corporation in respect of the supervision and regulation of 
private markets, 

_ With this conclusion their Lordships agree, and if in n the present 
case the Corporation have,in good faith charged the fees in ques-, 
tion and fixed the amount thereof upon the footing that the sums 
paid would cover the cost aforesaid, their Lordships would feel 
unable to hold that it was beyond the powers of-the orpoan 
to exact payment of those fees : 

Of the doma fides of the Corporation there can be no doubt, 
for they have endeavoured only to follow the views of the Court 
of appeal, That the amount charged is not excessive for. the 
purpose aforesaid cannot, in their Lordships’ opinion, be disputed, 
and indeed is notin dispute, Nor is there anything in the Act of 
1922 which in their Lordships’ view prevents the Corporation 
from charging a licence fee which has heen fixed with a view to 
providing for the said cost. The words of Section 178 (3) contain 
nothing prohibiting such a charge or inconsistent with such a charge, 

The only question which remains is the question whether 
the Corporation in acting as hereinbefore described has, as required 
by Section 178 (3), charged a fee for each private market ata 
rate fixed by the Corporation. ln form what the Corporation 
(by adopting the report of the Finance Committee) did was to 
arrive at the total amount of the cost which was to be covered 
by the sums payable by all the private markets, This total sum 
(described by the Committee as “a total licence fee”) they 
divided among all the private markets in proportion to their 
respective assessable values. The sums so arrived at were, in 
the case of each private market, a percentage, and, in each case, 
the same percentage of its assessable value, A sum which repre- 
sented that percentage was then charged to each private market 
as its licence fee for the right to keep it open for a year. 

In thesé cireumstances their Lordships feel unable to hold 
that the licence fees which were charged, and in -respect of which 
the suits in question were brought, were not fees charged at a rate 
fixed by the Corporation within the meaning of Section .178 (3) 
of the,Act of 1922, and validly charged under the powers conferred 
upon the Corporation by that section. 

Their Lordsbips are for the reasons stated of" Opinion that 
this appeal fails and should bs dismissed with costs, and they will 
humbly adve His Majesty accordingly, 

Cutler Allingham & Ford: Solicitors for the Appellants, 

J]J. Æ. Lambert; Solicitor*for the Respondent, 

A, T, M, Appeal dismissed. 
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. APPELLATE CIVIL: 


Before Sir George Claus Rankin, Knight, Chief Justice and, 
fr. Justice Pearson, 


DOYAL SARKAR 
U. 
*  TARI DESHI AND ANOTHER,* 


Resiituiion— Object of —Cisit Procedure Code (Act V of 1908), Sec. 1 44—Decree 
Jor cost Small variation in appellate Court ~Fudgment-debtor, what to show, 


‘On the 40th November, 1922, the primary Court passed a decree for possession 
of the lands claimed and for Rs. 49-8-6p. as costs. In 1923, the plaintiff in exe- 
Cution of decree tor costs put up to sale and himself purchased on the sth June, 
1923, two jotes of the defendants. The jote first sold fetched Rs. 35 and the 
second jote Rs. 35. Onthe r4th January, 1924, on the appeal of the first rea 
pondent, the plaintiff’s claim to 5 bighas out of the sult lands was disallowed and 
costs recoverable by the plaintiff were reduced to Rs, 36-7-gp. In 1925, the defen- 
dants applied to the trial Court under section 144 of the Code of Civil Procedure 
asking for restitution not only in respect of the 5 bighas of land, but also for resti- 

` tution of the two.jotes sold in execution of the decree for costs. 


Held, that as the defendants did not give any evidence to the effect that, had 
the decree for costs been limited to Rs. 37-7-9 p- {instead of Rs. 49-8-6 p.) they 
would have been able to pay it and save their jotes, their application for restita- 
tion should be refused. 


That the respondents could not recover property which was sold in execution 
except upon showing that the gale of the last of the two jotes was in substance 
and in trath in consequence of the error in the otiginal decree, They could not 
now be restored to the possession of anything unless it was made to appear that 
but for the fact that the trial Court awarded Rs. 49-8-6 p. as costs instead of 

. Rs. 36-7-9 p. only, they would now be in possession of the jotes, 


"= Beswada v. Enuga (1) approved. 

_ 2ain-ul-Abdin v. Muhammad Asghar (2) explained. 
Sapore Mandal v. Mofijuddin (3) commented on, 
The object of restitution is to restore the parties, so far as may be, to the posi- 

tion in which, according to the ultimate decision, ‘they ought to be, setting aside, 


so far as is necessary, and so far as is possible, all consequences produced by any 
erroneous action of the Court. e 


~ © Appeal ftom Appellate Order No. 329 of 1930, against the ordér of Mr. L, 
Rahaman, Subordinate Judge of Dinajpur, dated the 2nd May, 1930, reversing ® 
that of Babu Gobinda Chandra Chakravarty, Munsiff of Raiguoj, dated.the 2nd 
March, 1929. s 


(1) (1921) 43 M, L. J. 3t5. (2) (1887) L. L. R, ro All. 166 ; L. R, 15 1. A, 126 
(3) (1919) a9 C. L, J. 486 5 24 C. W. N. 50. 
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If the judgment debtors could, and would, bave paid what was due, and thus 
prevented a tale, he could get the sale set aside as against tbe decree-holder by 
way of restitution. Where, it appears, however, that the sale would not have 
been’ prevented had the oviginal decree been correct, the sale will not be 
set aside, ~ ° 

Appeal by the Decree-holder Opposite Party. 
Application for restitution under- section 144 of the Code of > 
Ciyil Procedure. . 


The material facts appear from the judgment. 

Mr. Ramesh Chandra Pai for the Appellant, 

Mr, Saurgndra Narain Ghose for the Respondents, 

C A. V. 

The following judgments were delivered: 

Rankin, C. J.t:—The appellant Doyal Sarkir, sued the principal 
respondents in 1922 for possession of certain lands and in the trial 
Court obtained a decree on the 30th of November, 1922 for posses- 
sion of the lands claimed and for the sum of Rs, 49-8-6 for costs, 
The first respondent appealed from that decree and on the 14th of 
January, 1924, the appellate Court varied it by disallowing the 
plaintiffs claim to five bighad out of the suit lands and by reducing 
the costs recoverable by the plaintiff in respect of the proceeding in 
the trial Court to Rs, 36-79, In the meantime, in 1923, the plaintiff 
levied execution upon the trial Court’s decree and in execution of 
the decree for costs put up to sale and himself purchased,on the : th 
June, 1923, two jotes of the defendants, The jote firstisold fetched 
Rs, 35 and the second jote Rs. 1x5. In 1925, the defendants 
applied to the trial Court under section 144 of the Civil Prccedme 
Code asking for restitution not only in respect of the five bighas of 
land as to which they succeeded in the appellate Court, but also for 
restitution of the two jotes sold in execution of the decree for costs. - 
The only question before us has reference to these two jotes, 


The Munsiff refused to direct possession of these two jotes to be 
given back tothe defendants holding that for the amount of costs 
ultimately awarded in respect of :the trial it would have been neces- 
sary to sell both jotes and that the order to which the defendants 
were entitled upon this item of their claim was an order for the’ 
difference between the amount of money obtained by the plaintiff 
*by the process of execution and the amount of money to which the 
plaintiff was ullimately found to be entitled together with interest 
upon this diffétence. The Subordinate Judge took the other view. 
He made an order directing that the plaintiff should give’up posses- 
sion of the two jotes to the defendants with mesne profits, subject 


a 
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to the condition that.the defendants should deposit the sum ulti- 
mately awarded in respect of the costs in the trial Court with interest 
at 6 per cent, Fram what date this interest is to run is not clear 
tome, d 
It does not appear that at any time after the date of the sale— 
sth June 1923—the sale proceeds were challenged for irregularity. 
The learned, Subordinate Judge, however, appears to thick that, 
having regard to the area of the two jotes, they were sold for a very 
small price. This, however, does not seem, inthe circumstarces 
of the present case, to have any real bearing on the question before 
us,- The execution salè must be taken to have been a proper salé ; 
and indeed, there has been no such enquiry ioto the matter as to 
-justify any finding that for the defendants’ interest in these rent- 
bearing lands, the price obtained is any evidence that the sale was 
not properly conducted, 


The question before us must be settled by careful attention to 
the provisions of section 144 of the Code of 190%, which is as 
follows :— 
t 144 (1) Where and in so far as a decree is varied or reversed, 
the Court of first instance shall, onthe application of uny party 
entitled to any benefit by way of restitution or otherwise, cause such 
restitution to be made as will, so far as may be, place the parties 
in the position which they would have occupied but for such decree 
or such part thereof as has been varied or reversed ; and, for this 
purpose, the Court may make any orders, including orders for the 
refund of costs and for the payment of interest, damages, compen- 
‘sation and mesne profits, which are properly consequential on such 
variation or reversal, 


° (2) * * >% * * + ? 


On this section I think it is important to notice the words “in so far 
‘as a decree is varied or reversed” and the correlative words “ such 
part thereof as has been varied or reversed,” It is also noticeable 
that what the Court is required to dois ‘so faras may be” to 
“ place the parties in the position which they would have occupied 
but for such decree or such part thereof as has been wgaried or 
reversed, ”, The section would seem to give a clear direction to the 
Court to ask itself in the present case, what, if the original decree 
for costs in the trial Court had been a decree for Rs, 36-7-g, instead 
of for Rs, 49-8-6, would to-day have been the position of the defen- 
dant’, It¢is open to the defendants to showin any way they like 
that in that event the jotes, or either of them, would not have-been 
sold away in execution, This; however, they must show in order 
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to entitle them under the section to get back the jotes as distinct 
from the difference between the money received by the plaintiff and 
the’money to which he has ultimately been found to have been 
entitled. The defendants do not, upon their application for resti- 
tution, give any evidence to the effect that, had the decree for costs 
been limited to Rs, 3-7-9, they would have been able to pay it and 
save their jotes, Indeed it does.not appear that they took any part 
in resisting or avoiding the execution of 1923, 

Upon this appeal the learned advocate for the respondents has 
referred us to reported decisions under section 583 of tbe Code of 
1282 and under the present section, He appears on behalf of his 
cliehts—and I will take it that he made the sama offer in the trial 
Court—to pay up the debt with interest from the date of the trial 
Court’s decree in the cuit, On that footing he relies upon the cases 
to which I am about to refer : 

The first case is Gowree v, Jodha (1), That case was decid- 
ed under the Code of 1859 which contained no express provisions 
as to restitution, An exparfe decree had been made for Rs, 10,co0 ; 
an execution sale had been held under the decree and certain 
property had been purchased by the decrec=holdey ; thereafter 
the exparfe decree was set aside and upon retrial it was 
ultimately held that the plaintifi’s claim was good only for 
Rs, 2,000, The original defendant then brought a suit to 
recover possession of the property which had been sold to 
the decree-holder on the ground that the exparze decres in execu- 
tion of which the sale was held had been set aside. The Court 
held that even although the exfarfe decree had been set aside, 
nevertheless, as it now appeared that the original defendants were 
indebted to the extent of Rs, 2,coo to the original plaintiff, they. 
weré not entitled to recover back the property without paying this 
money as a condition precedent. As they never made any such 
offer their suit to recover the property was dismissed, 

In Zain-ul-Abdin v, Muhammad Asghar (2) an exparle decree 
had been made in 1874 and as a result of appeals brought there- 
from, it was confirmed in 1880 as to part only, Several sales had 
meanwhile taken place between 1874 and 1876—the first sale was 
not challenged by the judgment-debtors who agreed tRat this sale 


a might stand as satisfying what was due under the decree of 1880, 


They attacked the subsequent sales only, it appearing that the 
amount realised by the first sale would have been sufficient to cover 


(1) (1873) 19 W. R. 416. z 
(2) (1687) IL L. R. 10 All, 165; L. R, 15 I. A I2. 
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the amount finally decreed, With regard to these subsequent sales, 
it was held by the Privy Council that they could not be set aside 
in cases Where the purchasers were Jonafide purchasers who were 
not parties to the decree ; but that the case was different as regards 
any property purchased by decree-holders themselves, 


Neither of these decisions appears to be ofany service to the pre- 
serit respondents, Much reliance, however, is placed by the learned 
‘advocate on Syed Nathadu Sahib v. Nalle Mudaly (1). In that case 
the plaintiff obtained a decree for possession of cerlain lands with 
mesne profits ; on appeal it wis decided that he was entitled to 
recover possession of onfy three-fourths of the lands and mesne 
profits in respect of such three-fourths ; the basis of this decision 
being that the share of one of the defendants, namely one-fourth, 
was not affected by the plaintiff's cause of action, In the mean- 
time certain other lands of this defendant had been sold on account 
of the decree for mesne profits, £t was not clear whetker under 
the ultimate decree this defendant was one of the parties 
responsible for the whole of the mesne profits payable in respect 
of the three-fourths of the land decreed to the plaintiff. On the 
assumption, however, that this defendant was so liable, it was 


contended for the plaintiff that this defendant was bound by the . 


sales of his property since they fetched no more than three- 
fourths of the mesne profits, The High Court referred to the case 
of Zain-ul-Abdin (2) already mentioned, and held that “ There is 
no authority for the contention -œn behalf of the appellant that 
when the property is knocked down for a sum equal to, or less 
than, that eventually found due, the rule has no application, Nor 
can any sound reason be found to support it. The object of 
the rule in sọ far as it relates to judgment-creditors is apparent- 
ly to prevent the interests of the judgment-debtors suffering by 
sales of their property before their liability is finally determined, 
and to avoid judgment-creditors profiting at the expense of their 
debtors by becoming purchasers in sales pending litigation by way 
of appeal. To uphold the contention in question would, on the 
one hand, result in judgment-debtors who are appealing against 
‘decrees passed against them having to pay more than they are 
in truth bohd to pay in crderto preventa sale of their proper- 


lies before their liability is finally ascertained, and, on the other, ° 


to encourage speculative furcha:es by decrec-holders to the injury 


(1) (1903) I. L. R. 27 Mad. 98. i 
(x) (1887) L. L, R, 10 All. 166; DIR ts h A r2 


297 


CIVIL. 


Penta 


1o31. 
a aa 


Doyal Sarkar 
v. 

Tari Deshi. 

Rankin, C. F, 


298 


CIIL, 


1931. 
areal 
- Doyal Sarkar 
Vv. 
. Tari Deshi. 


Rankin, C, F. 


THE CALCUTTA LAW JOURNAL, [Vou, LIV. 


.of judgment-debtore, In cases where the decree is not altogether 
reversed but only modified, the view most favourable toa decree- 
holder-purchaser in the position of the appellant would be that 
deducible from the cases of Bcbeo GGowree Boyj Nath Pershad 
v. Jodha Singh (1) where it was held that a judgment-debtor seeking 


as plaintiff to get rid of the sale should have relief only on condition 


that he paid what was due under the ultimate decree, in other words, 
that the decree-holder-purchaser should be treated as if he held a 
charge upon what he purchased for what was ultimately found due 
tohim...” This decision was given ina suit brought by the 
defendant for recovery of the land ; seot ion 583 of the Code of 
1882 does not appear to have been applicable to the case ; and 
in any event that section contained no rule by way of guidance 


. to the Court as to the method or measure of restitution. It is 


difficult to see that in Zuin-ué-Abdin's case (2) the Judicial Com- 


- mittee had laid down any rule, save that a variation or reversal 


of a decree does not affect the sale if the purchaser is no party 


_tothe decree. The learned Judges of the Madras High Court 


appear to me to have paid insufficient attention to the facts of the 
case before the Judicial Committee. We have already seen that 
the Judicial Committee was only concerned with. those sales 


. which took place after the first sale had produced sufficient to 


satisfy what was ultimately found to be due. The learned Judges 
in Syed Nathadu’s case (3), however, went further ; they spoke not 
only of a rule but proczeded to explain the object of the rule, The 
object of restitution seems to be in no way obscure. It is to restore 
the parties, so far as may be, to the position in which, according te 
the ultimate decision, they ought to be, setting aside, so far as is 
necessary, and so far as is possible, all consequences produced by 
any erroneous action of the Court. According to the Madras 
Judges, however, the object is apparently ‘ to prevent the interests 
of the jujgment-debtors suffering by sales offtheir property before 
their liability is finally determined, and to avoid judgment-creditors 
profiting at the expense of their debtors by becoming purchasers in 
sales pending litigation by way of appeal.” If this means that the 
objec? of the rule is to discourage execution pending appeal, I 
cannot agree with it, Nor is it evident that the result of any contrary 
doctrine would be to compel judgment-debtors to pay more than 
is due in order to prevent the sale of their properties before their 


(1) (1873) 19 W. R, 416. š 
(2) (1887) lL. L. R. 10 All. 166% L. R. 15 I, A. 12. 
(3) (1903) I. L. R. 27 Mad, 98. 
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liability is finally ascertained, or to encourage speculative purchases 
by decree-holders to the injury of judgment-debtors. If the judg- 
meént-debtor could, and would, have paid what was due, and thus 
prevented a sale, it seems to me to be clear enouyh that he can get 
the sale set aside as against the decree-holder by way of restitution. 
Where it appears, however, that the sale would not have been 
prevented had the original decree been correct, I see no object to 
be served in setting aside the sale. In any event the legislature in 
1508 has since laid down the law on the matter. 

In Chandan v, Ramdeni (1) application was made under section 
244 of the Code of 1882 which corresponds to section 47 of the 
present Code, The plaintiff obtained a decree for rent in rygor and 


in rgoz2 tha appellate Court reduced the amount of the rent. 


Shortly before the decision on appeal, the plaintiff had brought the 
holding to sale and had purchased it himself. The Court held that 
the sale had taken place in execution of the decree which was set 
aside by the appellate Court, and said that there was no distinction 
in principle between the case before it and the case of Set Umed- 
mal v. Srinath Ray (2) where the sale bad been held under an 
exparte decree which bad been altogether set aside. This case 
also was before the present Code, 

Sagore Mandal v. Mofijuddin (3) was however decided under the 
Code of 1908. Ina suit for rent the lower appellate Court had 
Gecreed the suit at the rate of Rs, 125-4 per year; in a decree of 
the High Court, th: t suit had been ultimately decreed at the rate of 
Rs, 73-12 per year, Meanwhile the plaintiff had put the holding to 
sale and purchased it. Upon application for restitution under sec- 
tion 144, the Subordinate Judge considered that the fact that the 
plaintiff had, subsequent to his purchase, settled the land witha 
third party, wasa fact which prevented the sale being set aside. 
This was the question decided before the High Court. Holding 
that the settlement with a tenant was not within the principle appli- 

‘cable to purchases by strangers at a Court sale, the High Court 
followed Chandan Singh’s case (1) without apparently any further’ 
consideration of the matter, ) 

In 1921, the question came again before the High Court of 
Madras in Bgswada v, Enuga(;). In that case the decree of the 


‘first Court was affirmed with a single modification that the rate of , 


subsequent interest was redyced from 9 to 6 per cent., so that the 


(1) (1904) L L. R. 31 Cale. 479. (2) (1900) L L, R. 27 Cale. 810. 
(3) (1919) 29 C, L. J. 486 3 24 C. WN, 50, 
(4) a1) 42M, L.J. 315 
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decretal sum wa; reduced from R:, 7633 to Rs. 7493. In the 
1931. meantime rg item; of property had been sold in execution for a 
Doyal Sarkar total sum of Rs, 10,375 five items had been purchased by the 

y decree-holder himself. The judgment-debtor applied under sec- 

tion 144 for re-delivery of these 5 items- by way of restitution, The 

High Court negatived this claim holding that under section 144 the 

prejudice to bs removed by restitution must be the result of the 

erroneous terms of the original decree. Having found that when 
the last item was sold, the amount already realiz:d was short of the 
sum ultimately found to be due, and that if the original decree had 
been for the correct amount, it would still have been necessary to 

„proceed with the gale of that item, the High Court refused to set 

aside the salu. I agree with the observations made upon previous 

decisions and I think the following passage from the juigment puts 
- the matter clearly and correctly :— 

“ Whether the amount to be realized was Rs. 7,695 or Rs. 7,495 
did not affect the necessity of putting up the last item of sale. In 
other words, their position as regards the sale was in no way affected 
by the variation in the decree. 

“It was argued that any reduction inthe amount of a decree 
affects the position of the judgment-debtor, inasmuch as it renders 
it easier for him to satisfy the decrea and prevent the sale, of his 
property in ex:cution, No doubt where the reduction is large this 
may be so; and whether it is so or not, must be a question of fact, 
But in the present case the reduction is so slight that it cannot be 
seriously contended that respondents could have satisfied a decree 
for Rs, 7,495 but could not raise the extra Rs, 200 and no such 
allegation has ever been made, ” 

In 1929 Pratt J. in Maung Bau Gyi V, Ma Ngwe Bou (1) 
referred to the cases decided prior to the present Code. By‘the 
original decree the plaintiff was to recover Rs, 350, By ithe appellate 
decree the amount was reduced to Rs, rro, In the meantime the 
plaintiff had purchased certain land of the defendant at an execu- 
tion sale, Pratt, J., ‘set aside the sale on the judgment-debtor pay- 
ing Rs, 115 into Court, saying: “Itis true thatin the present 
instance the decree was not setaside, but only modified. The 
principle, however, remains the same, ” ° l 

It appears to me that as a matter of construction of section 144 
the decision in Beswads Sunderarama Reddi & others v, nuga 
Raghava Reldi &. others (a) is correct and that the respondents 
before us cannot recover property which was sold ih execution 


(1) (1929) I, Le R. 7 Ran, 107, (2) (1921) 4a M. L, J. 318, 
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except upon showing that the sale of the last of the two jotes was in 
substance and in truth a consequence of the error in the original 
decree, They cannot now be restorad to the possession of any- 
thing unless it is made to appear that but for the fact that the trial 
Court awarded Rs, 49-8-6 ‘as costs instead of Rs, 36-7-9 only, they 
would now be in possession of the jotes. We have to “ place the 
patties in the position which they would have occupied but for such 
decree or such part thereof as has been varied or reversed,” 
These words have to bs applied with attention to the substance and 
reality of the matter, It makes no difference, in my judgment, 
whether the decree of the appellate Court is expressed by saying 
that the trial Court’s decree be varied by reading Rs, 36 instead of 
Rs. 49; or whether itis expressed by saying that the trial Courts 
decree is set aside andin lieu another decree is made for the 
smaller sum, 


On this view it appears to me that the learned Munsiff has 
approached the present case from the correct point of view and that 
the order of the learned Subordinate Judge cannot stand, The 


evidence discloses that the first jote to be sold fetched Rs, 35 only. ° 


A judgment debt of Rs, 36-7-9, with costs of execution, would 
amount, as Munsiff states, to some 40 rupees, so that by the sale of 
the first jote the small sum of Rs. 5 was left unsatisfied. In these 
circumstances the decree-holder would have been quite entitled to 
proceed to sell the second jote which in fact was sold for Rs, 15, 
There is no evidence at all to show that the judgment-debtors could, 
or would, have saved the first jote had the debt been treated as 
being Rs, 40 instead of Rs, 50, He did nothing to save the second 
jote on the footing that Rs, 15 was still due, The question is whether 
we are entitled to say that for Rs, 5 the judgment-debtors would have 
gaved the second jote, What a person would have done is a matter 
not always capable of conclusive proof and if the judgment-debtors, 
or either of them, had given evidence of the fact thatfor Rs, 5 
they would have saved the second jote, I should have been desirous 
of believing them, ‘They gave no such evidence, however, and I am 
not satisfied that they gave any real attention to this matter of the 
execution sale so as as to know what the first jote fetched ; and 
to be in a pogition if possible to save the second, So far from being 
satisfied that the second jote would not have been sold if the ori- 
ginal decree had been for the correct amount, I am of opinion that 
the amount by which that sum was in excess is ne partof the 
circum@@noce which brought about the sale of both the 
jotes. j 
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In my judgment the appeal should be allowed with costs (hear- 
ing fee two gold mohurs) and the decree of the Munsiff should be 
-Testored, 


Pearson, J. :—I agree, 
A, T, M, Appeal allowed, 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Myr, Justice Pearson, 


ABDUL HAMID SARDAR 
0. 
HON’BLE SIR BIJOY CHAND MAHATAP AND cTHERS.* 


Suit, maintainability of—Suit against Zemindar—Suit for refund of puint 
rent paid by auction-purchaser-~~Remedy of auction-purchaser against Zemin- 
dar—Putni Regulation (VIL of 1819), Section 14—Puini rent paid pending 
suil for reversal of putni sale - Common law cause of action for money, 


On the 3rd June, 1922, the putnidar seed the zemindar and auction-purchaser 
to set aside the sale beld under the Putni Regulation on the r5th May, 1922, The 
auction-purchaser obtained symbolical possession on or about oth June, 1922. Ia 
December, 1922 and ia April and May, 1923, he paid certain sums as rent to the 
‘vemindar, The suit of the putnidar succeeded and the sale was set aside by the 
first Court. The auction-purchaser as well as the zemindar appealed and it was 
contended by the auctfon-purchaser that he should be refuaded the rent which. 
he had paid to the zemindar. The lower appellate Court in dismissing the 
appeal expressed an opinion that section 14 of the Putni Regulation would not 
bara suit for recovery of rent paid subsequently, Thereupon, the present suit 
was brought by the auction-purchaser claiming against the zemindar as well 
against the defaulting putnidar the retara of the money which he had paid 
as rent: l 

Held, that as against the zemindar, the suit was not maintainable, as the 
auction-purchaser’s remedy against the zemindar, lay under section 14 of the 
Putni Regulation. This remedy should be obtained quickly and once for all. 
That it was intended by section 14 of the Putai Regulation that tle matter should 
not be dealt with piecemeal. The intention was that, at all events, so far as the 


+ 


*Appeal from Appellate Decree No. 2489 of 1929, against the decree of G. B. 
Sen Esq., Additional District Judge of Hooghly, dated the zoth April, 1929, 
affirming that of Babu Kiran Chandra Mitra, Subordinate Judge, 3rd Court, 
Hooghly, dated tho 28th May, 1926. 
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claim egainst the zemindar was concerned, the whole matter should be enquired 
intoand the auction-purchaser should be put in such a position as to suffer 
no loss. 


That section 14 of the Patni Regalition did not exclude suits against any party 
other than the zemindar, namely, against the putnidar. 

Radha Madhub Samonta v. Sasti Ram Sen (1) followed, 

That the mere expression of opinion by the lower appellate Court that the suit 
was maintainable,” was not binding on the parties and Jt was open to the auction- 


purchaser to appeal to the High Court against the refusal of the relief claimed by 
him under section 14 of the Putni Regulation, 


That the payments of rent to the zemindar were not payments made under a 
mistake of fact and the auction-purchaser could not maistain : a common law cause 
of action for money paid without consideration, 

Nagendra Nath Pal Chowdhury v. Chandra Sekhar Dalal (a) not followed. 


That it could not be said that, asa matter of common law, the rents which 
were paid by the auction-purchaser tothe zemindar, were money paid without 
consideration. an 


Appeal by the Plaintiff, 
Suit for refund of money paid as rent, 
The material facts appear from the judgment, 


Messrs, Brojo Lal Chuckirbutty and Saboth Chunder Dutt for the 
Appellant. 


Dr, Sarat Chandra Basak and Mr. Nasim Ali for the Zemindar 
Respondent, 


The following jujgments were delivered ; 


Rankin, C. J. :—In this case, the plaintiff appellant was the 
auction-purchaser of a putni sold under Regulation VIII of 1819 on 
the 1 sth May 1923. Very soon afterwards, on the 3rd June 1922, 
tHe putnidar sued to set aside the sale under section 14 of the 
Regulation, The plaintiff obtained symbolical possession as it is 
called on or about the oth of June 1922. In December 1922 and 
in April and May 1923, he paid certain sums of rent to the zemindar, 
In the end, the suit of the putnidar succeeded and the sale was set 
aside by the firat Court, At the time the first Court set aside the 
sale, it provided that the putnidar should recover possession and 
it directed the z2mindar to pay the plaintifi’s costs and also to refund 
to the present appellant the purchase money with certain interest, 
to return him certain security and to bear his costs inthe suit, It 
is ‘natural enough that in the written statement of that suit no men- 
tion should have been made by the present appellant—the auction- 


(1) (1899) I, L. R. 26 Cale. 826 (831), - (2) (1906) 5 C. L. J. 59(62). 
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Civit. purchaser of the sums of money paid as rent and I will assume | 


1931. that he did not refer to them and, for that reason, it may be that 
Abdul iad Sardar tbe matter was omitted from the consideration of the Court of 
Ye first instance, However, the auction-purohaser as well as the zsmin- 
Hon’ble Sir Bijoy S à 
Chand Mahatap. dar appealed from the decision of the first Court, and, in the lower 
Rankin, C. 7. appellate Court, the auction-purchaser contended that he should be 
— refunded the rent for 1329 B, S, which he had paid ; apparently, he 
must have contended that it should be refunded to him by the 
zemindar, The lower appellate Court observing that the matter 
was not mentioned in the written statement went on to express this 
opinion: *" I think section r4 of the Regulation would not bea 
bar to such a suit for recovery of rent paid subsequently. In fact, 
the lower Court awarded tothe defendant No. 2”, thatis, the 
auction-purchaser ‘‘the amount he claimed in the written-state- 
ment,” Thereupon, the present suit was brought by the auction- 
purchaser claimiog against the zemindar the return of the money 
which he had paid as rent, He claimed also against the defaulting 
putnidar, The defaulting putnidar did not appear and contest and 
judgment was given against him ex parie. Both the lower Courts 
have dismissed the suit so far as the zemindar is, concerned, 

On this second appeal, it is contended for the plaintiff appellant 
first, that section 14 of the Putni Regulation is not exhaustive of 
the remedies of the plaintiff for the present purpose, secondly, that, 
if it is thought to be exhaustive, in view of the opinion expressed 
by the appellate Court in the the suit of the putnidar to set aside 
the sale, it must be taken forthe purposes of this case, that it is 
not exhaustive—the matter having been so decided between the 
parties and, thirdly, that the plaintiff is quite entitled to recover 
what‘he claims independently of seciion r4 as money had and 
received to the use of the defendant or money paid without con- 
sideration, No question of limitation arises in the present case. 

In my judgment, the correct view of section 14 is the view 
adopted by Mr, Justice Banerjee in the case of Radha Madhus 
Samanta v, Sastt Ram Sen (1), In that case, the learned Judge was 
dealing with the question whether the auction-purchaser in such a 
case Was entitled to recover the rent paid from the defaulting putni- 
dar and the Court held that under section 69 of theeContract Act 

° there was a cause of action independently of. section 14 altogether. 
On the question whether a separate .suit was an infringement of 
- section 14 of the Regulation, Mr, Justice Banerjee pointed out that 
that section provided for the auction-purchaser being indemnified 


(1) (1899) I, L. R, 26 Calc, 826, 


* 
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against all loss at the expense of the zemindar at whose instance 
the sale was brought about. He was not, therefore, prepared to 
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hold that that section excluded suits against any party other than Abdul 7 


the zemindar, namely, against the putnidar. To that view of the 
section, I venture to think that there is no valid objection, But it 
is another matter altogether when it is said that the auction-pur- 
chaser can get part of his remedy against the zemindar under sec- 
tion 14 and cAn also retain the right to sue the zemindar for further 
relief -in respect_of the same transaction by a separate suit. In my 
judgment, to far as the zemindar is concerned, it is not intended 
by section 14 of the Regulation that the matter should be dealt with 
piecemeal, The intention is that, at all events so far as the claim 
against the zemindar is concerned, the whole matter should be 
enquired into and the plaintiff auction-purchaser should be put in 
such a position as to suffer no loss, 

The next question is whether, if that is so, the decision 
of the appellate Ccurt in the previous case makes any differ- 
ence it is said that the auction-purchaser asked for his remedy 
before the lower appellate Court and the lower appellate Court 
held tbat he could get it in another suit. Itis contended that 
that that beirg so, unless the other suit is held to be main- 
tainable, the auction-purchaser would have no remedy at all, 
I cannot say that I agree in tbis contention, It was open to 
the suction-purchaser to appeal to the High Court against the 
refusal of the relief claimed by him under section 14 of the 
Regulation. The mere expression of opinion that another suit 
would lie cannot possibly be held as binding on the parties, 
It was not part of the duty of the appellate Court to give 
advice to the parties; and, while one cannot but be sorry 
“for the auction-purchaser if he was misled by this expression of 
opinion on the part of the lower appellate Court, there can be 
no doubt that the legal position was that he should have 
appealed against that judgment ; otherwise he took the risk of 
the advice given to him, 

The third branch of the case which seems to me worthy of 
consideration is the question whether assuming that section 14 of 
the Putai Regulation does nct stand in the- way of the plaintiff, 
the plaintiff here can show an independant cause of action apart 
from the provisions of section 14 -of the Regulation, In one case, 
namely, the case of Nagendra Nath Pal Chowdh&ry v, Chandra 
Sekhar Dalal(1) Mr. Justice Woodroffe was of opinion, in a 


(1) (1906) 5 C. L, J. 59. 
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1931 a mistake of fact, Ths learned Judge says: “The question 
Abdul Hamid Sardar Whether there can be said to haye been such a mistake is not alto- 
Y ne gether free from difficulty but the effect of,the subsequent reversal 
Hon’ble Sir Bijoy . . 
Chand Mahatap. Of the sale must I think be taken to be this that when the pay- 
Rankin, C. F. ments were made they were so made under mistake, though the 
— mn circumstance which made the payment one by mistake did nat 
take place until afierwards’—Now, I cannot say that I agree 
with these remarks in principle, The mistake may bs discovered 
afterwards but it cannot be that the circumstance which makes the 
payment one by mistake is one which took place afterwards, In 
the present case, the position was that the plaintiff got symbolical 
possession or ineffective possession on the gth Jane 1922—a suit at 
that time having been started to set aside the sale, It was in 
October of the following year that the payments were made to the 
remindar, that is to say, he made the payments with his eyes open 
seeing that the sale had been challenged by the putnidar. In 
these circumstances, if a question arises whether these payments 
were payments made under'a mistake of fact, I fail altogether to be 
convinced that it can be treated in that way. I am also not convinc- 
ed that, as a matter of common law, the rents which were paid 
by the auction-purchaser to the Zemindar can be treated as money 
paid without consideration, Itis said inthis case that the posses- 
sion was entirely ineffective and was only symbolical possession. In 
an ordinary Case, one would suppose that the person paying rent 
is in effective possession and whether in these circumstances he 
ought to get back any of the rents which he has paid is essentially 
a question to be determined under section 14 of the Putni Regula- 
tion, But I am not prepared to hold even supposing that he got 
no effective possession that the fact would be of any service to him’ 
and that notwithstanding the symbolical possession which he did, 
obtain, he was in a position to maintain a common law cause of 
action for money paid without consideration, The remedy which 
is to be obtained from the Zemindar should be obtained quickly 
and once for all under fection 14 of the Regulation, I think this 
is the trwe effect of the section not doubting that the interpretation. 
put on it by Mr, Justice Banerjee isa correct interpretajion. 
e For the reasons given above, the appeal, in my opinion, fails 
and must be dismissed with costs. 
Pearson, §.—I agree. 
à. T. M, Apheab dismissed, 
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Before Mr, Justice Lort- Williams and Mr, Justice S, K, Ghose. 


CRIMINAL. 
SHAHEB ALI SHEIKH AND OTAERS * . -— 
5 Ss 
: i January, 26, 50, 
: KING-EMPEROR, > 


‘Section 274 Criminal Procedure Code—Non compliance with the provistons of, tf 
olktates trial—Sections 269 and 376, provisions for ‘special jurors~Second 
proviso i to section 276, whether applies to the cases of boih special and common 
jurors—Section 279, Sub-section (2), whether has reference to the whole of 
setiion 276 — Duty of considering the possibility of karing nine jurors, whether 
rasts with the Court or cast upon the accused—Cases of accused not charged 
with murder but jointly tried with one so charged, if affected for omission to 
consider the possibiltty of having nine jurors. 


Where the register of the list ot jurors summoned showed that out of the 
number of 18 special jurors summoned only seven were present and all of them 
were empanelied to try the accused, one of whom was charged under section 302 
Indian Penal Code : 


Held, that the trial was vitiated as the jury was aot properly constituted inas- 
much as the Judge did not apply his mind to the question as to whether it was 
practicable to have nine jurors as contemplated in section 274 Criminal Procedure 
Code. 


Sections 269 and 276 Criminal Procedure Code taken together contain the 
provisions to show when special jurors are to be chosen. The second proviso to 
section 276 makes provisions for cases of deficiency in the number of persons sum- 
moned. This is a special Provision to meet an emergency so that there may not be . 
a dead-lock. Such emergency may occur in the case of special jurors just as much 
in the case of common jurors. Therefore it stands to reason that the legislature 
intended to provide a remedy in both cases. The argument is untenable that the 
second proviso to section 276 is not applicable tothe cases of special jurors and 
the Court will have no option but to adjourn the trial, 


~ The word {‘ jurors” in the second proviso is a general term, meaning both 
special and common jurors. Section 276 and the following sections 277, 278 and 
279 must bo read together as prescribing the procedure for empanelling jurors. 
The express provision in sub-section (2) of section 279 has reference to the whole 
of section 276 and there is nothing to show that the fourth proviso to that section 


is excluded. © 


lt cannot be argued, because the words ‘‘ whose name is on the lst of jurors ° . r 
or whom the Court considers a proper person to serve on the jury ” occur ia sub- 
2 


* Criminal Appeal No. 528 of 1930, against the order of R, M. Bhattacharyya 
Esq., Additional Sessions Judge of Mymensingb, dated the 2oth May, 1930. 
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section (2) of seclion zyg and do not occur in section 276 proviso (2), therefore, in 
the latter case, that is to say, in the case of selections before objection, the Court 
has no guidance. These sections provide for one continuous procedure in the 
empanelling of the jury. 

Kedar Nath Makato v. The King-Bmperor (1) referred to. 

It is the duty of the Judge to consider whether it was practicable to have nine 
jurors and there is no duty cast upon the accused. The matter touches the very 
constitution of the Court and, therefore, it is not correct to say that the onus is 
upon the accused or the appellants. . 


That the case of ali the accused who are not charged under section 302 Indian 
Penal Code but are jointly tried with him, who is so charged, is also affected by 
the Court’s omission to consider if it was practicable to have nine jurors, 

Appeal by the Accused under section 41o Criminal Procedure 
Code, 


The material facts appear from the judgment. 


Messrs, Narendra Kumar Bose and Sukumar De for the Appel- 
lants. 

Mr. Debendra Nath Bhattacharjee for the Crown, 

The judgment of the Court was as follows : 


In this case appellant No, x was charged under section 302 
and all the appellants were charged under section 148 of the Indian 
Penal Code. The cate was tried by Mr, R, M, Bhattacharji, 
Additional Sessions Judge of Mymensingh witha jury of seven 
persons, 

It is contended that the trial was vitiated by reason of non- 
compliance with the provisions of section 274 of the Criminal Pro- 
cedure Code and attettion is drawn tothe following order of the 
learned Judge dated the r2th May, 1:30, “ The charges under 
sections 148 and 302 of the Indian Penal Code were amended at 
the instance of the public prosecutor. The charges under sec- 
tions 148, 302 and 324 of the Indian Penal Code were read out and 
explained tothe accused who all pleaded not guilty, Eighteen 
jurors were summoned for this case, The cards of the jurors were, 
one by one, drawn by lot, The names and address of the jurors 
were called aloud as each card was drawn, In this way seven jurors 
were chosen by lot, None of them was challenged by either side, 
Other jurors summoned were found absent on call, The jurors 
chosen appointed their foreman and were sworn,” It is contended 
that from this order it does notappear that the learned Judge at 
all applied his mind to the question as to whether it was practicable 
to have nine jurors, That certainly does not appear frem the terms 


(1) (1927) 32 C. W. N. 221. 
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of the order. Nor does it appear that the learned Judge considered 
the possibility, under the second proviso to section 276, of making 
up the deficiency by choosing from such other persons as might 
have been present, Before deciding on the validity or otherwise of 
the point raised, we think “it is necessary to call for a report from 
the learned trial Judge as to whether he considered if it was practi- 
cable to have nine jurors and also whether if in fact it was so practi- 
cable, regard being had to the number of persons present. To aid 
his memory the record willbe sent down at once, The learned 
Judge should return the record with his report as soon as possible, 


When the report came, the matter was again placed before the 
learned Judges on the 26th of January, 1931 and the following judgments 
were delivered. 

S. K. Ghose, J.—The learned Additional District and Sessions 
Judge of the 3rd Court, Mymensingh, reports in his letter dated sth 
January 1931, that Mr, R, M, Bhattacharji who tried the Sessions 
case in question has since retired from service and it is not 
possible for him to say whether he considered if it was practi- 
cable to have g jurors, He adds that the register of the list of 
jurors summoned shows that out of the number summoned only 
7 jurors were present and that all of them were empanelled. 

Mr, Basu for the appellants has pointed out that this report 
does not touch the point at issue, namely, that the learned Judge 
did not apply his mind to the question as to whether it was prac- 
ticable to have 9g jurors and, further, that he did not consider the 
possibility, under the 2nd proviso to section 276 of the Code of 
Criminal Procedure, of making up the deficiency by choosing 
from such other persons as might have been present, Mr, 
Bhattacharjee for the Crown contends that this section will not 
apply, because this isa case of special jurors,—the learned Judge 
having by his order dated 29th March 1930, directed that the case 
should be tried by special jurors. He contends that the fourth 
proviso to section 276 comes into play and that this is indepen- 
dent of the second proviso by which the Court is given a discretion 
to choose from such other persons as may be present, In support 
of this contention Mr. Bhattacharjee has pointed out that the 
fourth proviso comes after the second proviso and is, therefore, 
not governed by the latter, It seems to me that an argument based 


on the collocation of the provisos, or even of the sections, can- - 


not settle the point. For instance, the provisions as tô the framing 
of the jurors’ list and of summoning them, which must necessarily 
in point of time come before the choosing of the jurors by lot, are 
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embodied in section 32r and the following sections and not in 
any sections coming before section 276. In this connection, a 
reference to the history of the relevant sections will not be 
out of place. i 

It is important to remember that there was no provision for 


the appointment of special jurors in the Mofussil until 1896, In 


the Criminal Procedure Code of 1872 (Act X of 1872), section 
236 provides for an uneven number of jurors, not being less than 
3 nor more than 9. Section 240 provides that the jurors shall be 
chosen by lot from the persons summoned ; there is no provision 
for supplying a deficiency similar to that in the second proviso 
to the present section 276, But section 243 of the Code of 1872 
provides for making up a deficiency after objections and this is a 
provision which corresponds to the present section 279. Then, 
Act X of 1875 prescribed the procedure of the High Courts in 
the exercise of their original Criminal Jurisdiction. Chapter V. 
of that Act deals with juries and it contains four sub-heads of which 
sub-head (a) deals with juries generally, sub-head (b) deals with 
juries in the Presidency towns and sub-head (c) deals with juries in 
the Mofuasil, Under the general sub-head (a) there is section 33 
which prescribes the number of jurors and then there is a proviso 
that in casé of deficiency the number required may with the leave ’ 
of the Court be chosen from such other persons as may be present, 
Obviously, this general provision applies to the case of special 
juries in the presidency towns such as is prescribed by section 35 
under sub-head (b). There is no provision for special juries in 
the Mofusil, Section 56 provides for the supply of jurors when 
objections are allowed and this corresponds to the present section 
279. The Code of 1882, Act X of 1882, repealed both the Acts 
of 1872 and of 1£75 and in this Code we get section 276 with the 
three provisos as they stand now, But the fourth proviso was 
absent, The provision for special jurors in the Mofusil was made 
by Act XIII of 1896, It introduced the second clause of 
section 269 and the fourth proviso to section 276 and by 
these two provisions it prescribed the appointment of special 
jurorgin the Mofussil, This Act also made the other provisions 
for the preparation of special jury list and so forth. „Thus, we get 
the fourth proviso as the last proviso to section 276, because it 
was the last in point of time. It is also noteworthy that in section 
279, sub-section (2) the reference to the whole of section 276 
remained unaltered, so that the provision in that sub-section that, 
if there ate no jurors present, then the deficiency may be 
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supplied by selection from any other person present in Court whose 
names are on the list of jurors, or whom the Court considers pro- 
per persons to serve on the jury, will apply to the case of special 
jurors as well, I may mention in passifg that in England in the 
case of special jury, when there is a deficiency in the number of 
persons summoned to attend, itis not always necessary that the 
Court should go back to the list of special jurors. When by 
reason of the persons summoned to attend not appearing, or for 
other cause, there is insufficient number of jurors to discharge the 
duties the Court may (1) cause any deficiency on the special jury 
panel to be made up out of the common jury panel, or any defi- 
ciency on the common jury panel to be made up out of the special 
jury panel, (ii) at the request of any interested party, command the 
Sheriff to add and annex to existing panels the names of any per- 
sons there present ;or to be found (zals de circumsitantibus), (iii) 
in the exercise of its inherent power, order the return by the 
Sheriff of a new or enlarged panel of jurors. Itis also said that 
in practice it is not unusual to requisition any persov, whatever 
his residence or his qualification may be: see Halsbury’s Laws 
of England Vol. 18, Art. 620, p. 252. Also Archbold’s Criminal 
Pleadings, 27th Edition, page 194. 

Coming back to the present Code of Criminal Podis and 
taking the sections as they stand now, it will-be seen that all the 
four provisos to section 276 are really provisos to the inain clause of 
that section, In proper cases, all the provisions must be inter- 
dependent, The main clause lays down the general rule that 
all jurors shall be chosen by lot from the persons summoned, The 
fourth proviso lays downa rule which is applicable to special 
cases, namely, that in any district in which the Local Government 
hds declared that the trial of certain cases may be by special jury, 
the jurors shall, in any case in which the Judge so directs, be 
chosen from the special jury list. 


Mr, Basu at one time contended that up to section 275 there 
was no mention of special jurors and that the fourth proviso to 
section 276 mentioned special jurors for the first time, This con- 
tention is not strictly correct, because there is section 2699 sub- 
section (2) which makes provision for the Local Government to 
declare that in certain districts the trial of certain offences may be 
by special Jury. However, this does not affect Mr. Basu’s conten- 
tion, because the two sections must be taken together “as contain- 
ing the provision to show where special jurors are to be chosen, Sec- 
tions 335 and 326 merely provide for the framing of lists and for 
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summons, Now, the question is, what would happen in case of 
deficiency of persons summoned. This is provided for by the 
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sion to meet an emergency so that there may not be a dead-lock. 
Such emergency may occur in the case of special jurors, just 
as much as in the case of common juror, Therefore, it stands 
to reason that the legislature intended to provide a remedy 
in both cases, Otherwise in the case of special jurors, if 
there is deficiency, the Court will have no option but to 
adjourn the trial and summon a fresh batch of jurors from 
special jury list, Mr, Bhattacherjee in fact contended this, 
but I think the argument is untenable, The word “ jurors ” in the 
second proviso is a general term, meaning both special and com- 
mon jurors, Section 276 and the following seclions 277, 278 and 
279, must be read together as prescribing the procedure for 
empanelling jurors, I have already referred tothe express provi- 
sion in sub-section (2) of section 279. The reference in that sub- 
section is to the whole of section 276, and there is nothing to show 
that the fourth proviso to that section is excluded. Moreover, 
there is no real difficulty, because the Court is to find from amongst 
those present persons of suitable standing toserv2 on the jury, 
whether common or special. It cannot be argued, because the 
words * whose name is on the list of jurors or whom the Court con- 
siders a proper person to serve onthe jury” occur in sub-sec- 
tion (2) of section 279 and do not occur in section 276 proviso (2), 
therefore, in the latter case, that is to say, in the case of selections 
before. objection, the Court has no guidance, As I have said 
already, these sections provide for one continuous procedure in the 
empanelling of the jury. On this principle was decided the Full 
Bench case of Kedar Nath Mahato vw. The Emperor (1), whieh 
prescribed the procedure to be followed in empanelling the jury. 
I may note in passing that one of the cases in that reference to the 
Full Bench, namely, Appeal No. 468 contained a charge under 
section 302 of the Indian Penal Code and presumably it was tried 
by special jurors, On the other hand, itis a condition of an 
emergency provision that the selection must be made from 
persons present. In particular cases, this may not be 
desirable, For instance, in an English case Kiag v, Thomas 
Dolleg, (a), it was argued at the Bar that it was not 
desirable te make up the deficiency from by-standers, because 
there was a danger of allowing a coroner or a sheriff.to secure the 


(1) {1927) 47 C, L. j. 43 3 32 Cc. W. N. 22I 3 L L, R. 55 Calc. 371. 
(2) (1823-1824) 2 B. & C, 104. : 
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attendance of persons chosen by himself and thereby in effect to 
select a part of the jury. Abbot C. J. however remarked: *" This 
objection is in direct and manifest contradiction to the whole 
principle and practice of the common law,” and “ even under the 
statute 35 Hen, 806, which gave the fales de circumstantibus, as it 
is usually called, a discretion is to be exercised by the officer. The 
provision was made as appears by the words of the fifth section‘for 
“ the more speedy trial of issuer, ” not for the prevention of partia- 
‘lity, as was suggested at the bar.” So faras Indian Courts are 
concerned, a more relevant authority is furnished inthe case of 
Abed Ali Fakir yv. Emperor (1), Mr. Bhattacharjee’s contention is, 
therefore, untenable, It cannot be said thatin this case, because 
a special jury was called, the second proviso to section 276 would 
not apply. it would apply, and the point arises in connection with 
the point whether the Judge applied his mind to the question as to 
whether it was practicable to have nine jurors, That was important 
so far as the prisoners were concerned. 


Mr, Bhattacharjee has next argued that the onus was on the 
appellants to show that the Court did not consider the practicability 
of having nine jurors, But we have already pointed out that it 
does not appear from the terms of the Judge’s order that he at all 
applied his mind to the question as to whether it was practicable 
to have nine jurors and for that reason we called for report. It is 
the duty of the Judge to consider whether it is practicable to have 
nine jurors and there is no duty cast upon the accused. Moreover, 
the objection touches the very constitution of the Court and, there- 
fore, itis not correct to say that the onus is upon the accused or 
the appellants, 


Mr. Basu has also pointed out that as a matter of fact in this 
judiciary there are four or five Sessions Courts working at the same 
time and that therefore it is very likely that on the particular day 
sufficient number of jurors of suitable standing were present, In 
these circumstances, we consider that we have no choice but to 
hold that the learned Judge never applied his mind to the provi- 
sions of section 274, that the jury was not properly constituted, and 
that the jllegality has vitiated the whole trial, This also affects the 
case of theeother appellants who were not charged under section 
302 Indian Penal Code but were tried jointly with appellant No, r° 
The latest case, on this point is that of Zhe Superintendsnt and 
Remembrancer oj Legal Affairs, Bengal v. Benosir Ahmed (2). 


{1) (1920) 33 C, W, N. 722. (1) (1930) 51 C, L. J. 578; 34 C. W. N. 735. 
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We, therefore, reverse the verdict of the jury, the order of con- 
viction of the appellants, and the sentences passed upon them, and 
we send back the case to the lower Court for retrial, 


Those of the appellants who are on bail will remain on the same `` 
bail, pending retrial. 


Lort-Willfams, J, :—I agree, 


S. K, R. Appeal allowed ; Retrial ordered, 


CIVIL. REVISION. 
Before Mr, Justice D, N. Mitter, 


THE BENGAL NAGPUR RAILWAY CO,; LTD. 
?. 
MOOLJI SICKA & CO,* 


Dama ges—Comfpensation for damages to certain consigument— Misconduct of 
Railway servint—Vislating the standing order of the Railway Combany— 
Inference—Leaks found in the wageon at the arriving station, 


Where the Railway servants violated the standing order of the Company 
which was in force atthe time when the goods were despatched viz., that the 
goods liable to damage must not be loaded right up against the side of the flap 
door but should be loaded well away from the door to minimize the risk of 
damage from rain water leaking in through the fap door and door crevices : i 


Held, that there was misconduct of the Railway Company. 

Held, also, that it was not necessary in the present case to decida finally on 
the question as to whether the view laid down in Zhe Bengal Nagpur Railway 
Company v. Moolji Sicka & Co. (1), that it was not sufficient for the plaintiff 
suing for a sum of money as compensation for damages to certain consignment 
of goods for carriage by the Railway Company, to establish that the leaks were 
discovered in the waggon atthe station to which the goods were despatched, 
went.to the length of laying down the rigid rule of law or giving Sise to a pre- 
sumption. His Lordship was of opinion that it was not an inflexible rule of law, 
The question was one of inference from facts. 


* Civil Revision Case No. 449 of 1931, against the decision of Babu K. C. 
Mitra, Small Causes Court Judge of Seaidah, dated the 26th January, 1931. 


(1) (1930) 52 C, L, J. 235 ; 35 C. W. N. 1333 LL. R..58 Cale. 586. 
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Application for Revision under section 25 of the Provincial 
Small Causes Court Act by the Defendants. 

The material facts appear from the judgment. 

Messrs. Ramesh Chandra Sen and Jitendra Kumar Sen Gupta 
for the Petitioners, 

Messrs. Sarat Chandra Bose and Kamalaksha Bose for the 
Opposite Party. 

The following judgment was delivered by 


D. N. Mitter, J.:—This Rule was obtained at the instance of 
the Bengal Nagpur Railway Company Limited for the revision of a 
judgment and decree of, the Small Causes Court Judge, Sealdah 
granting a decree to the plaintiffs opposite party’s firm for a certain 
sum of money as compensation for damages to certain consignment 
of Biri leaves and Biris for carriage by the Bengal Nagpur Railway 
Company from different stations to Shalimar, Five corsignments 
were sent—one from Champa to Shalimar, one from Sakti to 
Shalimar, one from Ganga Jhirto Shalimar, one from Gendia to 
Shalimar and one from Kelzure to Tirora, With regard to some of 
the consignments the plaintiff’s suit has been dismissed. With 
regard to the others the plaintiff has been given a decree, Several 
grounds have been taken on behalf of the petitioner challenging the 
correctness of the judgment of the Small Causes Court Judge. It 
is said that there is no proof io this case that there was any defect 
in the waggons—-carrying these Biris at the starting station, Con- 
sequently, it must be held that the plaintiff has failed to discharge 
the onus which initially lay on him of proving the misconduct, It 
is next said that the consignments being drenched during the transit 
it is possible that the water came through the flap doors and it is 
said that the oral evidence shows that there was no leak at the 
starting station, In support of the contention that the plaintiff has 
failed to discharge the onus of proving misconduct reference has 
been made to two decisions of this Court where it has been laid 
«down that it is not sufficient for the plaintif to establish that the 
leaks were discovered inthe waggon atthe station to which the 
goods were despatched, There is abundant evidence which has 
been accepted by the Small Causes Court Judge that there were 
leaks in theewaggons atthe arriving stations, Indeed the Rail- 
way Company have withheld notes which were taken at the 
arriving station as to the conditions of the waggons. A decision 
is relied on in support of the contention that the ‘fact of there 
being a hdle in the waggon at the arriving station i.e. the 
station for which the goods were bound, is not sufficient 
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ee to justify the conclusion that there were also holes in the 
man waggon atthe starting or despatching station, That is the deci- 


The Bengal Nagpur Bion of my learned brothers Suhrawardy and Patterson, JJ. in 
Dame Ce, Ltd. the case of The Bengal Nagpur Railway Company v, Moolji Sicka 
Moolji Sicka'& Co. and Company (1) and reference has also been made to an unreport- 

D. N. Mitter, 7, €d. decision of Subrawardy and Graham, JJ. to the same effect, 
aaa I do not know if the learned Judges intended by that decision to 
lay down thatit was an inflexible rule of law that wherever leaks 
are found in the waggon at the arriving station itis not permissi- 
blə to infer that the leaks must have existed at the starting station 
also, It seems to me that the question ig really one of inference 
from facts and the learned Judges may not have intended that this 
should be treated as an inflexible rule of law or a presumption 
which the law justifies, It is not necessary, however, to 
decide finally on the question as to whether the view laid down 
in these cases go to the length of laying down the rigid rule of law 
or giving rise toa presumption for it is sufficient in this case 
to rest my decision on the misconduct of the Railway Company 
consisting in the violation of ths standing order to the effect that 
the goods liable to damage must not be loaded right up against 
the side of the flap door but should be loaded well away from the 
door to minimize the risk of damage from rain water leaking in 
through the flap doors and door crevices. This was the standing 
order which the Bengal Nagpur Railway Gazette issued on the 17th 
May 1930, There was som: discussion at the Bar asto whether 
thess rules, or something in the nature of these rules were in force 
at the time when the consignments were sent by these waggons, 
An affidavit has been put ia on behalf of the Bengal Nagpur Rail- 
way Company Limited which shows that there was some rule to 
the effect at the time when these consignments were despatched that 
goods should not be loaded against the sides of a flap door. The 
Small Causes Court Judge when dealing with this part of the case 
has rested his decision on the deposition of defendants’ witness No, 2 
who states very broadly that the waggons were fully packed, which 
I take to mean that it was packed right up to the door, It has 
been fontended by the Railway Company that that evidence must 
be taken with reference to what the witness stated previously on 
è : his personal knowledge and might refer to consignments other 
than consignments Nos, 3 and 8, The Small Causes Court, however, 
in recording the evidence makes no such discrimination. Neither 
does it appear from his judgment that the evidencd is limited to 


(1) (1930) 52 C. L. J. 2353 35 Cs W. N. 133; L L. R. 58 Cale. 586, 
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`` the particular waggons in the case, After all the record which was 

made of the evidence was summary and the Judge himself while 
dealing with the evidence says this: ‘‘Defendants’ Witness No, a 
admitted that the waggons were fully packed” In these circume- 
tances there was misconduct in the sense that the Railway servants 

‘violated the standing order of the Company which was in force at 
the time when the waggons were despatched. 


The result is that this Rule must be discharged with costs, 
The hearing fee is assessed at one gold mohur, 


A. Ta M, l Rule discharged, 


uF i + 


APPELLATE CIVIL. ° 


Before Sir George Claus Rankin Knight, Chief Justice 
AND ALSO 


Before Mr, Justice Mukerji, and Mr, Justice Guha, 


` 


NANDA LAL MUKHERJI 
v. 
KALIPADA MUKHERJI AND OTHERS,* 


Caurt-fee—Suit for partition—Suit not converted into claim to partition— Defen» 
dant setiing up adverse title-~ Withdrawal ef the prayer of permanent injunce 
tion, if precludes granting of temporary injunction— Powers of High Court in 

“issuing injunction-—Civil Procedure Code (Act V of 1908), O. 39, R, I. 

Per Rankin, C. F.: A person is not entitled to partition unless and until he 
is in possession of his share. But, if he is out of possession of hfs share, the 
Court does not require him to bring two suits. He can bring asuitin which he 
may Claim to recover possession of his share and he may also claim to have that 
share partitioned by the same decree. If it appears that he is out of possession 
according to hig own showing, then he has to bring a suit to get possession of his 
share, and In that case he would have to pay court-fee on the market value of that 
share. 


. + 
# in the matter of court-fee payable on the memorandum of Appeal from 
Original Decree No, 150 of 1931 and in the matter of an application in the said 
appeal. 
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A suit was brought on the allegation that the plaintifs brother, defendant 


"No, 1, asserting his sixteen annas right to certain propsrty mortgaged it succes- 


sively to defendants Nos, 2 to 4 and to defendant No, 5 and that defendant No. 6 
pirchased it at a salo in execution of a decree ina mortgage suit obtained by 
defendants Nos. ato 4. The prayer in the plaiot was for declaration of title to 
an eight anna share in the properties, for partition of that share and also for an 
injunction restraining the defendant No. 6, the auctlon-purchaser, from taking 
possession under his purchase : 


Held, that although the plaintiff asked for various reliefs, when the case was 


disposed of, as appellant he could confine his appeal to partition only and pay 
court-fee for that. 


That the plaintiff need not pay court-fee upon a claim to recover possession. 


That it was a suit for possession and was not converted into a case of claim to 
partition, because the defendant brother or his mortgagees, wanted to set up that 


the mortgaged property, namely, house, was not joint property and that the plain. ` 
tiff had no title to it, 


Held, (per Mukerji and Guka FF). that, ordinarily if the plaintiff made no 
prayer for a permanent injunction ia a plaint, a temporary or interim injunction of 
alike nature should not be issued in his favour. But there might be cases in 
which a relief in the shape of a permanent injunction might not be necessary 


for the plaintiff, the other reliefs, which the decree might provide for, being 
sufficient, 


That the withdrawal of the prayer of permanent injunction in the appeal, 
should not preclude the plaintiff as regards temporary injunction asked for, 
namely, injunction to restrain the defendant No, 6 from taking possession under 
his auction-purchase until the disposal of appeal. 


So far as the powers of High Court in the matter of issuing injunctions on 
parties in an appeal pending before it are concerned, they are not circumscribed 
by the provisions of order 39 rule 1.o0f the Code of Civil Procedure and any 
order may be made by it which ends of justice or expediency may require. 


That it sould ‘be just and convenient to all parties concerned to stay the dell- 
yery of possession till the disposal of appeal, as the change of possession before 
that date might complicate matters adversely to the plaintiff, should he eventually 
succeed in the appeal. The defendant No. 6 should be indemnified against the 


loss. he would suffer by being prevented from -taking possession under the 


purchase. 
Appeal by the Plaintiff, 
Süit for partition etc, 
The other material facts appear from the judgment, 


Tho Registrar found difficulty in finding out the proper court- 
fee payable on the memorandum of appeal. The matter was 
accordingly placed before the learned Chief Justice who made the 


‘following order : 
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Rankin, C, J, :—In this case, the plaintiff brought his suit ev 

alleging that he and the defendant No, 1 were brothers, As regards 1935 

the property of the first schedule, it was alleged that that wae Nanda Cai Wiebe: jio 
their ancestral property and that the two brothers were in posses- 
sion thereof in equal shares, That properly was said to be of the 
market value of some Rs, 16,000. As regards the second schedule Mayr d3 
property, the plaintifi’s case was that it was acquired by the joint 

family fund whén the defendant No. 1 was the Karta, This appears 

to be a residential house in the suburbs of Calcutta and its value is 
put down as Rs, 84,000, The plaintiff's case is that he had been 
actually living in that house when the events which I am about to 
mention happened. He says that the defendant No.1 mortgaged 
the whole of the second schedule property—1 omit all reference to 
the property of the first schedule—to the defendants Nos. a to 4 on 
the footing that the defendant No, 1 was the sole owner of the 
house and he also executed a subsequent encumbrance in favour of 
the defendant No. 5. The first mortgagees brought a suit to which 
the defendant No, 5 was made a party and got a mortgage decree 
for sale and, in the mortgage sale, the property was purchased by 
the defendant No. 6—brother of the defendant No, 5. Now, when 
the plaintiff brought his suit, he alleged that these mortgages-by the 
defendant No, 1 were all fraudulent—-apparently fraudulent on the 
part of both the mortgagor and the mortgagees and he said that 
the suit and the execution sale and everything else he could think 

of were fraudulent, He further alleged that the sale in execution 
had thrown a cloud upon his title and that he was threatened with 
being evicted from possession of the house by process under the 
mortgage sale ; and, as is usually the case in the Moffassil, he asked 
for various forms of relief—particularly, declaration of title and 
permanent injunction restraining the mortgagee defendants from 
taking possession of the plaintiff's share. That suit has been dealt 
with by the trial Court, As regards the first schedule property, the 
trial Court has declared the plaintifs title to an eight anna share 
and has decreed that the plaintiffis to get possession of it after 
partition, So faras that partof the decree is concerned, the 
plaintif makes no complaint at all. As regards the second schedule 
property, the plaintiffs claim has been simply dismissed and the 
plaintiff brings this appeal. The appeal is clearly concerned only ° 
with the second schedule property. ‘The grounds mentioned in the 
body, of the memorandum of appeal are all grounds coficerning the 
question whether this’second schedule properly was really joint pro- 
perty in which the plaintiff had an interest or was the sole pro- 
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perty of the defendant No.1, But, under the cause title, the 
plaintiff put the following “ Appeal valued at Rs, 1,00,000 for 
declaration of title and partition and at Re, roo for injunction. ” 
Accordingly, the Stamp Reporter and the learned Registrar have 
been occasioned a great deal of difficulty in finding out the proper 
court-fee payable on this appeal, 

' Before me the learned Advocate for the appellant very clearly 
says that it would be quite sufficient for his purpose to get a decree 
for partition in respect of the second schedule property, It matters 
nothing to him, he says, whether the defendant No, 1 has or has not 
validly parted with his own half share. The defendant No. r and 
also the defendant No. 6 are parties to “this suit, Declaration of 
title isa pure empty thingin the circumstances anda claim for 
injunction is a pure empty claim and the learned Advocate comes 
in with the suggestion that, if this appeal is limited to a complaint 
against the decree of the Court below only in so far as it refuses to 
the plaintiff partition of the second schedule property, it seems 
perfectly clear that the court-fee already paid is sufficient, I have, 
therefore, to see whether there is any objection to the appellant 
having leave to amend his memorandum of appeal and taking the 
course which he proposes, 

Now, if this were a case in which the plaintiff was according to 
his own showing out of possession, I do not suppose that it would 
be right to allow him to appeal merely upon the question of parti- 
tion. A person is not entitled to partition unless and until he is in 
possession of his share, But, if he is out of possession of his share, 
the Court does not require him to bring two suits, He can bring a 
suit in which he may claim to recover possession of his share and 
he may also claim to have that share partitioned by the same 
decree. If it appears that he is out of possession according to his 
own showing, then he has to bring a suit to get possession of his 
share ; and it is perfectly true that, in that case, he would have'to 
pay court-fee on the market value of that share, It is not a question 
of declaration or declaration with consequential relief. He would 
have to pay court-fee as in a suit for possession. That I take to be 
the meaning of what was said by Garth, C. J. inthe case of Xirty 
Churn Miiter v, Annath Nath Ded (1) and also by Mr, Justice. 
Chakravartiin KXajani Kanta Bag v. Rajabala Dasi (2). Inthe 
latter case, the principle applicable seems to be laid down with great 
clearness, “The present case, in my judgment, is a case where the 
plaintif tis now claiming partition of a residential house*on the footing 


(1) (1882) I. L. R. 8 Cale 757. (2) (1924) I. L, R. 52 Calc. 128, 
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that he is actually sitting there and living there and has been doing 
so for sometime, That being so, it is entirely unnecessary to make 
him pay court-fee upon a claim to recover possession. In my judg- 
ment, it is a clear case of partition and is not converted into a case 
of claim to possession because the defendant brother or the defen- 
dant mortgagees want to set up that the house is not joint property 
and that the plaintiff has no title to it, Itis quite true that these 
considerations would not be applicable to a plaint drawn as this plaint 
was drawn because whatever reliefs the plaintiff required to ask for 
he did ask for various reliefs—declaration, injunction and so forth, 
But when the case is disposed of and he comes before the Court 
again as an appellant, he is not obliged to appeal against any part 
of the decree that he does not want to appeal against and, in my 
judgment, he is quite entitled to sayin this appeal ‘ I made all 
sorts of unnecessary claims (they may be wrong claims) in the Court 
below ; but one claim of mine was right, namely, that I was entitled 
to partition and I shall confine my appeal to that,” The learned 
Advocate for the appellant taking that view and being willing to 
confine his appeal purely to the question whether or not he is 
entitled to partition, Iam of opinion that he ought to be allowed 
to do so ; and, on the memorandum of appeal being amended in the 

“sense which I have referred to, it is quite clear that the court-fee 
already paid is sufficient. Thatis the order which I propose to 
make upon this matter, — 


The appellant after the admission of appeal prayed for tempo- 
rary injunction restraining the defendant No, 6 from taking 
possession under his auction- purchase until the disposal 
of the appeal, This matter then came up before Mukerji and 


Guha, JJ. 


Messrs. Amarendra Nath Bose, Panchanon Ghose, Hemendra 
Chandra Sen, Hira Lal Ganguly and Shambhs Nath Banerjee for 
the Petitioner, 


Mr. Hem Chandra Dhur for the Opposite Party (Defendant 
No, 6). 


C. A. V. 
The following judgment was delivered ; 


The petitioner was unsuccessful in a suit which he instituted® 


and has since preferred an appeal to this Court. The part of 
the suit which we are now concerned with was brought on the 
allegation ° that tHe plaintiffs brother the defendant No. 1 
asserting his 16 as, right to certain properties mortgaged it to the 
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defendants Nos, 2,3 and 4 a8 well as to the defendant No. 5 
and that the defendant No, 6 has purchased it at. a sale in 
execution of a decree in a mortgage suit obtained by the 
defendants Nos. 2,3 and 4. The prayer in the plaint was for 
declaration of title to an 8 as, share in the properties, for parti- 
tion of that share and also for an injunction restraining the 
defendant No. 6 from taking possession under his purchase, The 
suit having been dismissed, the plaintiff has appéaled to this 
Court. Ona question of court-fees having arisen in the appeal 
the plaintiff has given up his prayer for injunction as unneces- 
sary and has confined his appeal to a declaration of title and 
partition, The prayer for declaration of title is only introductory 
to the prayer for partition, which has been asked for in the appeal 
on the footing that the plaintiff is in possession, 

The question involved in the present application is whether 
the plaintiff should have an injunction from this Court restrain- 


ing the defendant No, 6 from taking possession under his auction 


purchase till the aforesaid appeal has been disposed of, 

It is quite true that ordinarily if this plaintiff makes no prayer 
for a permanent injunction in a plaint, a temporary or interim 
injunction of a like nature should not be issued in his favour, 
But there may be cases in which a relief in the shape of a perma- ` 
nent injunction may not be necessary for the plaintiff, -the other re- 
liefs which the decree may provide for being sufficient, It is quite 
possible that ifthe plaintiff succeeds in having his title declared 
to an 8 as, share and in having a decree for partition to the extent 
of that share in the presence of the defendant No, 6 these reliefs by 
themselves will stand in the way-of the defendent No, 6 as regards 
his getting possession under his purchase to the extent of that 
share, In that view the withdrawal of the prayer of a permanent 
injunction, such as there has been in the appeal, should not 
preclude the plaintiff as regards the temporary injunction he’ 
asks for. i 

A question has also been raised as regards the sufficiency of 
the case for an injunction in view of the provisions of Or. '39 Rr, 
Civil Precedure Code, It may be pointed out, as regards this 
matter, that so far as the powers of this Court in the, matter of 
dcsuing injunctions on parties in an appeal pending before it are 
concerned, they are not circumscribed by those provisions, and 
that any order may be made by it which ends of justice or 
expediency may require, . ’ 

We have carefully taken into account the considerations that 
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weigh in favour of as well as against the order thatis applied for. ikl ” 
We are inclined to the view that it would, onthe whole, be just | 1931 


and convenient to all parties concerned to stay the delivery of Nanda Lal Mukherji 
possession till the appeal is disposed of, seeing that a change of Kalipa da Mukhe Ji. 
possession before that date might complicate matters adversely to = on 

the plaintiff should he eventually succeed in the appeal. We are, 

on the other hand, clearly of opinion that the defendant Nô. 6 

should be indemnified against-the loss that he will suffer by being 

prevented from taking possession under the purchase he has made, 

We are told that the property is capable of producing a profit of 

about Rs, 200 a month andon that calculation we make the 

following order : i 

That the defendant No, 6 be restrained till the 3oth June 
¥931 from taking possession of the property under the purchase 
he has made ; that if within that date the plaintiff deposits a sum 
of Rs, 1200 in the Court below the defendant No. 6 will be entitled 
to withdraw that amount, and the aforesaid injunction will con- 
tinue and remain in force till the and January 1932; but that in 
default of such deposit the injunction will terminate on the goth 
June 1931 and there will be nothing thereafter which will stand in 
the way of the defendant No. 6 from proceeding ta take posses- 
sion, Incase the plaintif succeeds inthe appeal the defendant 
No. 6 will have to refund to the plaintiff a half ofthe amount so . 
put in, 

We further order that the preparation of the paper books in 
the appeal be expedited, The plaintiff appellant must take all 
possible steps to get the appeal ready for hearing by the date the 
Court reopens after the Pujah vacation when on his mentioning 
the case to the Court a date will be fixed for its hearing 
-50 that the appeal may be finally disposed of befére the end of 
December 1931. 

As it ig an indulgence that we are granting to the plaintiff he 
must pay the defendant No, 6 the costs of this application hearing- 
fee being assessed at 2 gold mohurs, | 


A. T.M, Injunction granted, 
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APPEAL FROM ORIGINAL CIVIL. 


_Betore Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice Buckland, 
FLOSSIE O, COHEN 
v. . 
OBEDIAH AARON COHEN AND OTaRRS,* 


Will—Construction oj—Indian Succession Act (XXXIX of 1925), Sec. 127—~. 


Partial restriction on marriage-—Unreasonable condition, 


The testator devised all his property to his son * to be held and. enjoyed by 
him for the term of his natural life without impeachment for waste and from and 


akter his death to my three sons and my son's daughter Flosle O., Cohen in - 


equal shares absolutely, that if the said Flossie O., Cohen should be married 
before the death of my son Obediah Aaron Cohen then and in such case she 
will not take any interest” under the will : 


Held, that the condition as to marriage was not unreasonable as it did not 
tend to penalite her marrlage and was not hit by section 127 of the Indian 
Succession Act. 


In Re Lanyon (1) dissented from. 


That the daughter (appellant) who took a vested interest as to one-fourth of 
the immovable property was divested by marriage duting the lifetime of the 
tenant for life. 


Appeal by the Plaintiff. 


Originating summons taken out by the daughter and relating 
to the Will of her grandfather, 


The material facts appear from the following judgment of 


Panckridge, J :—This is an originating summons taken out 
by Miss Flossie O, Cohen and relates. to the Will of her grand~ 
father Aaron Obediah Cohen, 


The Will is a very short one and seine as follows :—Tha 


testator gave.a life interest in a certain immoveable property to his 
son Obediah Aaron Cohen and ‘after his death bequeath the pro- 
perty in equal shares to the life tenants three sons and the life 
tenant’sddaughter, the present plaintiff. The testator thereafter 
provided that if the plaintiff should be married before, the death 
eof the tenant for life, in such a case she should not take any inte- 
rest under the Will and also provided that if she should lead an 


2 . 
*Aopeal from Original Decree No. 6 of 1931, against the decision of Mr. Jur 
tice Panckridge, dated the 18th January, 1931 in Suit No, 1645 of 1930. 
(1) [1927] 2 Ch. 264. ; 
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immoral or unchaste life she should not receive any benefit under 
the Will and the estate should go to her three brothers absolutely 
and in equal shares. f 

The only questions among those which the plaintiff asks and 
learned counsel has addressed himself, are these :— 

Does the Plaintiff take a vested estate or benefit under the Will 
and secondly, What will be the effect of her marriage during the 
lifetime of the-tenant for life ? 

I felt some doubt and I still feel some doubt whether in 
view of the fact that the plaintiff is still unmarried, I ought, in an 
originating summons, to express any opinion as to what the effect 
would be of her marriage “during life time of the tenant for life. 

My, Surita, however, who appears for the tenant for life and 
for the other three reversioner#, that is to aay, the brothers of the 
plaintiff, has said that, so far as he is concerned, he prefers that 
the matter should be argued on its merits and he has disclaimed 
any intention of taking exception to the manner in which the 
matter comes before me, 

I certainly confess that the testator’s bequest to the plaintiff is 
not a reasonable one and I confess that I should have been glad 
if I could have found away by which I could decide it in the 
plaintiff's favour and bold that she was entitled to take the bene- 
fit of the testator’s bounty free from this condition against her 
marriage in the lifetime of the tenant for life, 

I have expressly abstained from enquiries as to what the age 
of the tenant for life is, but it is clear that a condition subse- 
quent of that sort may opsrate in certain circumstances up toa 
time beyond the period during which a legatee reasonably may 
hope to marry, I have not been able to find anything in the 
Fodian Succession Act to support the view that a condition of this 
sort is void. Section 134 which specifically enacts that “ A 
bequest may be made with the condition superadded that it shall 
cease to have the effect in case a specified uncertain event shall 
happen” does not impose any limitation on the nature of the 
condition and I do not think section 135 carries the matter any 
further. I baye been referred to section 127, wbich provides 
that “ A bequest upon a condition, the fulfilment of which would 
be contrary to law and to morality is void” and I have been 
urged to extend this principle and to say that as the Indian 
Contract Act recognises that agreements in restraint of marriage 
are void, a testator is not at liberty to impose a condition con- 
taining such a provision for restraint upon a legacy, 

I cannot however take this view, It is clear that the plaintiff 
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will do nothing contrary to law or ton 
condition of the bequest by remaining si 
of the Act and on the case before me 
merely because the existance of the cond! 
marrying, it is a sufficient reason to hold 

It has been suggested also on the 
that it will not be sufficient to defeat tt 
plaintiff if she merely marries, but that f 
rate, she must not only marry, but she 
immoral or unchaste life, 

In my opinion, the language of the V 
interpretation. The intention of the test 
should not hold good either if the plaintii 
unmarried, she led an unchaste or immo: 

In these circumstances, though my 
with the plaintiff I feel I can only answe 
me as follows :— 

Answers io Quesiti 

Q. 1, The plaintiff takes a vested inte 
moveable property referred to in the Wil 
her marriage during the lifetime of the te 

Q. 2. The answer is that her interes 

riage during the lifetime of the tenant fi 

There will be no order as to costs. 

Against this decision, the Plaintiff ap 

Messrs, S. N, Banerjee and K. Basu f 

Mr, F. St. R. Surita for the Responde 

The following judgments were deliver 

Rankin C, J :—This is an appeal 
learned brother Mr, Justice Panckrid; 
summons taken out to decide certaia 
Will of one Aaron Obediah Cohen wh 
immoveable property to his son Obed 
held and enjoyed by him for the term 
aut impeachment for waste and fron 
my sow’s sons, namely, Charlie O. Cohe 
and Solomon O. Cohen and my son’s d: 
in equal sbares absolutely provided th: 
Cohen should be married before the de 
Obediah’ Awron Cohen then and in suc 
any interest under this my Will,” Upon 
tion was argued before the learned - Jur 
provision that if the lady should be marrie 





















nder the Willy 
a effect of the Will 
after her father’s life 
“this stipulation was concern 
as that the condition operated 
in restraint of marriage and we were 
Wir. Justice Russel is re Lanyon (1) as a 
position that a ‘condition of this sort migh 
it was not a complete restriction on marria; 
dge has taken the view that, under the Indiar 
tion upon which it could be contended that the « 
oid is section 127 of the Succession Act—‘‘ A bequi 
condition the fulfilment of which would be contrary to 
to morality is void” and the learned Judge points c 
under no reasonable construction of this clause it can bes 
it would be contrary to law or morality if the lady was not 
at the date of her father’s death. It seems to me that it 
necessary in such a matter, having regard to the carefi 
e sions of the Succession Act, that the Court should fin 
words of the Statute authority for holding such provisi 
void. No doubt the testator thought as many people 
think that it wculd be the recognized duty of his son to s 
marriage of his daughter ina suitable fashion during his 
He may have thought that, if that was done, that would t 
cient provision for her. Consequently he may have given 
interest to be defeated if she was married upon the foc 
that he had any desire or intention to prevent her getting 
but upon the footing that it was ín his view the most re 
disposition of his property, In such a case it may or ma 
said that the condition is unreasonable in that it tends 
lize her marriage ina sense, but it cannot be said that 
vision is hit by section 127 and I can find no basis t 
Indian Law for departing from that section and applyin 
principle as was applied in England in the case decide: 
Justice Russell. In my judgment, the observations of the 
Judge are correct and the appeal must be dismissed with + 
Buekland, J: I agree. 
R, M. Chatterjee & Co + Attorneys for the Plaintiff A 
G. C. Moses : Attorney for the Defendants Responden! 


A. T, N, Appeal a 
(1) [1927] 2 Ch. 264." ° 
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-Power to alienats—Colluston, chargeof, again\it 
le lender—Euquiry—~Agreemint to sell by trustes— 
ate cause of loan—Preceden? mismanagement — Di}; 
or Makants and Mutwalh's pomers— Equitable mos 
when to be fegistered—Regtstration Act (XVII of 1908), © 
went of future rent—Deed to be registeded—Charge, if can b 
tee without the consent of the Court——Zransjer of Preperty 
1882), Section 55 (6) (b)-~Charge on the property for earnest mone, 
kaving no personal interest in the properiy—Permission of the 
1 alienate—Repayment, if guaranteed. 


a charge of collusion was made against the plaintiff who sued for 
fmoney with declaration of charge in respect of it on a certain 
who claimed protection on the ground of having beena lender 
fide enquiry, it was necessary for the plaintiff to show if any and 
tiries were made by him or on his behalf before the payment was made. * 


as the agreement to sell the trust property by the trustee was con- 
s plaintiff might rest upon the permission of the Court, though such 
was obtained by fraud or concealment with which he was not con. 


serskad Sahu w. Maharani Bibi (1) referred to. 


aintif was under. no obligation to go beyond the immediate cause 
a, namely, the pressure that was on the estate and the impending 
h which it was threatened. It was the immediate and not the remote 
1 as the precedent mismanagement) of the borrowing which had 
idered. 


the Will in the present case an unlimited power of sale was given 
: only forthe purpose of converting the estate into money and for the 
investing the same to be held in trust. Although a very wide 
was given as regards the trusts to be carried outand in that senso 
were discretionary, the residue that would be left would also be 
i¢ trustees {n trust and the trustees would not take the usconsumed 
solutely, but would only be entitled to enjoy the same, 


ct that the former trustees might enjoy the residue of the income in 


they pleased, could not help the plaintiff in his attempt to realise his 
the succeeding trustees unless the debts bound the estate. ' 


| frog: Original Decree No, 257 of 1929, against the decree of Babu 
ta Chandra Ghose, Subordinate Judge, and Court, of 24-Perganas, 
Ist -July, 1929. . 


84) I. L, R. r1 Cale, 379; L. R. r2 I, A, 47 
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ceeds, but this purchase was not made as the vendor’s title was 
defective. Two other Abads were sold in rg21 for Rs, 1 lac and 193%. 

10 thousand on a permission obtained on the allegation that a ce Palit 
premises Nos, 34 and 35 Ismail Madan Lane, a bare plot of land, Syed ois ara 
would be purchased for Rg, 60 thousand and money would have Mane. 

to be spent for erecting buildings. As far as appears, the object = 

of the transaction was substantially if not entirely carried dut, 
but there was-a debt left of Rs, 24 thousand to the vendors, the 
Improvement Trust, carrying interest at 7 per cent per annum 
and if not punctually paid at g per cent per annum, In 1923 
another Abad was sold for Rupees Thirty five thousand on a per- 
mission obtained on the “representation that No, 27 Eden Hospi- 
tal Lane would be purchased, but the purchase was not made on 
the ground that the vendor’s title was defective, Along with the 
permission to sell the Abad last mentioned, permission was 
obtained for sale of Abad Uchildaha (Lot No. 79) but this matter 
will be separately dealt with hereafter, As the result of these 
transactions the properties left to the estate were Abad Uchildaha 
(ie, Lot No. 79), Abad per Btawanipur (including Abad Bheria) 
the Imambara and buildings at 33 Ismail Madan Lane and premis- 
ses Nos. 34 and 35 Ismail Madan Lane, By this time the net 
income had dwindled down to Rs. 4 thousandor so and there 
were debts, The permissions for the sales made as above were 
taken from this Court on the Original Side. Then for some 
reason or Other, presumably for the reason that by this time their 
conduct in relation to the Trust had already acquired some 
notoriety in this Court, the old trustees went to the District Judge 
of 24 Parganas for raising a loan of Ks, 70,000 on a mortgage of 
Abad Bhawanipur and premises Nos, 34 and 35 Ismail Madan 
"Lane in order to discharge the debt due to the Improvement Trust 
i.o. Rs, 24 thousand and interest, and to repair the Imambara at 
No, 33 Ismail Madan Lane which would cost about Rs, 20. 
‘ thousand, The District Judge granted the permission as Kazi on 
the 13th September 1924, The petition on which this permis- 
sion was obtained made no mention of the previous sales and relied 
on the fact that the Will of 1873 had given the trustees “ absolute 
power to deal with the properties as to them seemed best to carry 
on the work”, and contented itself with making outa case of pre- r 
sent necessity without any reference to the past, Two mem- 
bers of the public, of whom the de fendant No. 3 ææ one, at this 
moment instituted # suit on the Original Side of this Court on 
the 18th September 1924 under section 92 of the Code for appro- 
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ll priate reliefs and took out an injunction restraining the Old 
1931, Trustees from mortgaging or selling the remaining properties and 
Šailónära eee pajit thereafter the permission which the District Judge had given was 
yacated, In that suit on the 17th November 1924, a Receiver was 
Sy Syed Hado K k appointed, On the 23rd February 1925 the suit ended in a decree 
passed upon certain term: of settlement by which the old trustees 
vacated, and new trustees were appointed and the Official Recei- 
ver was to take accounts from the old trustees of their cealings 
with the estate, The defendants Nos, 1,2 and 3 are the present 
trusfees in respect of the estate, $ 
Before discussing the law to be applied it is necessary fo arrive 
at findings upon certain questions of fact as regards which there 
was considerable controversy in the Court below and some dispute 
also in this Court. In dealing with these questions it will be con- 
venient to keep the transactions, viz , those relating to the loan of 
Rs, 5,000, the advance of Rs, 5,009 as earne:t money and the 
loan of Rs, 3000, separate, = 





The documents relating to the first transaction are the hand- 
note (Exhibit 6), the collateral security bond (Exhibit sf) and the 
letter of assignment (Exhibit se) all dated the gth April 1923. 
The documents bear thé signature of the old trustees and below 
their signatures appear the words “ Trustees to the estate of 
the late Nawab Nazir Ali Khan Bahadur.” Similar words appear 
below their signatures in the handnote for Rs, 3000 dated the rst 
April 1924 (Exhibit-6a), The Subordinate Judge was of opinion that 
these words were a subsequent interpolation, made by Abul Huda, 
the ex-Superintendent of the estate who was examined as a witness 
on behalf of the plaintiff,—made either with or without the know- 
ledge of the old trustees, It cannot be disputed that the ink in 
which these words appearin these documents and the fact that 
the executants themselves did not write out these words give rise 

‘tu a Certain amount of suspicion, But the materials on the record 
' are wholly insufficient to enable us to pronounce against their ` 
‘genuineness with anything approaching certainty. We therefore 
hold that the transactions which these documents evidence were 
enterefl into by the defendants Nos, 4 and 5 in their capacity as 
trustees. e - 


The next question is s whether the monies which formed the 
subject-matter of these three transactions actually paid to the old 
trustees, The Subordinate Judge has held that “ the evidence of 
payment is practically exparte, ” So far as the ‘frst two transactions 
are concerned there is satisfactory documentary evidence , in the 
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shape of Ex, 3 a cheque for Rs. 5,000 dated the gth April 1923, - 


and Ex, 3(b) and Ex, 3(a) cheques for Rs, 500 and Rs, 4,500 
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dated respectively the 22nd and 23rd October 1923. As regards Salenda Ne Nath, Palit 


the third transaction payments appear to have been made of 
different amounts on different dates, and though the documents 
showing such paymsants do not cover the entire amount we are 
satisfied upon the evidence adduced on behalf of the plaintiff that 
the amount of Re, 3,000 was in fact paid in full, l 


Then comes -the question, on what representations were the 
monies taken, On the evidence that we hava before ua we think 
- it must bs held that Rs»s5,coo which formed the subject-matter of 
the first transactidn was taken by the old trustees on the representa- 
tion that Government Revenue, Cess and Malikana and interest due 
to the Improvement Trust had to be paid forthe estate and that 
the said trustees were short of funds’ forthe purpose, As regards 
‘the third transaction, it would appear that Lot No, 79 had been put 
up to'auction from time to time for arrears of revenue and cess and 
as the Maliks did not agree to clear the charge unless the Malikana 
was paid to them and therefore the property was not being conveyed 
in accordance with the agreement of sale, the money was paid in 
order to enable the old trustees to make payments on these heads, 
It further appears that the old trustees promised to repay this last 
mentioned amount separately from the trust estate and also mid 
that if they coald not do so, the-plaintiff would deduct it from the 
unpaid consideration money of Lot No. 79. As regards the second 
transaction there is no definite evilence of any representation, 


Being a payment mide as earnest money the question of representa- . 


tion in Connection with this transaction does not arise and need not 
_be considered. But the amount paid was unusually large ; and if on 
that ground any question arises as to why such a large amount was 
paid, it is not unreasonable to suppose that it was for the purposes 
of the estate that such payment was asked for and made, 

_ Then arises the question asto whether any and if so what 
enquiries were made by the plaintiff or on his behalf before the pay- 
ments were made, This question is important in view of the charge 
of collusion that has been preferred against the plaintiff antl also in 
connection With the protection which the plaintiff claims on the 
-ground of his having bsen a lender after bona fide enquiry, The 
suggestion of collusion was specifically put to the plaintiff's brother 
in cross-examination and was repudiated by him, “Phe plaintiff says 
that the first transdttion was brought about by his brother and says 
further ;——" My brother made all the enquiries. The negotiations of 


Syed Hade Kaza 
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all the transactions were done by my brother Nagendra. I knew 
nothing about the previous history of this property, I depended 
upon what my brother had informed me, Regarding it my brother 
was satisfied that the trustees had power toselland tol was, I 
did not make any enquiry personally regarding the property in any 
matter.” The brother’s evidence is that he came to know the old 
trustees about 13 or r4 years ago (i. ¢., 1914 or1g15) when they 
came to Kumar Narendra Nath Mitter of whose estate he was then 
manager, for the mortgage of Abad Atharbanki, He along with 


- others supervised the trarsactions relating to that mortgage and the 


subsequent sale of the same property, buton his evidence it would 
appear that he knew at that time Ve ry little about the particulars of 
the trust estate, His evidence is that 3 or 4 years after the sale of 
Abad Atharbanki the old trustees saw him at bis residence and 
asked fora loanof Re.5,0 oo, that he enquired of them why the 
money was wanted and they replied that it was for payment of 
revenue and cesses and of the interest due tothe Improvement 
Trust, Then,— 

“Q: Did you believe these words when you heard them? 

“A: Certainly, 


“Q: Therefore it follows that you did not enquire about the - 


truth or otherwise of those words ? 

“A: I did not lend the money, About their proposal I wrote 
a letter to my brother Sailendra Nath Palit at Patna telling him 
that if he wanted to adyarce the money he may do so, and I also 
wrote for what purpose they wanted the money. He having written 
that he was willing to lend, I told them that the transaction might 
be effected when they came to me onanother day. My brother 
having written to me [I talked about it with Babu Gopal Chandra 
Dutt, pleader, who advised me to make an enquiry, So I made the 
enquiry through him.” 

“As regards this exquiry that was made through Babu Gopal 
Chandra Dutt, the plaintiff’s brother says that Gopal Babu says 
that he derived his information through Babu Behari Lal Dutt 


-Mukhtear, and that subsequently Babu Behari Lal Dutt Mukhtear 


submitted a report in writing, but he is unable to remember exactly 
whether it was at the time of the first or the third trdbsaction that 


* the report was submitted. Hoe says: “I have no personal know- 


ledge except the confidence on the pleader’s report, ” Babu Gopal 
Chandra Dutt died before the hearing of the case commenced. 
Babu Behari Lal Dutt has not been examined? An officer of the 
plaintiff, one Indu Bhusan Kundu, deposed that enquiries in the 


K 
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collectorate regarding the Trust property was made through Babu 
Behari Lal Dutt and that the latter submitted a report of the result 
of his enquiries, The report not being available one cannot say 
- what the nature of the enquiry was, but its scope and extent may 
be gathered from the evidence of Fanindra Nath Dutt, clerk of 
Babu Behari Lal Dutt, who has said :—“ Behari Babu asked me to 


enquire if rent and cesses of Lot No. 79 was due, I made the ` 


enquiry twice. Behari Babu asked me to enquire on behalf of the 
plaintiff in the suit. It was 4 or 5 years ago, Behari intimated the 
result of my enquiry by a letter, ” Tho plaintiffs brother’s evidence 
on the point is as follows «— 

“Q: At that time, i. e., at the time of the first transaction did 
you enquire what are the incomes and ¢€xpenditures of the trust 
property ? 

“A: I did rot think that to be necessary, 

“Q: Did you enquire what amount of money was in the hands 
of the trustees at the time ? 

“A: No. 

“Q: Did you enquire whether the Trustees were misappropriat- 
ing the trust fund ? 

“A: That did not strike me at t the time so there was no neces- 
sity for such enquiry. 

"Q : Did you look into any of the accounts of the trust property 
at the time ? 

“A: No.” 

So far as the first transaction is concerned—-and there is no 
separate evidence as regards the third transaction—all the enquiry 
that was made must, upon the evidence to which we have referred, 
be regarded as confined -to the question whether rents and cesses of 
` Lot No. 79 were in arrears, The scope of the erquiry .that was 
made embraced nothing beyond that, It should however be men- 
tioned that the papers of the Collectorate Ex, 8 series for the years 
1922-23 and 1923-24 shew that large arrears were due upon several 
lots and certificates for large amounts had already issued, and the 
conclusion logically follows that the plaintif’s brother must have 
thought that money was necessary to save the estate. Not having 
madeany otherenquiry he necessarily had no opportunity of 
knowing whether there were funds of the estate available for pay- 
ment of the arrears and if not, why not. 


So far as, the second transaction is concerned “The matter is 
somewhat more complicated. On the application of the old trustees 
on the Original Side of this Court, this Court made an order (Ex, 9) 
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on the 29th March 1923 granting permission to them to sell Abads 
Bishnupur Boalini and Abad Uchildaha (i, e„ Lot No. 79) for not 
less than Rs, 63 thousand and to invest the proceeds of such sale ia 
the purchase of premises No, 27 Eden Hospital Lane at not more 
than Rs, zg thousand and for doing certain repairs at No. 33 
Ismail Madan Line and on certain conditions. The petition 
(Ex, to) on which this permission was obtained set out the necessity 
for the sale and the following three paragraphs of it are material :— 
Para, 6—" That the demised period in respect of the leasehold 
properties in Sunderbans has very nearly run out and only 6 years 
remain for the expiration thereof, If the said leasehold properties 
are not sold now they will fetch very little price hereafter and your 


petitioners apprehend that complications may arise hereafter on the 


determination of the period of the present lease and the Govern- 
ment may not renew the lease on the same advantageous terms as 
was done about 99 years ago. It is therefore not only desirable 
but absolutely necessary for the benefit of the said trust estate that 
the sffid leasehold properties shall be sold to the best advantage 
and the proceeds thereof permanently invested in purchase of some 
real properties in Calcutta which will yield a permanent income to 


the trust estate, ” 


Para, r1.—“That the net income at present derived from the said 
leasehold properties viz, Lot No. 79 Abad Uchildaha and Lot 
No, roo Abad Bishnupur Boalini is Rs, 7,000 or ‘thereabouts per 
annum which will cease altogether on the expiration of the lease 
after 6 years, but the permanent income which your petitioners 
expect to derive from the scheme contemplated by them will be 
Rs, 9600 or thereabouts per annum which will be highly Senen] 
to the trust estate, ” 

Para, 13.—‘‘ That in view of the above circumstances your peti- 
lioners are desirous of disposing of the said Abads Bishnupur 
Boalini and Uchildaha which yieli an annual income of about 
Rs, 7,000 or thereabouts * * -* fora price of 
Rs, 63,000 being mada on the basis of nine times the annual rental 
of the said properties which is the proper valuation * * *,* 


From Ex, s (c) and Ex. s (a) it would appear that the Collector 
of 24-Parganas was asked by this Court to value mhe remaining 
interest of the lessees inthe two Abads, and he valued the same 
at 9 times the net profit for Abad Uchildaha and at 6 times the 
net profit fofbad Bishnupur Boalini, It is quite clear therefore 
that permission was obtained on the represeMtation that Govern- 
ment might enhance: the reyenye on the expiration of the lease, in 
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which case there would be diminution of profits, -Oae important int 
fact however was not brought to the notice of the Court, namely 1931. 
that under thé terms of the lease under which the Port Canning Sda Na Nath Palit 


Co, held the lot as re under t te Ww 
a tenu det the estate, they were bound to Syed ae es 


pay any amount by which the revenue would be increased onre- Mane, 
settlement by Government after the period of the original lease in j 


favour of the estate was over, On this sae the following state- 
ments of the. plaintiff’s brother are important : 

“Q: Did the trustees supply on that date the informations 
you asked for ? 

‘““A: They supplied and said that the documents were with 
me, I could look into them, They also said that they knew that 
Port Canning was bound to pay the increment of rent. . 

“Q: What kind of settlement did “che trustees mre with Port 
Canning ? 


“As; The trustees settled Uchildaha with a predecessor diie 
of the trustees (sic); and there was a condition to the effect that 
the increment of revenue on re-settlement would be paid by them 
*  * * The Port Canning purchased the interest of the said 
Sahib, ” | 


It is important to notice in this connection that in the agreement 
of sale (Ex, 4), this condition under which Port Canning Co., 
held the lot as a tenure under the estate was prominently ‘set forth 
and it is further stipulated that the property was to be sold free of 
all encumbrances and further that if the -tenure- holders would be 
found not to be legally bound to pay the increment of revenue then 
the agreement for sale would be cancelled. It is evident therefore 
that the aforesaid fact that the stipulation as to the tenure-holders 
being bound to pay the increment was enforceable under the law 
‘was a condition precedent for the purchase that was to be made, 
‘And yet the plaintiff's brother does not appear to have made any 
“enquiries as to whether that matter had been brought to the notice 
of the Court from which permission had been obtained. He 
“SAYS :— 7 

Q: You have said that the old trustees took permission from 
‘the High Court for the sale of Uchildaha ; did you see the petition 
‘and the affidavit by which that’ permission was taken ? 


“A:- I did not see the petition or the affidavit for the " 
permission, —_ 

“Q.:, Did you make any enquiry about it ? 

“A: No, 
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“Q: You know that permission was required for the sale of the 
trust property ? 
o “Ae Yes, 
“Q: And did you ask the old trustees whether permission was 
obtained by the latter or not? 
“A: Yes, 
“Q: When was there a ‘talk with-them about that ? 
“A: During the time they were coming to me. I do not 
remember exactly when, 
“Q: When were they going and coming ? 
“A; When they were coming to my house for the sale of 


—_— 


_Uchildaha, 
- “Q: Did they tell you that they had the permission and on. 


what ground they had got it ? 

“A: They told me that they had got the EN E I do 
not remember exactly they told me the grounds on which tbey 
obtained the permission, 

“Q: For that you relied on them ? 

“A: Idonot remember whether I asked them about the 
grounds on which they got the permission, I asked them, ‘Have 
you got the permission?’ They said, ‘We have got the 
permission,’ 

“Q: And you settled all the terms of the sale on hearing from 


them ? 


“A: Yes, 

“Q; At the time of the negotiations for the sale you did not 
take any legal advice ? l 

“A: Perhaps not, ” 


This conduct on the part of the plaintiff's brother has been 


-commented on and indeed was relied upon in the Court below as 


suggesting that there was collusion between him and the old trustees 
in the matter of the intended purchase of this property, The title 
deeds of this very properly were with the plaintiff under equitable 
mortgage, rents for one year in respect of the property had been 
assigned to him and when it came to a question of purchasing the 
property, care was taken to make the purchase conditional upon the 
most important term in the tenure-holder’s lease which kept the 
margin of profits steady for the owner notwithstanding any incre- 
ment of revenue, and yet uo anxiety was displayed to see whether 
the Court had been apprised of the fact that there was such a stipu- 
lation. The plaintiffs brother knew of the judkment of Greaves, J. 


dated 1917 in which it had been said that the trustees had no 
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power to dispose of.the corpus of the trust property because it is the 
evidence of his witness Abul Huda that it was supplied to him at 
the time of the purchase of Abad Atharbanki by Kumar Narendra 
Nath Mitter,—and yet he consulted no lawyer, but lent Rs,-5,000 on 
a handnote and on the faith of an equitable mortgage without any 
permission from the Court to support him, advanced Ra,‘5,000 as 
earnest money for the purchase relying ona permission from the 
Court without-knowing on what representation the permission had 
been obtained, and lent Rs. 3,000 more ona handnotetin'the hope 
that the purchase would be completed, and on the assurance of the 
old trustees that if the purchase fell through they would repay the 
money out of the trust estate. No lawyer was consulted and the 
three transactions were put through as if no legal advice was neces- 
sary but what was Known to the parties themselves was sufficient to 
ensure their validity, Plaintiff's witness Abul Huda, the ex-superin- 
tendent of the estate had made a very interesting statement in his 
evidence as regards the jucement of Greaves J. of 1917 which is 
well worth quoting :— 


“Q: In the suit instituted against the former trustees in the 
High Court in 1g16 it was declared that the trust is a public trust 
and the corgus of the estate of the trustees i, e„ the Abads and 
other properties cannot be transferred by gift, sale or otherwise’? 


“A: Yes ; it was declared at the latter part of the judgment as 
obi ter dictum, 


“Q: Hasit been found by any Court that this ee is an 
obiter dictum ? . 

“A: No, 

“Q : The said judgment of the Original Side of the High Court 
has been appealed against and has been upheld by the Chief 
Justice ? 

f “A ‘ Yes, ” 

These circumstances, however, in our judgment do not neces- 
sarily point to collusion but are equally consistent with a supposi- 
tion of recklessness and negligence, 


On the question whether the enquiries that were made were 
sufficient to bring the plaintiff within the category of a.dona fide 
lender,—quite apart from the question whether he or his brother 
was a prudent man of business,—it would be difficult to hold that 
he was not. Sofar as the agreement to sell is*@@icerned, the 


plaintiff may ‘rightly pest upon the permission of the Court, to the - 


fraud or concealment connected with which he was no pariy 
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[Gangapershad Sahu v, Maharani Bibi (1)). As regards the pay- 
ments made, the trustees were impecunious, they were always in 
want in consequence of antecedent mismanagement, maladminis- 
tration, misappropriation, and the estate was perpetually in arrears 
in respect of revenue, cesses, and Malikana and alro.under a heavy 
burden as to interest payable half-yearly, Their Lordships of the 
Judicial Committee in the case of Wiladri Sahu v. Mahant Chatur- 
bhuj Das (a) quoted from the judgment of the Board in the case 
of Prosunno Kumari Debyav, Golab Chand (3) the following 
proposition: ‘‘Notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it is, in their Lordships’ opinion, 
competent for the sebait of property dedicated to the worship 
of an idol, in the capacity as sebait and manager of the estate, to 
incur debts and borrow money for the proper expenses of keeping 
up the religious worship, reparing the temples or other possessions 
of the idol, dafending hostile litigious attacks, and other like objects, 
The power, however, to incur such debts must be measured 
by the existing necessity for incurring them” Their Lordships 
then said,—“‘The importance of this case in its application to the 
present consists in this, that it was the immediate, not the remote 
cause, the ‘Causa causans’, of the borrowing which has to be consi- 
dered. The immediate cause of the borrowing wao the Muth’s need 
of money to carry on and pay for its services, The remote cause of the 
Math’s need was due to the profligate expenditure of the shebait, It 
would have been no answer to the creditor’s suit to say, ob, your 
money was only borrowed because the income of the Muth was spent, 
by a profligate shebait, and there was no money available to carry on 
the services of the Muth.” The two cases just referred to were 
cases of shebaits and not of Mutwallis, but assuming that the 
principles enunciated in the propositions quoted above are princi- 
ples applicable to all lenders and borrowers so far as the question 
of necessity and the question of enquiry are concerned, it is cledr, 
in our opinion, that while in the absence of the accounts for the 
period for which the loans were taken it is not possible to say 
whether the exercise of the powerto borrow was commensurate 
with éhe needs of the estate, the plaintiff was under no obligation 
to go beyond the immediate cause for the loans vi, the pressure 
that was on the estate and the impending danger with which it was 
threatened, ) 


(1) (1884) TPP, R, ix Cale. 3793 L. R. 12 L A, 47. 
(2) (1926) L. R, 531. A. 2534 44 C. L. J. 494. 
(3) (1875) L. R. 2 LA, 145323 W. R, 253; 14 B. Le R, 450. 
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Some argument has been addressed to us to make out the posi- Givin. 


tion that the present trustees, the defendants Nos. 1, 2 and 3, 193" 
are responsible for the non-production of the account books of the Sailendra Nath Palit 
estate of the period fo which the transactions relate and to ask us 
to hold that from the fact that they have been not produced, we 
should infer that if produced they would have shown that the 
monies taken by the old tiustees were used for the purposes of the 
estate, It has been argued also that the suit of 1924 was a col- 
lusive suit and that it was brought about to get rid of the liability 
of the estate incurred by the old trustees and that although one 
of the terms of the settlement in that suit was that the Official 
Referee would go into the accounts of the old trustees, no serious 
move has been made by the present trustees in that direction. 
Some comment has been inade upon the fact that one of the 
trustees appointed under the said terms of settlement is now an 
officer of the estate on a pay. We have considered these arguments 
in the light of the evidence before us and we have no hesitation 
in saying that these insinuations and criticisms are entirely unfoun- 
ded. The present trustees are men of the highest integrity, 
The suit was launched at a moment when the trust was about to 
be annihilated. The settlement was a dona fide one ; the old trustees 
did not contest as they had really nothing to say in their defence, 
The plaintiff's witness Abul Huda has deposed that some attempt 
was made to get the accounts from the old trustees but the latter 
replied that they had none, and that the old trustees had no per- 
sonal properties of their own, They would not produce their 
accounts, assuming that they had any, and the present trustees 
were fully justified in not wasting money over a fruitless attempt 
to get at the accounts. We have carefully examined all the 
proceedings of 1924 Ext. D (1), F andg (b) and we can see 
nothing in them to suggest any collusion or bad faith. The charges 
lévelled against the present trustees really bear no examination, 

On the question whether the monies borrowed were applied 
for the purposes of the estate the Subordinate Judge has said in 
his judgment, —“The learned vakil for the plaintiff did not even 
try to show that it did benefit the estate.” There is nodoubt 
evidence that payments were made forthe purposes of the estate 
ator about the time that these monies were taken, but there is e 
really nothing to connect the two, The plaintifs witness Abul 
Huda has given evidence to the effect that theessmonies were 
used for such ay but the evidengs is and must nec2ssarily 
be very wnconylocing,. 
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These being the facts, we have to consider the law to be 
applied to determine the rights and liabilities of the parties, Con- 
siderable argument has been addressed to us in order to make out 
first of allthatthe trust is invalid being £ wakf created by a 
Shiah Mahomedan which was not accompanied by delivery of pos- 
session, and in which the settlor retained some benefit for himself _ 
under it by making provision for his debts and also because the 
objects for which the devise for charitable and religious purposes 
has been made are too vague and uncertain for the administration 
of them to be under, any control, The validity of the trust was 
nevcr in question in this suit before, and indeed the whole case of 
the plaintiff has till now proceeded on the footing that the old 
trustees took the monies as trustees and it is the trust estate and 
the present trustees who are liable. We are not prepared to allow 
such a radical change of case on the part of the plaintiff, even if 
we were satisfied that such a contention would benefit him,—a 
point on which we entertain grave misgivings. 

Secondly, it has been argued that the discretion conferred by 
the deed upon the trustees is exceedingly wide and it gives them 
an unlimited power of sale and an undefined authority to incur 
expenditures for the benefit of the trust and an unrestricted liberty 
to appropriate the residue, and that in such a case it should be held 
that the trustee has rights analogous to those of a proprietor, so far 
at any rate as the residue is concerned, and that debts incurred by 
the trustee in such circumstances are binding on the estate. We 
have read the Will with care and we find that the unlimited power 
of.sale that has been given is exercisable only for the purpose of 
converting the estate to money and for the purpose of investing the 
same to be held in trust, that although a very wide discretion was 
given as regards the trusts to be carried out and in that sense thé 
trusts were discretionary, the residue that would be left would also 
be held by the trustees in trust and that the trustee would not take 
even the urconsumed income absolutely, but would only be entitled 
to enjoy the same, The Will wasconstrued by Pigot, J. in 1884 
(Vide Amir Ali’s Mahomedan Law Vol. 1, 4th Edition, page 494 
ef segy when he interpreted it in substantially the same way. 
Whether a. creditor cannot in these circumstances attach 
any surplus that may be inthe hands of the debtor trustee for 
realization of his dues from him is not the question that we 
have to cO™@bder. But we may refer on this point to the 
decision of this Court, in. a case which agentually went up 
to the Judicial Comittee, in Sishen Ghand v, Nadir 
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Hossein (1). The High Court had observed: “There might have ie 
been in Mahomed Ali’s (i, e. the old trustee’s) time a margin of 1931 


profit and that margin might possibly haye been attached in execu- Sailendra Nath Palit 
tion of a personal decree against the trustee. But that was Syed Hade Kaza 
not the question in hand which was whether Mahomed Ali’s Mane. 
creditor was entitled to attach the property inthe hands of the = 
plaintiff (the succeeding trustee), ,* * * If the trust 

deed be good; the plaintiff is entitled=to hold the property subject 

to the charges of the trust, and to the claims of his creditors to any 

margin of profit, if there ba one which can be shown to be bis 

‘personal property, But the creditor of- Mahomed Ali has, it appears 

to us, no right to attach the property in the hands of the present 

trustee in order to enforce a money decree against a former trustee 

which could never have been enforced, except against the margin 

of profit which after the performance of the trust remained in his 

hands.” This decision was affirmed by the Judicial Committee 

who held that “The “corpus of the estate cannot be sold, nor 

‘can any specific portion of the corpus of the estate be taken out of 

the hands of the trustee because there may be a margin of profit 

coming to him after the performance of all the religious duties. ” 

The fact that the old trustees might enjoy the residue of the income 

in any way they liked cannot, therefore, help the plaintiff in his 

attempt to realize his dues from the present trustees unless it is 

held in his favour that the debts bind the estate. 


Thirdly, it has been argued that treating the deed as a Wakf and 
‘the trustees acting under it as Mutwallis, it should be held that the 
estete is bound and that the plaintiff has his remedies against the 
‘ee trustees. At first sight it might seem somewhat strange 
that such an argument should be advanced the logical consequence 
of which would be to give the go by to the deed so far asthe 
powers and duties of the trustees acting under it are concerned, 
The effect of the deed such as it is,—though the word Wakf 
or the word Mutwalli is not used anywhere in it,—is to vest 
the wakf property in the trustees, whereas if the old trustees 
are regarded merely as Mutwallis of the wakf they would be more 
like receivers appointed over the property than trustees afd they 
would have to estate or interest in it, Mukammad Rustamali v. 
Mushiag Hussain (2); Narain Das v, Haji Abdur Rakim (3) ° é 


(1) (1887) L. R.i5 I. A.r I L. R, rg Cale. 329. am 


(2) (1920) L. R. 4g. A. 224 ; 32C. LJ. 471. 
(3) (1920) 1, L- a Calc. . 866. j 
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Vidya Varuhii v, Balusami (1) But the argument really advanc- 
ed is this that the Will in this particular case bas created a Wakf 
and the trustee acting under it virtually a Mutwalli, that 
so far as alienation of endowed property is concerned the 
powers of a shebait or Mohunt are very similar to those of a 
Mautwalli; and that consequently a Mutwalli is as much com- 
petent to alienate or incur debts on security of such property 
in case of necessity as a shebait ora Mohunt amd a dona fide 
lender to a Mutwalli is as much protected, irrespective of ante- 
cedent mismanagement of the endowment or subsequent 
misapplication of the money borrowed as a lender to a shebait 
or Mohunt would be, To establish this analogy reliance has been 
placed upon the decision of the Judicial Committee in the case 
of Mahammad Masaffar-Al Musavi v. Jabeda Khatun (2), That 
case, however, is only an authority for the proposition that the 
principle of the decisions in Bawa Magniram vy, Kasturbhai Mani- 
bhai (3); Chockalingam Pillai y, Mayandi Chettiar (4) and Murugesam 
Pillai v, Manicavasaka Pandara (5) namely that after long posses- 
sicn it could be assumed that a permanent tenancy of Debuttar pro- 
perty had been created by the shebait for necessity is applicable 
to a tenancy created by a Mutwalli and that in such a case it is not 
unreasonable to presume some leave given by the Kazi, of which 
no record exists, The analogy contended for on behalf of the 
plaintiff, in our jujgment, is neither supported by precedent nor 
founded on principle and is by no means perfect. Asa general 
rule of Hindu Law property dedicated to religious uses is inalien- 
able, but the shebait or Mohant may, in a case of need or for the 
benefit of the inatitution, sell or mortgage Debuttar property or 
grant a permanent lease thereof. A Mutwallion the other hand 
has no power, without the permission of the Court, to mortgage,’ 
sell or exchange Wakf property, unless he is expressly authorized 
by the deed of Wakf to do so; and his power to grant leases is 
much more restricted, so that he may not grant leases for more 
than three years in cage of agricultural lands or for more than a 
year inthe case of non-agricultural lands unless he is expressly 
authoriged to do so by the deed of Wakf or unless he has obtain- 


_ed the leave of the Court for the purpose, To introduce the doc- 


(1) (1921) L, R. 48 I. A. 302. ° 
(2) (1930) L, R, 57 I.A. 125; 51 C. L, J. 345. 
(3) (1921) LOM 4g I, A. s4; 35C. L, J421.. 


(4) (1896) 1. L. R. 19 Mad. 485, z 
(5) (1917) L. R. 44 1. A. 985; L L. R, 40 Mad. 402 Àc L, J. § 89. 
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trine of protection of dona jide lender would be to infringe upon PVE 
these limitations of the Mutwalli’s powers, 1931 

Where an executor borrows money in his capacity as execu- Sailendra Nath Palit 
tor (the Will of the testator not expressly authorizing him to do 
so) without creating a charge on the property and the estate under 
his management is enriched or benefited by the money so borrow- Ur, 
ed, the right that the creditor may claim as against the estate is a 
right to be indemnified out of the estate to the necessary extent 
and unless the right of the ex-cutor to the indemnity is established 
the creditor has none against the estate [Maharaja Sir Manindra 
Chandra Nandi v, Sudhir Krishna Banerjee (1)). The principles 
relating to the rights of executors and trustees in this respect and 
the leading cases of Farha v, Farhkall (2); Inve Johnson Shear- 
man (3); Strickland v, Symoxs (4) and other authorities English 
and Indian have been discussed in that case and no useful purpose 
would be served by repeating that discussion here, 

As a considerable pody of arguments has been addressed to 
us on the analogy of the transactions with Shebaits or Mohunts 
some reference therefore is necessary to be made here as to 
how the law, so far they are concerned, stands, As regards the 
power of a Shebait to bind the idol’s estate the Judicial Committee, 
in the case of Prosunno Kumari Debyay. Golap Chand Badoo (5) 
in which the question arose whether two decrees directing that 
two items of money borrowed by a Shebait, one upon a simple 
bond and the other upon a simple bond accompanied by a 
pledge, should ba paid by the Shebait personally or else realized 
from the profits of the dedutier lands or could be realized by 
attechment of the same in the hands of a succeeding shebait, held 
that the authority of the Shebait of an idol’s estate was in this res- 

* pect analogous to that of the manager for an infant heir as defined 
inthe case of Huncomanpersaud Panday v, Mussumat Babooee Mun- 
‘raj Koonweree (6), Their Lordships held that if the debts satisfied 
the requirements of that decision, judgments obtained againsta 
former Shebait in respect of debts so incurred should be binding 
upon succeeding shebaits, who, in fact, form a continuing repre- 
sentation of the idol’s property, It should be observed, bowever, 
that their Lordships exprestly dealt with the decrees as they stood 
and did not go into the question whether in the absence of a charge. 


v. 
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(1) (1931) 35 C. W, N., 851; 53 C, L. J. 589. (2) (1872) 7 App. Cas. 123. 
(3) (1880) L. R. 15 Ch. D. 548. (4) (1884) L. R. 26 GED. 245, 

(5) (1875) L. R, 2g. A. 145 ; 23 W. R.8533 14 B. Le R. 450. 

(6) (1856) 6 M, fr 2436 
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oe having been created by the previous shebait, a decree for realiza- 
1931 tion of the money from the profits of the dedvtlas lands was justi- 
fied. [See Wiladri Sahu v, Mahant Chaiurbhuj Das (1)], Though it 
Syed mire or is rot competent for a Shebait to alienate endowed property by 
Mane. way of.mortgage or sale for satisfaction of his debts, yet he is. 
ae authorized to deal with endowed property for its benefit and 
preservation and for the purpose of defending it from hostile liti- 

gious attacks [Hossein Ali Khan v. Mahanta Bhagaban Das (aY), 

And his power in this respect has sometimes been compared with 

that of a Hindu widow in possession of her husband’s estate 

[Jugeessur Buttobyal v, Rajah Roodro Narain Roy (3)] and, 

at others, it has been regarded as analogous to that of the manager 

of the property of an infant: Prosuano . Kumari Debya vy. Golab 

Chand Baboo (4); Konwur Doorganath Roy y. Ram Chunder 

Sen (5); Sheo Shankar Gir v, Ram Shewak Chowdhri (6); 

Parsotam Gir v, Dat Gir (7). As regards heads of religious 

endowments the authorities are not uniform. In the case of 

Shankar Bharait Svami Yv, Venkapa Naik (8) it was held that the 

Swami of a Math presumably has no property and must be pledging 

the credit of the Math when he borrows money for the purposes of 

the Math, In that case, the bond was a mere money bond and did 

not, in terms, make the loan a charge on the Savasthan of the 

Math, although the loan may have been for the purpose of the 

Math, and the question was whether it could only be executed 

against the Swami personally or whether it could also be enforced 

against the Savasthan, Sargent C, J. observed :—“The case was 

said to be similar to that of an executor contracting a loan for the 

purposes Of the estate by English Law—see Farhall/, v, Farhall, (9); 

or that of the manager of a charitable institution incurring 

a liability for the purposes of the institution—S/rick/and v. Symons 

(10). -It is sufficient for the present case to say that those decisions 

are, in our opinion, inapplicable to the case of the Swami of a Math 

who presumably has no private property, and must, therefore, be 

assumed to be pledging the credit of the Math when he borrows 
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(1) (1926) L. R. 53 I A. 253 (266) 3 44 C. L., J. 494. 
(2) (1906) I. L. R, 34 Cale. 449, 
í (3) (1869) 12 W. R. 299. 
bd + (4) (1875) L. R. 2 L.A. 145 3 23 W. R. 253; 14 B. L, R*450. 
(5) (1876) L. R. 4 I. A, 52; I. L, R, 2 Cale. 341. 
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money for the purposes of the math In Srimath Datoastha- 


mani v. Noor Mahomed (1) relying on Konwur Doorganath Roy 
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tracted by the head of a Mutt for purposes binding on the Mutt, 
a decree in respect of such debts may be passed against his 
successor charging the income of the Mutt property, though such 
debts were not expressly charged on the income of the Mutt. A 
similar view was taken in Pandara Sannadhi v, Karstha Ravuthan 
(3) in the case of Swarminatha Aiyar v. Srinivasa Atyar (4) how- 
ever the correctness of the decision last mentioned was questioned. 
Inthe Full Bench decision in the case of Kalasam Pillai v. 
Nataraja Thambiran (5) it was held that it cannot be predicated 
of the head of a Mutt as such that he holds the Mutt properties 
as a life tenant or trustee, and that the question must be determined 
in each case upon the.condition on which they were given or which 
may be inferred from the long established usage and custom of the 
institution, Itis unnecessary to pursue in detail the Judicial 
decisions which have been subsequently pronounced describing or 
defining the interest of heads of Mutt in Mutt properties, But 
in two of the more recent decisions ‘of the Madras High Court it 
has been held that in a suit to recover a simple money debt incurred 
bythe head ofa Mutt for necessary purposes of the Mutt, the 
creditor is entitled not only to a personal decree against the head but 
a decree charging the Mutt property though no charge was created 
by the head of the Mutt himself on that property : Lakshmindra- 
thirtha v. Raghavendra (6) ; Sundaresan v, Viswanada (7), It 
was, however, never doubted in any of these cases that if the posi- 
tion of the borrower was wholly analogous to that of an executor 
or an administrator or a lay trustee of a charitable or religious ins- 
titution, the trust itselt cannot be made liable, The principle has 
never been doubted in any of these cases that where a trustee or 
a person in the position of a trustee has got his personal credit 
to pledge and has incurred a debt without charging the trust 
properties, the creditor should be taken as having lent the money 
on such personal credit and can look to that credit alone and to the 
principle of subrogation for recovery of his loan, and that theesame 
principle would apply even to an ordinary trustee of a temple who 
is not Sanyasi, No case has been cited before us and we are not 


{1) (1907) 1. L. R, 31 Mad. 47. 
(2) (1876) L. R. 4 I. A, 523 L L. R, 2 Cale. 341. 


(3) (1910) ar Mad. { 129. (4) (1916) 32 Mad. L. J. 259, 


gwii 


(5) (1909) 1. L, R, af Mad. 265. 
(6) (1920) I. L, R. 43 Mad, 795, (7) (1922) T.-L. R. 45 Mad. 703. 
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aware of any in which a Mutwalli has been permitted to claim any 
higher powers in this respect than an ordinary lay trustee, 

The Court below has made a decree decreeing the suit against 
the defendants Nos. 4 and 5 for the amounts claimed in respect 
of the three transactions and dismissing it against the defendants 
Nos, 1,2 and 3. The plaintif was also entitled to be subrogated 
to the indemnity which the defendants Nos, 4 and 5 might have 
against the estate now in the hands of the defehdants Nos. x, 2 
and 3, but the Court below has not madesuch a decree, presumably 
hecause it is obvious that no such right of indemnity existed, The 
defendants Nos, 4 and 5 are now dead,and as their heirs have not 
been substituted in the appeal, it is not possible to modify the 
decree by inserting such a clause in the decree, even if such a 
clause had been of any useto the plaintiff. We shall have to con- 
sider now whether the plaintiff is entitled to any other relief, 

Ag regards the first transaction we think the subordinate Judge 
was right in holding that the equitable mortgage created by the 
letter or memorandum Ext, 5 (f) cannot be enforced, The said 
letter or memorandum, in view of what it says, must be regarded 
as constituting the bargain between the parties and accordingly it i 
requires registration in order to create the charge that it purports 
to create [Subramonian v. Lautchman (1).) ln Pranjivandas v, 
Chan Ma Phee (2) their Lordships said, “where titles are handed 
over accompanied by a bargain, that bargain must rule,” and 
“when the bargain is a written bargain it and it alone, must deter- 
mine what is the extent and scope of the authority”, In the present 
case it was a written bargain and if it was not registered it did not 
affect the property. In the case of Od/a Sundara Chartar v, 
Narayauna (3) their Lordships referring to S, 17 of the Registra- 
tion Act said that no memorandum relating to deposit of title 
deeds can be within the section unless it. embodies all the parti- 
culars of the transaction of which the deposit forms part and uoléss 
on its face it embodies such terms and is signed and delivered at 
such time. and place and in such circumstances as to lead legiti- 
mately to the conclusion that so far as the deposit is concerned 
it comstitutes the agreement between the parties, We think these 
requirements are satisfied andso the memorandum, required regis- 
tration, Moreover the documents that were deposited are not 
original documents but copies only and are not such substantial 
documents tmmay be regarded as documents of title to the pro- 

(1) (1932) L. R. 50 L. A. 77 3d. L. R, 50 Cale, 93&5 38 C. L, J. 4. 

(2) (1916) L. R. 43 L A. 122; 1. L. R. 43 Calc. A 24 C. L. J. 314- 

(3) (4991) L. R. 58 I. A. 68; 53 C, L. J. 396. . 
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perty. Next as regards assignment of the rents for 133r, Regar- 
ded as a lease for one year, the transaction would not require the 
sanction of the Kazi. Itisadmitted on all hands that this assign. 
ment was acted upon, inasmuch as three instalments of rent 
aggregating Rs...2676-ro annas were paid by the Port Canning 
Co., to the plaintiff, The old trustees not only assigned over the 
rents to the plaintiff by the letter Ext, 5 (c) but also wrote a letter 
(copy Ext. 5 (b)) to the Port Canning Co., requesting them to pay 
the rents to the plaintiff which was forwarded by the plaintiff to the 
Port Canning Co., with a request to pay the rents to bim and 
informing them that on such piyment being made the old trustees 
would give them receipts, There is no question that this arrange- 
ment would have continued but for the fact that the Receiver was 
appointed and the present trustees repudiated the assignment, On 
this repudiation the question that arises is whether this assignment 
is valid and binding on them, or, in other words, whether the 
assignment created an interest in the rents in plaintifs favour. 
In our opinion, there is, at this point, an insuperable difficulty in 
the plaintifi’s way. Immoveable property as defined in the 
' Registration Ac [Section 2 Clause (e) ] includes ‘any other benefit 
to arise out of land’, The assignm2nt was of future rents, that is to 
say, of rents to arise in future and not of rents which had already 
accrued due [See Mangalaswami vw, Subbia Pillai (1)| and con- 


sequently registration of the assignment was compulsory, Oa the. 


strength of the assignment, such as it was, the plaintiff, in our 
judgment, was not entitled to any relief as against the present 
trustees or the estate, 

As regards the second transaction, by paragraph 3 su-para. jAa 
of the agreement (Ext, 4) a charge was created, The words used 
ate :~'* ** * Weshall be bound to refund to you the whole 
amount including the sum of Rs, 5000 paid to-day and all costs 
that you might have to incur in this connection together with the 
interest thereon at ‘4percent permensem and that so long 
as we do not refund the amount it shall be regarded as a charge 
upon the properties mentioned in the schedule and that unless it is 
paid amicably you shall be competent to recover it with the help 
of the Court,” No permission of the Court was taken and it 
was beyond the power of the trustees either under the Will or as 
Mutwalli to create’it, Itis trua that a mortgage though made by 
a Mutwalli without the previous sanction of the, Gourt is not 
void. if made for a justifying necessity and may be retrospectively 


G) (gig) LL. R, fa 64 (66.) 


351 


CIVILs 


a ma 


193%. 
ee) 
Sailendra Nath Palit 


Y. 
Syed Hade Kaza 
Mane. 


rarte 


352 


CivIL, 


eal 


1931. 
hat ae 
Sailendra Nath Palit 
v, 
Syed Hade Kaza 
_ Mane, 


len seinen 


THE CALCUTTA LAW JOURNAL, » [Vor. LIV, 


confirmed by the Court [Nimai Chand v, Golam Hossein (iy). 
But we are asked to grant such permission now ; the materials that 
we have before us would not, in our opinion, be sufficient for hol- 
ding that there was justifying necessity for the loan, As regards 
the prayer for specific performance of the agreement, which was 
asked for only as an alternative form of relief in the Court balow 
and has been pressed before us though “somewhat faintly, it is, in 
our opinion, out of the question, The old trustees "had committed 
fraud of the most daring character in obtaining the permission of 
the sale, and there neither was then nor is there now aay necessity 
which can call for or justify an alienatipn of trust property in this 


way. As regards Section 55 (6) (b) of the Transfer of Property 


Act upon which reliance has been: placed on behalf of the plaintiff 
for the contention that there isa statutory charge on the earnest 
money it is sufficient to say that the sellers had no personal interest 
in the trust property, On the question as to who was responsible 
for the bargain falling through we are satisfied that it was the sellerg 
who were at fault, Some argument has been addressed to us to 
make out that when the plaintiff entered into the bargain, he had 
the permission of the Court before him and that ought to be 
regarded as sufficient for his protection. The permision merely 
relieves the purchaser of the necessity to enquire. Their Lord- 
ships of the Judicial Committee in the case of Gangafershad Sahu 


-y, Maharani Bibi (2) said,—‘“Their Lordships think that when 


an order of the Court has been made authorising the guardian of 
aninfant to raise a loan on the security of the infant’s estate 
the lender of the money is entitled to trust to that order and that 
he is not bound to enquire into the expediency or necessity of the 
loan for the benefit of the infant’a estate, If any fraud or under- 
hand dealing is brought home to him that would bea different 
matter ; but, apart from any charge of that kind, their Lordships 
think he is entitled to rest upon that order”, The permission, 
however in our judgment cannot mean that the Court guarantees 
repayment of the money, which the purchaser may have paid to 
the seller, in cage the bargain falls through. 

Se far as the third transaction is concerned there is nothing 
new that may be said about it, 

The result is that, in onr opinion, the appeal canal succeed, 

It is accordingly dismissed. 

We wilbmake no order for costs in this appeal, 


A, T.M. Appeal dismissed, 
(1) (1909) I. L, R.37 Cale, 179 $ 3110, L. J. 317. \ 
(2) (1884) 1. L. R, 11 Cale. 379; L. R. 12 I Ai47 $ 
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Before Mr, Justice B. B. Ghose and Mr. Justice N, K. Bose, 


NARENDRA NATH MONDAL AND OTHERS 


> 


U, 


SANNYASI CHARAN DAS AND OTHERS,* 


Presumption- Permanen? tenancy-—Question of law—Inference as to variation 
of rent—Area—Evidence Act (1 of 1872), Sec, 13(a)—Recital in deed of 
partition that the land is heldin mokarrari kayemimOripgin of tenancy, 
when unknows—Erection of structure onthe land, effect of—Letling value 
greatly increased—Grant,of permanent right by a shebait or a trustee— 
‘Bharata’, use of word. 


Whether a certain tenancy is of a permanent nature or not, depends on the 
facts of each case, special rega:d being had to the evidence and the circumstances 
therein. 


(Aidambara Sivaprakasa v. Veerama Reddi (1) referred to. 


The inference from the facts alleged and found as to whether a certain tenancy 
is permanent or not fs an inference of law and not one of fact. 
Dhanna Mal v. Moti Sagar (2) teferted to. 


No inference as to variation of rent can be drawn from the fact that the 
tenancy was alleged to consist ofa larger atea than what is actually found to be 
on measurement. 


The origin of atenancy is unknown, when one cannot trace out the person 
who created the tenancy or in whose favour it was created. When both the 
grantor and the grantee cannot be traced and the creation of the tenancy is lost 
in antiquity, it can only be said then that the origin of the tenancy is unknown, 


From one succession and one case of transfer in favour of the grandsons of 
the tenant, it is not legitimate to draw an inference that the tenancy is a 
Mokarati one. S i 


If a considerable amount of money is spent on structures made of earth, that 
fact may stand in favour of the tenant under certain circumstances, and the use of 
the bricks under other circumstances may be of no use in this connection, A 


` tenant may build structures on the land rented by him which are not of g very 


substantial nature for the purpose of holding shops. But that itself cannot lead 
to the Inference that the original letting was of a permanent character, 


Where letting value of the land has increased toa great extent ia the locality 
but a particular tenancy is held at a low rent for a considerable numba of years, 
that is an clewent which with other facts miy lead to an inference that the rent 


* Appeals frot Original Decrees Nos. 1,6, 15 and 16 of 1987, against the 
decrees of S. C, Bane:ji Evq., President, Calcutta Impmvement Tribunal, dated 
the 27th November, 1926. » o 

® 


(1) (1922) L. R, É 1. A, 286 ; 1. L. R.'45 Mad. 586 ; 37 C, L J, 199. 
(2) (1977) L. Resa. A. 178. 
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CiviL. was fixed in perpetulty as otherwise the landlord would: hare, asked for an increase 
foie. in the rent, 
Bete As tho grant ofa permanent right by a shebait or a trustee.would, be in breach 
Naroni an of his duty, a permanent tenancy cannot bs presumed in the case of a holding by 
Ae, a tenant in the debvttar land, 


Sannyasi Charan Das Nainapiliai Marakayar vY. Rananathan Chettiar (1) referred to. 


a The word ‘BRaratia? is gener. lly- used: with-regard to tenants.who have rented 
a house temporarily of from month to month, It is Seldom used with regard to a 
permanent tenant or with regard: to a tenant who has taken a lease“of -a' piecé of 
land‘only from the landloid. ; so eo m 

Section 13(a) of the Evidence Act refers to the admissibility of any transaction 
by which a right is asserted. ` os = ey 
- A deed of partition effected between the descendants of a tenant, in which 
there is a recital that the lands are held by them in Mokarrari Kayemi interest, is 
admissible in a contest be:ween the landlord and -tenant-to establish: the-right to 
effect the partition ; it is-not admissible for the purpose of establishing: a:Mokar- 
rari right in the tenancy. E 


There was a recital in the’ preamble of- a deed of : partition ‘that N ‘andthis 
father.came to the place K when- N was quite an infant and then, at the -place-K, 
started a cloth business and he and his father carried on that business -when .B,: 
the second son, was bom in a rented. house. at. K: TE 


Heid, that the statements as regards N.and his father’s pane to. K aaa! B being 
bora in a rented hous» were not admissible.. The recital could -not establish anya 
thing about the taking of the lease. 

Appeals -by-the Plaintiffs, 
Acquisition of land by-the Calcutta. inigo nioni Trait i 
t. ‘Thé material facts appear from the judgment, - ~ 

Mr. Bepin Chandra Mallik, Dr. Radha Benode Pal and Mr. 
Jitendra Mohan Banerjee for the papa in Appeal Nos, r 
and 6. 

Adessrs, Kushi Prosun Chatterji and gies Krishna Som for 
thé Appellants i in Appeals Nos. 15 and :6, 

Dr. "S; C. Basak, Messrs. Sitaram Banicfin and Kushi Prasun 
Chatlerji ‘for the Respondents i in Appeals’ Nos, x and 6." l ' 


Dry Radka Benode Pal. and. Mr. Prem Ranjan. Rai. Choudhury 
ior the Respondents in Appeals Nos..15 and 16, 

. The, following judgments, were | delivered : ien 
Fume, 5. “lB. -B Ghose, Ja s-a T' hese four appeals: arise out of, a, deilan of 
the learned: President of:the Tribunal: under. the Calcutta. Improve-; 
pent Act with regard to the compensation awarded for acquisition 
; of ‘and ‘it in whith there w: Was a dispute between the landlords and the 
tenants as Tegazgds — the' a apportionment of thè compensation. , The, 


lands were acquired out of two promisi Chita $9 sq. ft, oat of 
HOP Lad ee Oahu. ©, Dg ie Tyee ad Oo eed try 
(1) (1923) L,R st], AL 83. ; i 


elt Fa G Wl ra vel {ye ot} my 
s kad 


af 


“e 
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premises No, 6 Circular Garden Reach Road and 3 Chittaks out of 
No, 3 Circular Girden Reach Road, Tne landlords are two sets of 
persons with regard to each property, one set representing .the 
secular interest ina half share andthe other representing the 
debutter interest in the other half share of both the properties. The 
tenants held under both sets of landlords, Itis not necessary in 
the appeal to state the nature of the proceedings between the two 
sets of landlords, They have adjusted their differences and it is 
now admitted by them that one-half of the property is debutter and 
the other half secular, The dispute is between the interest of the 
landlords and tenants, the latter claiming that they had a perma- 
nent tenancy right in the lands in question and that compensation 
should be awarded to them from that point of view. The learned 
President held that the tenants have succeeded in establishing their 
claim to a permanent right and apportioned the compensation 
according to that view, ' The landlords have preferred separate 
appeals —two appsals by the two sets of landlords in each case-—and 
their contention is that the tenants have not been able to establish 
any permanent interest in the premises in question. The struggle 
between the landlords and the tenants is mainly that with regard to 
the question about the title to the land. The amount of compen- 
sation is very small and it has not been argued before us that the 
compensation should be apportioned in any manner different from 
what the Collector did on the basis that the tenants had no perma- 
nent right or what the learned President has done on the basis that 
the tenants had a permanent right to the land in question, I shall, 
therefore, confine my judgment to the question whether the tenants 
have a permanent right in the two premises, which are on the oppo- 
site side of a passage leading to the Circular Garden Reach Road, 


Appeals Nos, 15 and 16 are by the claimant No, 4 who had 
been appointed Receiver to the secular propsrty and he represents 
the original claimant No, 1, Claimant No. 5 has been appointed 
by the Court as Receiver on the Debutter estate of the Idol Sri Sri 
Gopal Jiu Thakur and he represents the claimants who made their 
claim as shebaits of the Thakur, The respondents in all the four 
appeals are represented by claimant No, 3. The case of tife appel- 
lants is thatethe tenants held as tenants from month to month, It 
appears from {he evidence on the record that in the books of thé 
landlord premises No, 3 stands in the nams of one Nabin and with 
regard to premises No, 6 the name of Parikshit, the father of Nabin, 
appears af the tegant, The rent of No, 3 is Re, 45 per year, and 
the area is said ( be 2 cottas 2 chhitaks, that of No, 6 is Rs, 54 and 


e 


355 


Civil. 


1929. 


em ptel 
Narendra Nath 
Mondal 
Ve 
Sannyasi Charan Das 


B. B. Ghose, f, 


356 


Civite 





1929. 
aed 


Narendra Nath 
Mondal 


v. 
Sannyasi Charan Das 





`” B. B, Ghose, F. 


THE CALCUTTA LAW JOURNAL. (Vor, LIV. 


the area, according to the respondents’ case, is 2 cottas,, The appel- 
lants, however, contend that the area of the tenancy is only 1 cotta 
2 chhitaks. In my view, nothing much depends upon the dispute 
as regards the area of the lands, It was no doubt contended on 
bshalf of the appellants that it is of some importance as showing a 
probable variation in the rent, because when the tenants say that 
the krea of the land was greater than what is now found by actual 
measurement, the contention of the learned Advocate is that the 
present rate of rent is charged on the present area and if the ori- 
ginal tenancy consisted of a larger area, then it follows that the rate 
of rent per cottah must have been increased, That seems to me to 
be rather a speculative argument, because ‘the tenant may say that 
the area is really greater than the actual area held by him, and, in 
my opinion, no inference can be drawn from the fact that ‘the 
tenancy was alleged to consist of a larger area than what it is 
actually found to be on measurement, Having disposed on this 
minor point, the main question remains to be dealt with, . 

The learned President of the Tribunal has held upon the facts 
found by him that the reasonable inference is that both the tenan- 
cies were at their inception of a permanent nature, It. should be 
stated here that there is no reason to doubt the proposition that 
the inference from the facts alleged and found as to whether a cer- 
tain tenancy is permanent or not is an inference of Jaw and not one 
of fact. This has been the law as understood all along and has 
been finally laid down by their Lordships of the Judicial Committee 
in the case of Dhanna Mal v, Moti Sagar, (1). The learned 
President has referred toa number of cases in his judgment in 
which the question whether a certain tenancy was of a permanent 
nature or not was discussed, I shall deal with some of them later 
on, But it is necessary first to discuss the facts found by the learn- 
ed President as to whether those facts are supported by the 
evidence in this case, As was observed by their Lordships of the’ 
Privy Council in the case of Chidamédara Sivaptrakasa v, Veerama 
Keddi (2) that in such cases as these, each cass must be dealt 
with on its own facts, special -regard being had to the evidence 
and the circumstances therein, and it is necessary, therefore, to 
go into the facts first and to find what is the legitimate inferer ce 
from these facts, The learned President found, first, that the 
origin of the tenancy is not known and, secondly, *that the exis- 
tence of the tepancy has been traced back fora period of at least 


(1) (1927) L. R. y4 L. A. 178% ° A i 
(2) (1922) L. R. 49 I. A, 286, ; I. L, R, 45, Mad. 586; $ C. L. J. 199. 
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the second son was born ina rented house at Kidderpore, The 
learned President has used thisin order to come to a finding that 
the premises in question were leased out to the father Parikbit 
somewhere about 1837 and he arrives at that conclusion from the 
fact that Brindaban was born in that yeat, The appellant con- 
tended that these recitals cannot be used as evidence in the case. 
Dr. Basak on bebalf of the respondent contended that this state- 
ment is admissible under section 32 sub-section (7) of the Evidence 
Act, He contends that any statement of relevant facts when it 
is contained in any deed which relates to any such transaction as 
is mentioned in Section 13 Cl, (a) is admigsible ; and he says that 
the date of the taking of the lease is arelevant fact and, as the 
question of birth of Brindaban makes the date of the taking of 
the lease probable or improbable, it is also relevant under section 
g of the Evidence Act, and that therefore this statement is 
admissible in evidence, Ido not know whether I have properly 
appreciated this contention of Dr, Basak; butin my view the 
statements in that document as regards Nabin and his father’s 
going to Kidderpore and Brindaban being born ina rented house 
are not admissible, Besides I do not see how this recital can 
estatablish anything about the taking of the lease of these premises, 
It is rot stated that the lease was taken of these premises at that 
time ; it is only stated that Brindaban was born in a rented house, 
Therefore, the inference that the learned President has made 
from those statements that the lease was taken sometime before 
1837 cannot be made upon the evidence, Then the question is 
whether the learned President is correct in bis conclusion that the 
origin of the tenancy is not known. In my judgment that cannot 
be said with regard to these tenancies, The exact date of the 
creation of the tenancy may not be known; but it is quite certain ° 
that the tenancy with regard to one was created in the name of 
Nabin’s father, Parikhit, and with regard to the other it was created ` 
in Nabin’s name, may be while his father was yet alive, In my 
opinion, we can only say with repard to a tenancy that its origin 
is unknown when we cannot trace out the person who created 
the tenaacy or in whose favour it was created. When both the 
grantor and the grantee cannot be traced and the creation of the 
etenancy is lost in antiquity, it can only be said then that the origin 
of the tenancy is unknown, In my opinion, therefore, the learned 
President’s findipg with regard tothe first two points is not 
supported by the evidence, that is, that the origin of the tenancy is 
not known and that it has been traced back to go\years, The date 
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of the creation of the tenancy cannot be fixed definitely but from 
the evidence it can be assumed that both the tenancies were created 
before the death of Parikhit, that is before 1864; and in this respect 
the partition deed is evidence, because premises No. 3 which stands 
in the name of Nabin was said to be the subject matter of 
partition, 

The only other documentary evidence as I have already men- 
tioned is Ex, 14, That does not give any indication as regards the 
nature of the tenancy, This deed is dated the rsth December 1896, 
It was executed by Nabin in favour of his grandson, the present 
claimant No. 3 and he made a gift of the premises in his favour, 
No Mokarrari right was alleged in that document, But it showed 
that there was a transfer of the rights of Nabin in favour of his 
prandson, 


The third point found by the learned President is that during 
the period of the tenancy there has been one succession by inhert- 
tance in the case of one of the tenancies and one case of transfer by 
gift with regard to both ; and both the devoiutions have been recog- 
nised by the landlord, ‘This finding of the learned President can- 
not be contested, With regard to premises No.6 there has been 
succession and as I have already stated both of them have been 
transferred, The difficulty is with regard to recognition by the 
landlord, - This is contested by the learned Advocate for the 
appellant, He points out from the rent receipts filed by the tenants 
that rent receipts were always being given in the names of the ori- 
ginal tenants ; with regard to premises No. 6, in the name of 
Parikhit with the contraction of the word ‘Sarbarahakar’ as Nabin 
and with regard to Nabin’s tenancy, premises No, 3, Nabin’s name 
stands throughout, and the money jis paid either marjaż or Sar- 
barahakar, The learned President has therefore said it somewhat 
broadly that this devolution has been recognised by the landlords, 
` The only thing that can be said is this, that theflandlord’s agents 
having known of this devolution have accepted rent subsequent to 
the succession and the gift, in the names of their original tenants, 
It appears from the evidence of Kailash, the father of claimant 
No. 3, that he showed the partition deed and the deed of gift to the 
Gomasthas . Assuming that to be true, it does not follow that the 
landlords admjtted the right of the tenant as Mokarrari, or that it 
was capable of transfer. As a matter of fact, if this had stood alone 
it would be difficult from one succession and ome ease of transfer 
in fayour‘of the grandsons of the tenant to draw an inference that 
the tenancy maf Mokarrari one, 
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The 4th thing found by the learned President was that the 
masonry structures had been built more than 8o years ago. As to 
the length of the period during which the structures remained on 
the land, the evidence is very meagre ; but itis true that there are 
some brick-built structures on the land, It was said that there was 
one brick-built room in premises No, 3. In No.6 there is a pucca 
room, about 20 cubits long and 5 or 5% cubits broad, and there is 
a verandah in front of it having a tiled roof which is about 6 cubits 
wide, Itcan be assumed from the evidence that these structures 
were built by the tenants, As it appears that the premises were let 
out for the purpose of holding shops, it can very easily be inferred 
that the shop-rooms were to be built by the tenants, But I do not 
think that any stress can be given to the fact whether bricks were 
used for the structures or not, In my opinion, the question depends 
upon the nature of the structures, If a considerable amount of 
money is spent on structures made of earth, that fact may stand in 
favour of the tenants under certain circumstances and the use of the 
bricks under other circumstances may be of no use in this connec- 
tion, A tenant here may build structures onthe land rented by 
him which are not of a very substantial nature for the purpose of 
holding shops, But that itself cannot lead to the inference that the 
original letting was of a permanent nature, In this case it has been 
found that the structures are not of a substantial nature, In the 
deed of gift executed by Nabinin favcur of claimant No. 3, the 


entire land with the structures on it was valued at Rs. 1500 and 


according to the award of the Collector the structures were valued 
at Rs, 1000, 

The sth and the 6th items found by the learned President 
are i— 

sth :—The rents have not been varied and 

6th :—Saleable values and rents of lands in the locality have 
risen very considerably during the period. i 


It may be assumed that the learned President’s finding as regards 
rent not being varied is correct, But as regards the saleable values 
of lands and the, rent of the lands having increased in this particular 
case is almost ms/, The only evidence onthe record on this point 
is, first, that of Kailash who saysat page 42: “ The place was 
almost jungle, when I was young, for the land, the rent of which 
used to be Rs, 2 or Rs. 3 at that time, so much as Re, 15 or Rs, 20 
is now. paid. ” e Ate page 4y he says: ‘‘I knew that at one time 
land in Kidderpore was not mqre than Rs, so per cottal, I have 
purchased lands far away from the place at more tn Rs, 3000 per 
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cotta. I have no definite knowledge of land values here previous 
to 1915 or 1916.” The next witness who speaks on this subject is 
Kshirode who says :—‘‘ The land values in Kalibazar have increased 
by about 4 times during the last 10 or 15 years, Previous to that, 
land values were low, ” This evidence - carries the mutter back to 
-Igtr or3gi6 asto the time from which the land value has 
increased. The next evidence on which the learned, Advocate for 
the respondent telies is that of Raman examined on hehalf of the 
appellants, He says :—‘ Since 1308 rents as well as values of land 
in this locality have greatly risen. At present the rate of letting of 
land is about Rr, 3, 4 or 5 „per cotta, In 1308 (rgor) the rate used 
to.be Re. 1, Re, r-4 or Rs, 1-S per cotta,” The rate of rent with 
regard to these premises taking them atthe rate of Rs. 54 and 
Rs, 45 per year would be R», 2-4 and Re, 1-8 per cotta. This does 
-~ not show that taking the evidence of these witnesges the rent was 
much too low. With these facts one must take into consideration 
the other fact which has been admitted on behalf of the respon- 
dents. The respondents have filed rent receipts from 1897 to 1908. 
From 1908 no rent was received for these lands, The tenants’ wit- 
” ness Khiroce says :—~"'No one of the Mondals have taken any rent 
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from the tenants ro or r2 years or so. The co-sharers are quarrel- ` 


ling among themselves.” The question, therefore is, was there such 
an increase of rent before 1908 in the locality from which it can 
be inferred that the landlords having allowed the tenants to remain 
in occupation on payment of Rs. 54 or Rs, 45 for the premises in 
question without attemp'ing to increase the rent according to the 
prevailing rate in the locality, an inference can be drawn that the 
tenants held at a fixed rate of rent? Iam prepared to hold as I 
have held in some previous cases that where letting value of the 
ldnd has increased to a great extent inthe locality but a particular 
tenancy is held ata low rent for a considerable number of years, 
thàt is an element which with other facts may lead to an inference 
that the rent was fixed in perpetuity as otherwise the landlord would 
have asked for an increase inthe rent, Butin the prasent case, 
there is no evidence on which such an inference can be made. The 
" only evidence as I have said is that the rents hava increased from 
gır enormoysly, That after the quarrel among the several 
landlords, was such that they could not .even realize the rent that 
was settled with the tenants, not to speak of asking for increase of 
rent or seeking ejectment by terminating the tenangy by a proper 
notice to quit. Moreover, it has not been shown that the rent was 
lower than the a ay prevailed before 1903 in the locality. It 
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has however been contended on behalf of the respondents by Dr, 
Basak that the rent fixed was rather too high having regard to the 


.cyidence that the condition of the land was jungly when Kailash 


saw it and he saw it sometimes between 1874-1877, He contends 
that from the fact that the rent was fixed at a very high rate, a pre- 
sumption should bs drawn that the rent was fixed in perpetuity, 
because the landlord when fixing the rent took into account the 
probable rise in rent in future ; that is however a point which is 
raised for the first time here, which might be worthy of considera- 
tion if sufficient ground had been made for it by the tenant in the 
trial Court, It does not appear that the rent was too high or too 
low with reference to the rent prevailing in the locality, This is my 
view with regard to the facts found by the learned President. That 
being so, the question is whether the inference of a permanency 
arises in such a case asthis, It was laid down inthe case of 
Seturainam Atyar v. Venkatachala Gounden (1) by the Privy Council 
that permanence is not a universal and integral incident of an 
under-ryot’s holding ; if claimed, it must be established. This may 
be done by proving a custom, a contract or a title ; and possibly by 
other means, As in thal case, the custom is out of the question’ 
in the present case, there is no suggestion of a custom. The con- 
tract has not been proved. Then the only question is the question 
of title, In that case it was found that the tenants were iu posses- 
sion from time immemorial that they had been making alienations 
for a long time, have been paying a uniform rate of rent and have 
made large improvements and from these the inference was drawn 
that the tenancy was permanent in its inception, Similar- facts were 
found in the case of Sri Chidambara Sivafrakash v, Veerama Reddi 
(2), At page 304 the facts found were that the defendants having 
been in possession and occupation from before 1829 dealt with 
those lands asserting their permanent rights “ by partitioning their 
holdings, transferring and mortgaging them with the knowledge and 
acquiescence of the plaintiff and his agents ”, and received com- 
pensation for lands that had been acquired for public purposes ; 
and from these facts and circumstances, the inference was drawn 
that she defendants had fully established their prescriptive right of 
occupancy. Inthe case of Nainapitlai Marakayagy. Ramanathan 
Chettiar (3) it was held under the circumstances that no inference 
ofa permanent tenancy could be made and in this case it was 


ij:(abioy Ue. Rage Ange, , 
(2) (t922) L. R. 49 1, A. 2865 I. L, R.45 Ma, 86;37C L.J. 199. 
(3) (1923) L. R. 5t L. A. 83. 
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further laid down, which would be relevant as regards one of the 
questions involved in the present appeal that the grant of a perma- 
nent right by a Shebait or a trustee would have beenin breach of 
his duty and, therefore, could not be presumed. Their Lordships 
approved of the case of Satya Sri V. Kartik (1) which laid down 
this principle as well-established. The latest casein the Privy 
Council is Swbrakmanya Chetityar v. V, P. Subrahmanya Mudaliyar 
(2) where it was laid down that long possession at a uniform rate of 
rent anda recent transfer do not necessarily give rise to an 
inference of a permanent tenancy. As I have already said 
on: the authority of the Judicial Committee that each case 
must be dealt with on its own facts, we should therefore con- 
sider the facts of the present case and say whether the 
inference of permanency can be legitimately made, One important 
fact stands in the way of such an inference and that fact appears 
from the rent receipts which the tenants have produced, They show 
with regard to both the tenancies that the tenant: Parikhit has 
been desctibed as ‘ Bharatia’ and so also is Nabin. The word 
‘Bharatia’is generally used with regard to tenants who have rented a 
* house temporarily or from month to month, It is seldom used with 
regard to a permanent tenant or with regard toa tenant who has 
taken a lease of a piece of land only, from the landlord, It 
appears from these rent receipts that the landlord’s agents wanted 
not only to say that the tenants were temporary tenants with 
regard to the lands but that they were also tenants with regard to 
structures, But there is something more, In some of the rent 
receipts it will be found, for instance Exs, 5 (77), 5 (80) bearing 
' different dates, that Nabin has been described as a tenant-at- 
will, Iought to say here there are some receipts, where it has 
been said that the tenant is Parikhit, ‘settled’ with Nabin. 
This is a mistranslation, the word ‘settled with’ ought to be read as 
‘Surbarakar’, But there is no explanation why a man who has 
acquired a wiourashi mokorari lease from the landlord should 
accept receipts which not only does not describe him as mourashi- 
dar but on the contrary describes him as a tenant-at-will, or as 
Bharatia, With regard to this fact there is the oral eviderge of 
Kailash the fatber of the tenant, who says this: “I never tried to 
haye our holdings described in the Dakhilas as Mourashi Mokar- 
rari, I had mentioned the matter to my father-in-law but he told 
me not to worry about it and not to mind what the lgndlọrds wrote 
in the Dakhil and all that I had to see was thatthe rent was 
(1) (1912) 15 C. L. 5. 287» (a) (1929) 33 C, W. N. 734 
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being taken at the old rate, I would not mind how the holdings 
were described in the Dakhilas. The rent is not described in any 
Dakhila as a monthly rent. I would object if that was done”. 
How is this indifference explained both on the part of Nabin and 
Kailash ? -I could quite understand this altitude of mind if there 
was a proper document creating a tenancy as Mourashit Mokarari 
tenancy. But where there is no such document if the landlord 
refused to recognise his Mourashi Mokarrari interest and gave a 
Dakhila describing the tenant as a tenant-at-will, if the tenant had 
any higher right, he would certainly object to his right not being 
properly described in the rent receipt. This shows conclusively 
that the landlord never intended to give any permanent lease to 
the tepant, nor did the tenant venture to assert to the knowledge 
of the landlord that his lease was really a permanent one ard that 
he was not a mere tenant-at-will. As against these receipts the 
respondent points out that one of their witnesses, witness No, 2 
for the landlord, one Rishikesh, says that he has a Mourashi 
Mokarrari title under these landlords of premises No. 3 (1) Ganesh 
Some Lane, But the Dakhila he produced Ex, C shows that he 
has been described as a monthly tenant-at-will, From this it is ° 
contended that the landlords were in the habit of describing their 
permanent tenants as monthly tenants. Whether that is so or 
not, depends upon the fact whether the witness has gota proper 
document creating mourashi makarrart interest. If he has got 
such a document he may be careless about how he is described in 
his rent receipts, If he has not any such document he will hardly 
be saved from trouble for having taken such a receipt as that. 
It shows only one thing that the landlord refused to consider him as 
a permanent tenant. Taking all the facts of this case into considera- 
tion it seems to me that no inference can be drawn that the tenancy 
of claimant No, 3 was permanent at its inception, It has been argu- 
ed on behalf of the appellant that as the property was partly Debat- 
ter, no permanent lease could have been granted by the Shebait, 
Mr. Banerjee on behalf of the respondent rightly argued that there 
is no evidence as to the date when this property ‘was granted as 
Debugter. Thevlearned President fixed 1847 as the date of the 
Debutter coming into existence, The evidence has been 
carefully analysed, There is nothing to support this conclusion. 
On‘the other hand, there may be documents in“ the possession of 
the Receiver ybich might show the date of the creation of the 
Debutter that those documents have not been produced, More- 
over, as I have pointed out, there is nothing to show thatthe 
ô . 
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tenancy was created before 1837. These two things are quite 
uncertain, But from the evidence on behalf of the tenants it 
' appears that all along they were paying half of the rent tothe she- 
baits of the Debuttar and half to the other landlords who have the 
secular right, From that itis argued that the tenants did not 
prove that at any time during the course of their tenancy they 
paid the full rent to the owners as if it was secular property. The 
inference which the appellant’s advocate asks us to draw is that 
it was Debuttar when the lease was granted and that being so, 
that is another ground on which the inference of permanency 
should not be drawn. It is very difficult to come to that con- 
clusion on that point, because neither the date of the creation of 


the Debutter nor the date of the tenancy can be found in thi 


case. But on other grounds as already stated the tenants’ interest 
cannot be taken as a permanent one. That being so, the award 
made by the learned President is set aside; and I have said 
that no argument was addressed to us as regards apportionment, 
of the compensation, the amount being very small we simply affirm 
the award of the Collector, 


Whether the tenants’ interest is that of a monthly tenant or a 
yearly tenant it is unnecessary to discuss in this case, . These 
appeals are therefore allowed with costs in the manner stated 
above, 


Claimants Nos, 4 and 5 have adjusted their differences, 


With regard to claimant No. 5 there will be no order as to 
costs, in Appeals Nos. rs and 16, The tenant (Claimant No, 3) 
will be liable to pay 3% of costs of the paper-books in all the appeals 
and 2 gold mohurs as hearing-fee in each appeal, The landlord’s 
share of compensation is to be divided equally between the claim- 
‘ants Nos, 4 and 5. Costs of the Lower Court as between the appeal- 
ing Claimants 4 and 5 and the tenant claimant No, 3 will be paid 
by the tenant claimant No, 3 respondent to the landlords, 


N. K. Bose J :—I agree. 
A. T. M. Apteals allowed, 
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PRIVY COUNCIL. 


Present: Lord Macmillan, Sir John Wallis and 
Sir Dinshah Mulla, : i 


H, V, LOW AND COMPANY, LIMITED 
ë vı 


RAJA BAHADUR JYOTI PROSAD SINGH DEO, 


[ON APPEAL FROM TRE Higa Court or JUDICATURE 
AT FORT WILLIAM IN BENGAL.] 


Mining rights-~Debuttar add Brahmottar grants—-Grantee to prove express 
inclusion of subsoil rights—Specific Relief Act ( 1 of 1877), Stt. a5—Specific 
perfermance of contract for lease of property—Lessor's title, when not free 
from reasonable d.ttht—Forfeiture of salami or premium, when incurred, 


An agreement for the lease to the appellant of underground coal rights in two 
toutas comprised in the respondent’s zemindari, provided that ‘‘ if the appellant 
neglect or fail to take such lease except for the reason of the want of the lessor’s 
tite to the said mouzas”’ the salam? or premium deposited by him would be 
forfeited to the respondent, the Zemindar. In asut by the appellant to recover 
the salami, on the ground that the respondent had no title to the underground 
mining rights, the mouzas being held under deéutiar and brakmettar grants 
made by the respondent's ancestors : 


Held, that in view of the provisions of the Specific Relief Act, 1877, Sec. 25, 
the onus was on the appellant toshow that the respondent’s title to grant a lease 
of the mineral rights in the two mouzas was not free from reasonable doubt or 
might be fairly described as imperfect. 


Held Jurther, (dismissing the appellant’s suit), that ia the absence of evidence 
that the debattar and brakmetiar grants of the mouzis by the respondent’s pre- 


decessors expressly included the underground rights, the onus had not been dis- — 


charged, and that consequently the appellant bad forfeited the salami. 


Hf a’ claimant to subsoil rights holds under the gemindar or by a grant ema- 
nating from him, even though bis powers may be permanent, heritable and, 
transferable, he must still prove the express Inclusion of the subsoil rights. 

Gobinda Narayan Singh v, Sham Lal Singh (1) followed, 


Appeal No. 108 of 1930 from a decree of the High Court, 
Calcutta, Appellate Civil Jurisdiction (Rankin, C. J. and Buckland, 
/.), date the 13th December 1929, reversing a decree of the same 
High Court in its Original Civil Jurisdiction, datetl the rath 
February 1920. 


The question for determination on this appeal was whether the 
appellants (plaintiff company) were entitled to recover a, salam? or 


(1) (1931) L. R. 38 I. A. 125; 33 G L- J. 333- 
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premium paid by them as a deposit for the execution of a lease by 
the respondent (defendant), This again depended on the construc- 
tion of a contract made between the parties on the 22nd January 
1925, the material terms of which are set out in their Lordships’ 
judgment, 


H. 
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Co., Ltd. 
Y 


Raja 


Bahadur Jyoti 


Raikes, K. C, M. R, Jardine and H, Johnston forthe Appel- Prosad Singh 


lants, 
‘Upjohn, K. C, and Parikh for the Respondent. 

The judgment of their Lordships was delivered by 

Lord Macmillan :—The appellant company seeks in this action 
to recover from the respondent a sum of Rs. 34,440 which on the 
13th October, 1923, it paid to him as salami or premium in respect 
of a contemplated 999 years lease of the underground coal rights in 
two mouzas known as Raidi and Methadi comprised in the respon- 
dent’s semindari?, Subsequent to the payment of this premium the 
parties entered into a formal agreement dated the 22nd January, 
1925, whereby the appellant company agreed that within two 
months from the date of the submission of the draft lease by the 
respondent it would take the proposed mining lease from the res- 
pondent or his lessees “on a salamý of Rs, 34,400 already depo- 
sited, ” and on certain specified royalty terms. The agreement con- 
tained the following clause :— 

“Tfthey [s.¢. the appellant company] neglect or fail to take 
such lease within the aforesaid time except for the reason of the 
want of the lessor’s title to the said mouzas the sum of rupees thirty- 
four thousand four hundred and forty, deposited as aforesaid, will 
be forfeited unto the Raja Bahadur, ” 

There was considerable delay in proceeding with the transac- 
tion, but at length on the agth May, 1925, a draft lease was sent to 
ths appellant company, On the goth June, 192s, the company’s 
solicitors returned the draft approved, with certain alterations, 
adding in their covering letter, that “ our approval is subject to the 
title of the Maharaja being satisfactory.” The letter proceeded as 
follows :— l 

“We may mention that we dọ not yet know what right the 
Maharajish2s to the properties in question, We are, however, 
informed that mouga Methadi is held under a putnee lease under the 


Maharaja by theeMohtas, lf this be so, we shall be glad to know how ° 


the Maharaja claims to deal with the underground rights, Mouza 
Raidi, we understand, is held by Gopal Kaviraj anë others, We do 
not know what the nature of their title is and whether the Mabaraja 
has the underground rights or these Kavirajas haye the undergroynd 
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rights. Bsfore the lease is finally completed we must be satisfied 
that the Maharaja has the right to deal with the underground. ” 

This was the first occasion on which any question was raised by 
the appellant company as tothe respondent’s title. Ou the rrth 
July, 1925, the respondent’s manager wrote in reply :— l 

“ As regards the Maharaja’s title in the said mougas I have to 
inform you that Maharaja Bahadur is the landlord of both the 
mousas under whom the surface right in moasa Raidi is held asa 
rent-free deéuffar tenure paying cess to this estate by Radhasyam 
Roy aod others as Ssbaits of Dadhipaban Thakur, and the surface 
tight in mtousa Methadi is held as a rent paying ( Xheraji) 
brahmotiar tenure by Ajodhyaram Chatterjee and others, For your 
information I am sending herewith a copy of the last Survey Settle- 
ment records of these mouzas, from which it will be quite clear that 
Maharaja Bahadur is the landlord and as such the right in the 
underground minerals is vested in him, ” 

.. The company’s solicitors on the r7th July, 1925, wrote in 
reply: — 
er: ‘It is not clear whether the mineral lights of the above mousas 
have not been parted with by the ancestors of the Raja Bahadur to 
the debutiardars and brahmottardars, and we think you will admit 
that copies of the dedutfar and drahkmotiar grants are necessary to 
arrive at a decision. We shall, therefore, thank you to send copies 
of the above documents, failing which, we are afraid, an indemnity 
by the Raja Bahadur will be necessary to safeguard the interests of 
our clients, ” 

On the sth August, 1925, the respondent’s manager replied as 
follows :— 


“T have to inform you that the drahmotlar and debuttar grants . 


‘were made by the ancestors of the Raja Bahadur in days long gone 


by, and no trace of the originof the grants can be found out., 
Prima facie, the mining rights in the villages belong tothe Raja 
Bahadur, who is admittedly the proprietor thereof, and if anybody 
questions his rights it will evidently be for him to show the same. 
Under the circumstances the Raja Bahadur is not ina position to 
execute dny indemnity bond. ” i 


The solicitors of the appellant company onthe r8th August, 
1925, intimated that their clients were not prepared to take the 
lease “ as the Maharaja has failed to produce any title to the under- 
ground mining rights, ” and requested repayment of the salami 
already paid, with interest and éxpenses, at the same time claiming 
asum in name of damages, The respondent denied all liability, 
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and the appellant company thereupon brought the present suit 
against him in the High Court of Calcutta on the yth June, 
1926. Onthe rath February, 1929, the Judge of first instance 
(Page, J.), gave judgment in favour of the plaintiff for the return 
of the sajami with interest, This judgment was reversed and the 
suit dismissed by the Appellate Court (Rankin, C.J., and Buckland, 
J.) on the 13th December, r929. The matter is now before their 
Lordships on the original plaintiffs appeal, 

The parties having, in the clause above quoted from the agree- 
ment of the 2and January, 1925, made their own bargain as to the 
circumstances in which -the sa/ami should be forfeited to the 
respondent, ths first question which arises is as to the true meaning 
and intent of that clause. The appellant company has failed to 
take the lease tendered to it;it has, therefore, forfeited its 
deposit unless tha reason for its failure to accept the lease has 
been “ the.want of the lessor’s title’? The burden is. upon the 
appsilant company to establish this justification of its rejection 
of the lease. 

In their Lordships’ view the appellant company is not 
required to prove that the respondent has no title to the subjects 
he professed to lease, The expression “ want of title” in the clause 
must be read as covering deficiency of title as well as absence 
of title. Ifthe appellant company can show that, owing to the 
state of the respondent’s titlé, the lease tendered is not such as 
it can be required to accept, then forfeiture of the sa/amé has not 
been incurred. The action is not one by an intending lessor for 


specific performance, but, in their Lordships’ opicion, the test 


of the appellant company’s right to recover the salami is whether 
an action for specific performance at the instance of the respon- 
dent could have been successfully resisted by the appellant 
company on the ground that the respondent’s title was defective. 
The Specific Relief Act, 1877 (No, I of 1877) formulates the test. 
By section 25 of that statute it is enacted that a contract for the 


letting of property cannot be specifically enforced in favour.ofa. 


lessor who cannot give the lessee “ a title free from reasonable 
doubt,” Reference may also be made to section 18 which enacts 
that where the lessor sues for specific performance of the contract, 
and the suit is digmissed ‘fon the ground of his imperfect title,” 


the defendant is entitled to the retura of any deposit he has 


made, >. œ 


The real question at issue, therefore, is whether the appellant 
company has shown that the respondent’s title to grant. a lease of 
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the mineral rights in the two villages is not free from reasonable 
doubt, or may be fairly described as imperfect, It is obvious that 
ths question is one of degree. The doubt suggested must be a 
reasonable doubt ; the imperfection must be material, 
.- The appellant company has led no evidence and maintains 
that the infirmity of the respondent’s title is sufficiently demons- 
trated by his admission that his ancestors have at some unknown 
date in the past made a deduttar grant of mouza Raidi and a 
brahmottar grant of mouza Methadi in virtue of which the 
successors of the original grantees are at the present day in 
possession, there being no evidence as to the terms of these grants 
and, in particular, whether they included the underground rights. 
The respondent called one witness, a servant, who described his 
duties as being “to look after suits and to carry outall directions 
ofthe manager.” This witness stated that he had made a 
search in the respondent’s shevista for any debuttar anj drahrmottar 
grants relating to the two villages, but had failed to find any such 
gtants or any copies thereof; that at the survey settlement the 
holders of the grants attended, but did not produce any grants ; 
that after the institution of the present suit he had seen the two 
holders of the largest shares of the grants, upon whom subpceaas 
had been served, but that neither could produce any grant. The 
evidence of this witness was criticized on the ground that he was not 
the regular keeper of the respondent’s tecords, and that his search 
was inadequate, Their Lordships are satisfied that sufficient diligence 
was shown in the prosecution of the respondent’s investigation. 
The result is that the appellant company is unable to do more 
than conjecture that the grants made by the respondent’s predeces- 
sors may have comprised tne underground rights.. Ou the other 
hand, there is no evidence that. the grantees have ever asserted 
any Tight to the minerals under the villages or that they have never 
been worked by them or their predecessors. I! is, moreover, suffi- 
ciently established that there are no written grante in existence, and 
it must, in any event, be borne in mind that since 1866 no document 
unless registered, can affect the title to immovable property in 
Calcutt®?. Now, “a long series of recent decisions by the Board 
has established that if a claimant to subsoil rights holds under the 


e gemindar'or by a grant emanating from him, eyan though his 


powers may be permanent, heritable and transferable, he must still 
prove the expressdaoclusion of the subsoil rights” [Godinda Nara- 
yan Singh v, Sham Lal Singh (x) and see cases there cited. In 


(1) (1931) 58 L A. 125 (133); 53 C. LJ. 333. 
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_ the present case the grants not being in writing, must,to be effectual, 
be earlier in date than 1883, for since then such grants have 
required to be by written instrument. Consequently the grantees jn 
-order to establish the inclusion of the subsoil rights in their grants 
= would have to prove that the terms of oral grants made half a cen- 
-tury ago expressly included these rights. Where, as here, there is 
no evidence that the grantees have ever claimed or worked the 
minerale, the possibility of the grantees being now able to prove 
that the mineral rights were expressly granted to their predecessors 
is reduced to a contingency so remote as to -be practically 
negligible, 


The rights and liabilities of lessor and lessee are defined in the 
Transfer of Property Act, 1282 (No. IV of 1882), section 108, 
These contrast markedly with the rights and liabilities of buyer 
and seller as defined in section 55, particularly in the matter of 
the requirements as to title which the seller must satisfy, The 
appellant company has not shown that the respondent has failed, 
or is not in'a position, to perform any of the duties incumbent on 
a lessor under section 108, 


Their Lordships, for the reasons indicated, are of opinion that 
the appellant company has not justified its refusal to take the lease 
offered to it, inasmuch as it has not shown any such “ want of title” 
on the lessor’s part as would create a reasonable doubt. This is 
sufficient for the disposal of the case, and their Lordships will, 


accordingly humbly advise His Majesty that-the Apps should be- 


dismissed with costs, 
Oswald Hickson Collier & Co: Solicitors for the Appellants, 
` Downer & Lewis, Solicitors for the Respondent, 
K, J, R, Appeal divine 
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“Present :—Lord Tomlin, Lord Russell of Rillowen and 
Sir George Lowndes. 


LOUIS DREYFUS AND COMPANY 
v, 


R. A. ARUNACHALA AYYA 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 


AT Mgpras, | . 


Indian Arbitration Act (IX of 1899), Sec, 18—*Enlargemeni of time by arbi- 
braters—Question of umpire’s jurisdiction, when res judicata~- Misconduct — 
Arbitrator taking lega? advice and refusing to state special case — Unex- 
plained delay in proseculing appeal—Costs. 

On an application by the respondent to set aside an award on the ground, 
inter alia, that an agreement (which provided for submission to arbitration) was 
made by his partner without his authority and that he was not bound by it: 


Held, that the question of the umpire’s jurisdiction was res judicata between 
the parties by reason of a previous decision of the Court, which in remitting the 
matter to the umpire proceeded upon the footing that there was in existence a 
submigsion to arbitration binding upon the respondent. 

. Where an arbitrator, in making the award, exercises his own judgment in 
deciding the issues in the case and does not leave their determination to an out- 
sider, the award is not bad nor the arbitrator guilty of misconduct because he 
took independent legal advice upon general matters of law and refused, “in the 
exercise of his discretion, to state a special case. 

Costs may be refused to a party guilty of unexplained delay in the conduct of 
an appeal to the Privy Council. 

Observations of Lord Buckmaster in Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhuri (1) referred to, 

Arbitrators have no power, after expiry of the period originally fixed, to 
enlarge the time for making their award, and an award made by them after Sach 
purported extension of time, is bad*, 

Appeal No. 65 of 1930 from the decree of the High Court, 
Madras, Appellate Side, dated the rath September 1997, reversing 
the order of the High Court on its Original Side, dated the 6th May 
1926, &nd setting aside an Award by an Umpire, 


The facts of the case are fully set out in their Lordships’ 
judgment, ° 


(1) (1916) &. Re43 I. A. 249 (255). 
* Compare section 12, Indian Arbitration Act, 1899, as regards the power of 
the Court to enlarge the time. =K JAR. 


» 
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Sir Thomas Inski~p, K, C. and Fred, Van Den Berg for the 
Appellants, 

Dunne, K. C, and H, Douglas for the Respondent. 

Their Lordships’ judgment was delivered by 

Lord Tomlin :—-The question in dispute in this appeal is 
whether the award of an umpire dated February 19th, 1923, should 
be set aside or not. 

Mr, Justice Waller, sitting on the original side of the High Court 
of Judicature at Madras on May 6th, 1926, dismissed an application 
of the present respondent to set it aside, 

By a decree dated September 12th, 1927, of the High Court 
(appellate jurisdiction) the decision of Waller J. was reversed and 


` the award was set aside, 


The appellants thereupon appealed to His Majesty in Council 
to have the judgment of Waller J. restored, 

The appellants are seed and grain merchants carrying on busi- 
ness in Karachi, 

On April asth, 1918, an agreement in writing was entered into 
between the appellants of the first part and R, K., Rajagopala Ayyar 
(since deceased) and the respondent of the second part, At that 
time Rajagopala and the respondent were carrying on business 
together in partnership as Messrs, R, K, Rajagopala Ayyar 
and Brother, and Rajagopala was managing the affairs of 
the firm, 

The agreement provided for the parties of the second part 
acting as Dudashes to the appellants, It contained inter aña- the 
following clauses :— 

1, The Merchants shall be at liberty to make offers for the pur- 
chase from the Dudashkes of groundnuts, castor-seed and any other 
article required by them for export from Madras, Pondicherry, 
Cuddalore and Negapatam (hereinafter referred to as “ the said 
merchandise ”), and the Dudashes shall be at liberty to accept such 
offers, provided that at the time of any such acceptance the quantity 
of the said merchandise required by the Merchants shall be under 
offer to the Dudaskes, as to which the Dudashes shall furnigh, if 
required, evidence satisfactory to the Merchants, Failure to furnish 
such evidence $n demand shall entitle the Merchants to cancel the 
contract with the Dudaskes for the purchase of the said 
merchandise, I 

a. Every contract resulting from an acceptance by the Dudashes 
of an offer made by the Merchants undér clause r hereof shall be a 
contract for the delivery by the Dwdashes of the said merchandise 
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P. + 
a : free on board at Madras or Pondicherry or Cuddalore or Negapatam, 
= 193) as specified at the time by the Merchants, and shall be reduced into 


Lonis Dreyfus & Co. writing, and signed by the Dudashkes, and shall provide that the 
R. Pe aaae analysis and quality of the said merchandise, the subject of the said 


yya: contract, shall correspond to the analysis and quality required and 
Lord Tomlin, stipulated by the Merchants, Failure by the Dwdashes to sign on 
=e demand such writfen contract as aferesaid shall entitle the Mer- 


chants to cancel the contract, 

Clause 1a of the agreement provided for a deposit of 
rupees 20,oco being made by the Dudashes with the appellants, and 
under Clause 14 the agreement was to remain in force for one year 
from April asth, 1918, unless previously determined under a power 
thereby conferred on the appellants. 

The agreement also contained an arbitration clause in the 
following terms :— 

15. If any question or difference shall arise between the parties 
hereto touching these presents or the constructions thereof or the 
tights, duties or obligations of any person hereunder, or as to any 
other matter in anywise arising out of or connected with the subject- 
matter of these presents, the same shall be referred to two arbitra- 
tors, being European merchants, and members of the Madras 
Chamber of Commerce, one to be nominated by each party to the 
reference, Ifeither party shall refuse or neglect to appoint an 
arbitrator within seven days after the one party shall have appointed 
an arbitrator and served a written notice upon the other party 
requiring him to appoint an arbitrator, then upon such failure the 
party making the request and having himself appointed an arbitra- 
tor, may appoint another arbitrator to act on bebalf of the party so 
failing to appoint, and the arbitrator so appointed may proceed and 
act in all respects as if he had been appointed by the person failing 
to make such appointment. The arbitrators shall, within three 
Gays alter-their appointment and before entering upon the business 
df the said reference, appoint an umpire, in writing, to whom the 
matters in-dispute shall be referred if the arbitrators disagree, and 
if they fail to appoint an umpire within the said period, then the 
Chairman or the Acting Chairman for the time being of the Madras 


~ e Chamber of Commerce shall appoint the said umpire. The arbitra- 


tors and umpire acting under these presents Shall have all the 
powers conferred by the Indian Arbitration Act 1899 or-agy statu- 
tory modification thereof for the time being in force, and these 
presents shall be deemed. to be a eubmission to arbitration within 


the provisions of the said Act,- é 
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The deposit of rupees twenty thousand teferred to in clause 1a 
of the agreement was duly paid, and under the terms of the agree- 


P. C: ` 


1931. 


ars | 


weet 
ment a number of contracts were made between the appellants and Tonis Dreyfus & Co. 


the Dudushes, inc'uding four contracts in August, 1918, for the sale 
by the Dudashes to the appellants of goods for delivery at various 
dates between Ssptember, 1918, and February, 1919, Each of 
these four contracts contained the words “ Conditions as per agree- 


ment with you” (¿* ¢, the appellants) “dated the 25th 


April, 1918, ” 

In their Lordships’ judgment, the combined effect of the agree- 
ment of April 25th, 1918, and the four contracts was to import into 
each of the four contracts a provision for arbitration in the terms of 
clause 15 of the agreement of April 25th, 1918, 

Shortly after the.contracts of August had been made, differences 
drose between the respondent and his partner Rajagopala, and the 
firm found itself unable to deliver punctually the goods agreed to be 
sold under the several contracts entered into between the firm and 
the appellants, 


Accordingly on September astb, r918, the respondent wrote a 


letter to the appellants, suggesting modifications of the subsisting 
arrangements, with the result that on November 3rd, 1918, a docu- 


ment was signed by the appellants, the respondent, and certain 
sureties and one Sunderesa, This document was not signed 
by Rajagopala Ayyar, who was ill and died a day or two 
later, l 
This document was in the following terms :— 
tr; The difference in price due to the firm for September con- 
tracts as per their two bills to Messrs. R, K, R., Rs, 20 to be paid 


i l in cash, 


- All contracts outstanding to be extended upto February, 
1919, 

3. Messrs, C, K. Narayan Ayyar & Sons and S, Kuppuswami 
Ayyar stand sureties for the due fulfilment of all outstanding con- 
tracts, each agreeing to deliver one-half of the above at the respec- 
tive contracted rates at the aforesaid time, me g 


4. The contract for 500 tons at 38 due oe to bs cancélled 
by the firm. ° 

5. The Dikaj to go in future dader tern name of “ Aruna- ° 
-chala Ayya Sunderesa Ayyar. ĝi , 


-6, Allsales made to the firm to ‘be ce especially by 
Mr, Sunderesa Ayyar, 


° s 


R. A, Anandas 


Ayys. 


Lord Tomlin: 
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An amount of Rs. 50,000 to be deposited with the firm by the 
aforesaid Dwdashes as per the new agreement, 

An their Lordships’ opinion, the effect of this document is plain 
and may be stated as follows :—~ 

Certain moneys due to the appellants under subsisting contracta 
were to be paid in cash, One outstanding contract, not being one 
of the four August contracts, was to be cancelled. Time for deli- 
very under all outstanding contracts, including the four August 
contracts, was to be extended to February, 1919, Two sureties were 
to guarantee the performance of all outstanding contracts. Sunderesa 
Ayyar was to take Rajagopala’s place as one of the Dudaskes in ret- 
pect of future contracts, and the deposit was to be increased to 
Rs. 50,000, ‘There was nothing in this agreement to free the firm 
of R, K., Rajagopala Ayyar and Brother or the respondent from the 
submissions to arbitration contained in the four August contracts, 
These contracts remained unaffected except that the time for deli- 
very was extended, 
` The deliveries-under the four August contracts were not in fact 
made within the extended time, and on March 8th, 1919, the 
appellants wsote to the Dudashes firm and to the respondent calling 
attention to the default, claiming damages, and asking to have the 
matter settled by arbitration, 

The respondent in his answer on November rath, 1919, did not 
repudiate the August contracts or suggest that there was no 
submission to arbitration, but took the line that there had been 
no default, 

Apparently the appellants did nothing further until June r4th, 
1920, when they again wrote to Messrs. R, K, Rajagopala Ayyar 
and Brother and the respondent a letter claiming Rs, 134,053-9-6 


by way of damages in respect of the four August contracts, , 


and stating that, failing a settlement, they should refer the 


matter to arbitration under clause r5 of the agreement of April, 


asth, 1919. 

On September 18th, 1920, no arbitrator having been nomi- 
nated on the respondent’s side, the appellants appointed two 
arbitrators, 

_ On January s6th, 1921, the arbitrators affected to enlarge the 
time for making their award until February 28th, r921.° 

* This extension was undoubtedly made too latep as the original 
time for making the award had already expired. 

The arbifratofs cine: and appointed Mr. Chettle to be 
umpire, 


1 
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Mr. Chettle made his award on February arst, r921, and” P.C. 


awarded that the respondent and his firm should pay the appellants 1931. 
Rs: 134,053-9-6, with interest at 6 per cent, from February a8th, Louis Dreyfus & Co. 


I9T9Q, and costs, R. A. Asean cbalé 


Neither the respondent nor his firm was represented in the Ayya. 
arbitration or took any part in the proceedings, Lerd Tomlin. 


On August 1o:b, 1921, a motion was launched by the respone 
dent to have the award of Mr, Chettle sat aside. In his affidavit in 
support of the motion the respondent alleged among other reasons 
for setting the award aside that the effect of the document of 
November 3rd, 1918, which he said was a concluded agreement, 
was to override the agreSment of April 25th, 1918, and thus to 
eliminate the submission to arbitration contained in that document, 
He did not repudiate the agreement of April asth, 1918, or contend 
that he was not bound by the August contracts. 

On September 6th, 1921, Mr, Justice Phillips set the award 
aside, The learned Judge held that the award was bad because 
the affected extension of time for making the award was ineffectual 
and because the umpire did not send the respondent any notice of 
his proceedings. While expressing his inclination to the view that 
the document of November 3rd, 1918, did not wholly supersede 
the agreement of April asth, 1918, be held that it was not necessary 
for him to decide this point. 

The appeants appealed, and on July 2oth, rga2, the Chief 
Justice, Sir Walter Schwabe, and Mr, Justice Wallaee made an 
order setting aside the award, but remitting the matter back to 
the umpire, 

The learned Appellate Judges held that the award was bad 
on the grounds on which Mr. Justice Phillips had based himself, 
but they also held that the document of November 3rd, 1918, 
had not wholly superseded the agreement of April 25th, 1918, It is 
plain that they remitted the matter upon the basis of a determina- 
tion that there was in existence a submission to arbitration binding 
upon the respondent, 

Subsequently the respondent appealed to His Majesty in 
Council against the order of July aotb, 1922, but this appeal was 
on December 8th, 1924, dismissed because the respondent did not 


appear to support it, : P 


In the meantime the respondent, by way of counterblast to . 
the arbitration, launched a suit against the appellants for damages 
under the document of November 3rd, 1918, in respect of trans- 
“actions subsequent to that agreement, This suit was dismissed 


+ 
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ae on April rath, 1923. The trial Judge, Mr. Justice Coutts Trotter, 

1931: in the-course of his judgment expressed the view that the docu- 

Louis Dreyfus & Co. ment of November 3rd, 1918, superseded the agreement of April 
R.A. ma nackala 25tb, 1918. The respondent appealed, but without success, 


„Ayya. After the order of July 20th, 1922, had’ been made it was found 
Lord Tomlin, that Mr, Chettle was no longer: available to act as umpire, and 
ins ultimately by an order of the Court Mr, Rae was appointed umpire 

in his place. © ` > = e 


The proceedings under the remit pursuant to the order of July 
20tb, 1923, were therefore held before Mr. Rae and the respondent 
was represented thereat. ) 

On February rgth, 1923, Mr. Rae awarded that Messrs, R. K. 

i Rajagopala Ayyar and Brother (of which firm the respondent was 
the sole surviving partner) should pay to the appellants the sum 
of Rs. 13 4.053-9-6, with interest thereon 9t 6 per cent, from Feb- 
ruary 28th, 1919, to payment, and also certain costs. 

The award was therefore identical i in effect with that made by: 
Mr. Chettle, 
= Mr, Rae prefaced his award by stating that it was made :— 

“after taking independent legal opinion having decided that 
the alleged agreement dated 3rd November, 19 18 at no time 
constituted a concluded contract and did not therefore override 
the agreement of the 25th April, 1918.” 

Ag will hereafter appear, this preface formed the basis for an 
attack subsequently made upon the validity of Mr, Rae’s award. 

‘On February 23rd, 1923, the respondent gave notice of motion 
for an order that Mr, Rae’s award be declared ura vires, illegal 
and not binding upon him, and that the award be set aside. This 
is the application which has led to the present appeal before their 
Lordships’ Board, - 
‘- In his affidavit in support of his motion the respondent for 
the first time set up, amongst other grounds for attacking the 
award, that the agreement of April 25th, 1918, was made by his part- 
ner without his authority and that he was not bound by it, He 
also contended that the award was bad because the umpire had 
refusedeto state a special case and had taken legal advice without 
notice to him, 


m, 5 On April 30tb, 1925, oVer two years later,’ the ‘motion to set 


aside Mr. Rae’s award.was heard by Mr. Justice Waller, who gave 
his final judgment on May 6th, 1926, : 

‘The learned Judge, dismissed'the motion with costs, holding, 

x amongst other things, t that the agreement of April 25th, rox18, was 
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operative and was binding on the respondent, that the umpire 
had a discretion as to stating a special case, and that he did not 
do wrong in taking independent legal advice. 

On July roth, 1926, the respondent gave notice of appeal. Oa 
September tath, 1927, the appellate side of the High Court allow- 
ed the appeal and set aside the award. 

The Court held tater alia (1) that the decision of Schwabs C. J. 
and Wallace J. did not determine the question whether there was 
an agreement to submit to arbitration binding on the respondent ; 
(2) that there was in fact no agreement to submit to arbitration 
binding on the respondent either because he was not bound by the 
agreement of April 25th, 1918, or because if he was so bound, such 
agreement was superseded by the document of November 3rd, 1918, 
which contained no arbitration clause ; (3) that the umpire was not 
guilty of misconduct in refusing a special case and (4) that he had 
been guilty of misconduct by taking independent legal advice, 

The appellants now appeal to His Majesty in Council against 
the decision of September 12th, 1927, contending inter alta that 
the question of the umpire’s jurisdiction was res judicata between 
the parties having regard to the decision of Schwabe C.J, and 


319 
P, C, 


1931. 
ey 
Louis Dreyfus & Co, 


v. 
R. A. Arunachala 
& Ayya. 


Lord Tomlin. 
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Wallace J. of July 2oth, 1922, and the subsequent dismissal of . 


the appeal from that decision to His Majesty in Council, and that 
the umpire was not guilty of misconduct, 

The respondent on his part contends that he was not bound by 

the submission in the agreement of April 25th, 1918, and that, 
if he was, that agreement was superseded by the document of 
November 3rd, 1918, that there is no ves judicata, and that anyhow 
the award is bad because the umpire took independent advice after 
_ Tefusing to state a special case, 
It is remarkable that throughout this lengthy litigation no Coutt 
_ has in terms called attention to the fact that each of the four 
August contracts by direct reference to the agreement of April 25th, 
1918, embodied the arbitration clause and that the respondent 
never repudiated such contracts or suggested that he was not bound 
by them, 

Their Lordships are of opinion that the respondent was in 
respect of @ach of the four August contracts bound by a submission 
to arbitration in the terms of clause 15 of the agreement of April 
25tb, 1918, whether or not Rajagopala had originally authority 
to enter into that agreement so as to birfd His partner. 

In any case, their Lordships are of opinion that the question 


of the umpire’s jurisdiction is ves judicata between the parties, 
° 6 
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- Under the order of July z2oth, r922, the appeal from which to 


His Majesty in Council was dismissed, the matter was remitted 
to the umpire. This could have been done only upon the footing 
that the respondent was bound by a submission to arbitration. 
In their Lordships’ judgment, the Court did in fact determine 
that the respondent was so bound, whatever may have been the 
reasons upon which that determination was based, 

The award must therefore stand unless it can be shown that 
the umpire was guilty of misconduct, 

The precise length to which an arbitrator may go in seeking 
outside advice upon matters of law maybe difficult to prescribe 
in general terms, Itis less difficult in a particular case to deter- 
mine whether or not an arbitrator has gone further than is justi- 
fiable. Here unless the language of the award is itself sufficient 
to fix the umpire with misconduct, the charge against bim must 
fail, 

In their Lordships’ judgment, the language of the award 
does no more than indicate that the umpire took advice upon 
the general rules of law bearing upon the case and doés not 
mean that he left to an outsider the burden of deciding any issue 
in the case instead of exercising his own judgment thereon, The 
case against the umpire in this respect is not, in their Lordships’ 
view, strengthened because the umpire in the exercise of his 
discretion refused to state a special case, 

Their Lordships are therefore of opinion that the award is good 
and ought to stand, 


Their Lordships cannot, however, part with this case without 
calling attention to the remarkable and unexplained delay which 
has occurred at various stages of its course, Lord Buckmaster, . 
in delivering the judgment of their Lordships’ Board in Banga 
Chandra Dhur Biswas v, Jagat Kiskere Chowdhuri (1) indicated. 
that in cases of unexplained delay costs might be refused. 


Although in the present case their Lordships do not think 
fit to refuse costs to the appellants, they desire to re-affirm the 
views expressed by Lord Buckmaster in order that the penalty 
liable to be incurred by unexplained delay may be fully under- 
stood, 

For the reasons which have been indicated their Lordships will 
humbly advise His Majesty that the appeal should be allowed and 
that the decree of the appellate side of the High Court of Septem- 


(t) (1916) L. R, 43 I. A. 249 (255) 
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ber rath, 3927, should bs set aside and that the order of May :6tb, ne s 


1926, shouid be restored, 1931» 
tongd 


The appellants? costs here and onthe appellate side of the Louis Dreyfus & Co. 
High Court must bs borne by the respondent. R, A, Arunachala 


Burion Yeates and Hart: Solicitors for the Appellants, Ayya. 


v Memmi 


H, S, L, Polak; Solicitor for the Respondent. l ` Tord. Tomlin. 


K, J. R Appeal allowed 


Pasata i 


PRESENT: Lord Macmiilan, Lord Salvesen and Sir George Lowndes, 


THE PONDICHERRY RAILWAY COMPANY, LIMITED, . P.O, 


Damit 


Da 1931. 
Nad 


THE COMMISSIONER OF INCOME TAX, MADRAS, March, 26, 


™ 


[ ON APPEAL FROM THE HIGH COURT oF JuDIcaTURE AT ' 
MADRAS. | 


Income tax —Indian Income Tax Act ( XI of 1922), Sec. 4 (1)—Intome received 
f» British India—Tax, when payable—Payment made to earn profits— 
Thing to be taxed—( omputation of profits er gains of business. 


English authorities can only be utilised with caution in the consideration of 
Indian income tax cases. : 


The thing to be taxed is the amount of profits or gains. The word ‘ profits’ 
is to be understood in its natural and proper sense-——in a sense which no com- 
mercial man: would misunderstand, But when once an individual or a company 
has in that proper sense ascertained what are the profits of his business or his 
trade, the destination of those profits or the charge which hes been made on 
those prcfits by previous agreement or otherwise is perfectly immaterial, The 
tax is payable upon the profits realised. 


The Gresham Life Assurance Society v. Styles (1) referred to, 


The Pondicherry Railway Company Limited (the appellant) was (neat 
in the United Kipgdom In 1869 under the British Joint Stock Company Ag 


for the purpose.of constructing a railway in the French Colony of Pondicherry. e P 


The registered office of the Company has always been in Léndon, The Coms e 
pany in 1878 entered into a convention with the Minister of Maring and Colonies 
acting on behalf of the French Colony of India whereby a concession: was 


(1) [ 1892 ] A.C. 309 (315) - 
. & 
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granted to the company to construct and work a line of railway from the landing . 
pier at Pondicherry to a junction with ths South Indian Railway at the frontier 
of the French territory. The duration of the convention was fixed at 99 years 
and the company thereby understook to construct and work the proposed rail- 
way, or to cause the same to be constructed and worked, and assumed various 
obligations in regard to it. In consideration of the company’s engagoments 
the French Minister undertook to pay ta the company in instalments a subsidy 
and to provide the requisite land free of charge. The convention further 
provided that during the whole duration of the concession ofe half of the net 
profits which should be arrived at by deducting from the gross receipts the rates 
and taxes of every kind chargeable to the company as well as the amount 
expended in the purchase or hire of rolling stack etc. 


The company entered into an agreement dated the 25th March, 1879, with — 
the South Indian Railway Company Limited whereby the latter undertook to 
work, manage and mafotain the Pondicherry Railway. The South Indian 
Company undertook to work the Pondicherry lino ‘‘as if it wore an integral 
part of their undertaking” and from time to time to pay ths gross receipts of the 
line *‘ into such Government Treasury ia India as the Secretary of State may 
prescribe, ’’ The working agreement provided that ‘' out of the gross receipts 
of the Pondicherry line there shall be deducted and retained by the South 
Indian Company for working expenses the same percentage of gross receipts as 
the traffic of the South Indian Company, including therein the Pondicherry line, 
is from time to time worked at.” After deduction of this percentage for 
working expenses from gross receipts ‘‘the balance shall be ascertained and 
shall be paid over every six months by the South Indian Company to the Pondi- 
cherry Company in India in rupees.” 


Held, that the Pondicherry Railway Compasy Limited was liable to be 
assessed to income tax under Section 4(1) of the Indian Income Tax Act on the 
income derived by it from the payments made to it by the South Indian Rail- 
way Company Limited in respect of the working of the Pondicherry Railway as 
being income received in British India by the Pondicherry Railway Compaty 
Limited from the carrying on of its business, 


That in computing the profits or gains of the business carried on by the 
Pondicherry Railway Company Limited for the purpose of assessment to Indian 
Income Tax no allowance was deductible in respect of the half share of net 
profits payable by the Pondicherry Railway Company Limited to the French 
Colonial Government, 


Privy Council Appeal No, 94 of 1930, from the decision of the 
High Court of Madras on the case stated by the Commissioner of 
Incom$ Tax for the Provirc3 of Madras, i 


The material facts are sufficiently stated in thè judgment of 
their Lordships, a 


St, John, G, Michlethewaite K.C, and John S, Scrimgeour for the 
Appellants, 


Dunne, K, C, and R, Hilis for the Respondent, 
é * 
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The judgment of their Lordships was delivered by 

Lord Macmillan :—For the years 1923-26 and 1926-27 assess- 
ments to income tax and super tax under the Indian Income Tax 
Act, 1922 (Ne, XI of 1922) were made on “The Agent, Pondi- 
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cherry Railway Company, Limited, Trichinopoly ™ in respect of The Commissions of 


the income derived by the c)mpany from its business. On appeal 
these assessments were confirmed by the Assistant Commissioner 
of Income Tax, Southern Range, Madura, The assessee there- 
upon under Section 66 (2) of the Act require] the Commissioner 
of Iscome Tax for the Province of Madras to refer to the High 
Court of Judiciture at Madras c2rtain questions of law arising with 
regard to the validity of the assessment. The Commissioner 
accordingly stated a case in which he referred for the ‘decision of 
the Court four questions of law, three only of which it is necessary 
to set out here, viz, :— 

‘(b) Whether the Pondicherry Railway Company Limited 
which is resident without British India is liable to be assessed to 
income tax on the income derived by it from the working of the 
Pondicherry Railway under Section 4 of the Indian Income Tax 
Act as income accruing or arising or received in British India? 

“ (c) Whether the Pondicherry Railway Company Limited 
carries on business in British Irdia within the meaning of the 
Income Tax Act ? and 

“ (d) Whether in any event the income of the said Company 
that is liable to assessment to income 'tax is only that portion which 
is payable-to it under the concession between it and the French 
Colonial Government ?” 

The Commissioner, as required by the Act, stated his opinion 
on the questions referred which was to the effect that Questions 
' (b) and (c) fell to be answered in the affirmative and Question (d) 
in the negative. | 

In the High Court the learned Chief Justice (Sir Murray 
Coutts Trotter) was of opinion that Questions (b) and (c) should 
be answered in the negative, but the majority of the Court (Odgers 
and Beasley, JJ.) were of opinion that these Questions should 
both be answered in the affirmative. This accordingly became 
the decisiongyf the Court, As regards Question (d) the Court was 
unanimously of opinion in the negative. 


The assessments having thus been upheld the Court under 
Section 66A (2) of the Act certified the case tobe & fit one for 
appeal to "His Majesty in Council-and it has now been heard PY 
their Lordships on the assessee’s appeal, 

. ® 
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It is necessary to set out in some detail the material facts, 
The Pondicherry Railway Company Limited was incorporated in 
the, United Kingdom in 1869 under the British Joint Stock Com: 
panies Acts for the purpose of constructing a railway in the French, 
Colony of Pondicherry, The registered office of the company. 
has alwaya been in London, In the year 1878 the company 
entéred into a convention with the Minister of Marine and Colonies 
acting on behalf of the French Colony of India whereby a con- 
cession was granted to the company to construct and work a line 
of. railway from the landing pier at Pondicherry to a junction 
with the South Indian Railway at the frontier of the French 
territory, The duration of ths convention was fixed at g9 years 
and the company thereby undertook to construct and work the 
proposed railway, or to cause the same to be constructed and 
worked, and assum2d various obligations in regard to it. In 
consideration of the company’s engagements the French Minister 
undertook to pay to the company in instalments a subsidy of 
1,264,375 francs and to provide the requisite land free of charge. 
The convention further provided as follows :— 

“The Company undertakes on its part to make over to the 
Colonial Government during the whole duration of the concession 
one half of the net profits which shall be arrived at by deducting 
from the gross receipts the rates and taxes of every kind chargeable 
to the Company as well as the amount expended in the purchase 
or hire of rolling stock, the expenditure relating to the mainten- 
ance and repair of the lines, of fixed plant and rolling stock ; 
expenses of working and administration ; as well as such sums, if 
any,.as with the consent of the Colonial Government may be placed 
to reserve to cover the costs of heavy repairs of the works of the 
railway and for the renewal of the * material.’ But this division ` 
shall not commence until after deduction by the Company of a 
sum of one hundred and fifty-seven thousand five hundred francs 
(157,500 francs) from the aggregate amount of the net profits 
during the first years of the working of the line ; and this by way 
of reimbursement for the expenses of administration for which the 
Company has made itself liable,” 


The- company duly constructed the projected line of railway, 


-which was entirely situated in’ French territory, apd effected the 


junction at the frontier with the system of the South Indian 
Railway. As empowered in the convention with the French 
Minister the company entered into an agreement “dated the 
a5th March, 1879, with the South Indian Railway Company 
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Limited whereby the latter undertook to work, manage and main- se 


tain the Pondicherry Railway, The agreement in force between 193% 

the two railway companies at the time of the assessments in ‘The Pondicherry 
question was dated the 30th December, 1890. Such agreements Railway S Ltd. 
bstween an owning company and a working company are familiar The Commissioner of 
in railway practice and mty take various forms, Examples wbich income tes, MARU 
have come before the Courts are discussed in their legal bearings Zord Ms cmillan. 
in Sevenoaks,” Maidstone and Tunbridge Railway Co. vw. London, 7 
Chatham and Dover Railway Co., (1); South Behar Railway 
Company Limited v. Inland Revenue Commissioners, (2) ; Inland 
Revenue vy. Edinburgh and Bathgate Railway Campany, (3) ; and 
Inland Revenue v, Dublin and Kingstown Railway Co., (4). 
The working agreem3nt ia the present case is on simple lines. 
The South Indian Company undertakes to work the Pondicherry 
line “as if it were an integral part of their undertaking ” and 
from time to tim; to pay the grosa receipts of the line “into such 
Government Treasury in India as the Secretary of State may 
prescribe.” It is then provided that “ out of the gross receipts of 
the Pondicherry line there shall be deducted and retained by the 
South Indian Company for working expanses the same percentage 
of gross receipts as the traffiz of the South Indian Company, 
including- therein the Pondicherry line, is from time to time 
worked at,” After deduction of this percentage for working 
expenses from gro3s_ receipts “ the balance shall be ascertained 
and. . . shall be paid over every six months by the South 
Indian Company to the Pondicherry Company in India in rupees.” 
Provision is made for dividing between the two companies ona 
mileage basis the gross receipts from through traffic, 

The following paragraphs taken from the stated case indicate 
fhe manner in which the terms of the agreement are carried out 
in practice :-— 

‘io, The Agent of the South Indian Company who is manag- 
_ ing its affairs in India keeps accounts at Trichinopoly to show the 
receipts and expenses of the Pondicherry line and determines 
the net receipts payable to the Pondicherry Company according 
to the agreement with that company, > 

eee The Petitioner, Mr. Percy Rothera, who is the agent of 
the South Indian Company, is also the agent of the Pondicherry 
Company and is addressed by the Secretary of the latter Company ` 
in London as such, ° e 


(1) (1879) 1x Ch. D. 625, (a) [ 1925 ] A. C. 476, 
(3) [1926] S. C. 863. (4) (1926) 5 Accountant’s Tax Cases 721. 
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“12, Mr. Rothera receives at Trichinopoly on behalf of the 
Pondicherry Company the profits due to it in accordance with the 
terms of the agreement with the South Indian Company, This will 
be seen from the correspondence annexed, Exhibits C and D. 
Under instructions from the Board of Directors in London of the 
Pondicherry Company hs remits the share of profits due under the 
Convention to the Colonial Government at Pondicherry and remits 
the balance to the Pondicherry Company in London, ° 

t13. Mr, Rothera as the agent of the Pondicherry eras 
carries on correspondence with the Directors of the Company: in: 
London on matters connected with the working of the Convention 
and the agreement, such as alterations in rates of fares, the. pre-. 
paration of the accounts of the Company and the payment of the 
share of profits due to the French Colonial Government, He 
receives an honorarium of £21 a year from the Pondicherry Com- 
pany ‘ for services rendered,’ 

“x4, The Chief Engineer and the General Traffic Manager 
of the South Indian Company are also ex-officio officers of the Pon- 
dicherry Company and receive an honorarium of £10 ros, each, 
The Revenue accounts of the Pondicherry Company are prepared 
by the Chief Auditor of the South Indian Company acting as Chief 
Auditor of the Pondicherry Company, 

“ye, The Pondicherry Company has an office at Tichinopoly 
with a sign-board,” 

Exhibit C is a letter dated the sth April, 1923, addressed from 
London by the Secretary of the Pondicherry Company to Mr. Scott 
(Mr. Rothera’s predecessor), “Agent, Pondicherry Railway Co., 
Ltd., Trichinopoly,” enclosing a statement of the expenses of 
administration of the company in England for the year, The 
letter proceeds :-— ` 

“The figures now furnished will enable you to prepare the 
Revenue account for the year ending 3rst March, 1923, showing 
the amount of net profits divisible between the French Colonial 
Government and the Company. When this has been done you 
will be good enough to pay over to the French authorities the 
moiety Of the net profits in terms of Article 6 of the Cozvention 
and to remit by Demand Draft to the Board the balange due to the 
Company.” : 
= Exhibit D is the reply of Mr, Scott, dated the 30th May, 1923. 
It is heade& “Pondicherry Railway Company Limited (Incor- 
porated in England), Agent’s Office, Trichinopoly,” and Mr. 


Scott appends the word “ Agent” to his signature. In the letter 
f j + 
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he reports that in conformity with the instructions received he 
has sent a cheque for Rs, 12,498-1a-2 to the treasurer of the 
French establishments in India and he ercloses as the share ‘of 
Pondicherry Railway Board a Demand Draft on the National Bank 


of India for £1,237. 9s. 54., the equivalent of Ra. 18,525. 


A specimen Demand Draft exhibited to their Lordships was 
drawn by the National Bank of India at Madras on their London 
office to the order of the Ssecretary of the Pondicherry Railway 
Company, 

An affidavit by Mr, Rothera was filed in the Court of the 
Assistant Commissioner af Income Tax in which he stated tnter 
alia that the letters from London addressed to him as agent of 
the Pondicherry Company related to instructions and orders of 
the London Board on questions of policy, increase or decrease of 
rates, the company’s relationship with the French Government, 


or the preparation of accounts for the company in London, but. 
had no relation to the actual working of the line. He further 


stated that he did not control the affairs of the Pondicherry Com- 
pany but in all that he did on their behalf acted under the instruc- 
tions of the Board in Lordon where the accounts of the company 
were maintained ; everything that he did in.the actual management 
and working of the line was done by him in his capacity as agent 
of the South Indian Railway Company. 

Turning now to the terms of the Indian Income Tax Act their 
Lordships find there enacted in section 4 (1) that the statute is to 
“apply to all incom», profits or gains as described or comprised in 
section 6, from whatever source derived, accruing or arising or 
received in British India.” In section 6 the heads of income, pro- 
fits and gains chargeable to income tax are set out in six categories, 
‘of which the fourth is “ Business.” It is under this head that 
the appellant company has been assessed, Section zro enacts 
that "the tax shall be payable by an assessee under the head 
‘Business’ in respect of the profits or gains of any business carried on 
by him” and prescribes that such profits or gains shall be computed 
after making allowance for infer. alia‘ (ix) any expenditure (not 
being in the nature of capital expenditure) incurred solelye for the 
purpose of earning such profits or gains.” “Business” is defined 
in section 2 (4) as including “any trade, commerce or manufacture 
or any adventure or concern in the nature of trade, commerce 


or manufacture,” ° r 


In- the Court below the question whether the assessed income 
of the Pondicherry Company accrued or arose in British India 
+ ~ 3 f 
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within the meaning of the Act was much discussed, and the opinion 
of the majority of the Judges as embodied in the order of the Court 
of-a6th March, 1929, was that it did so accru», Their Lordships 
do not find it necessary to pronounce upon this aspect of the case 
and hava come to no conclusion with regard to it, forthey are 
satisfied that the income in question was “received” in British 
India within the meaning of the statute, which is sufficient for 
the determination of the company’s liability, i 

The argument presented by Mr. Micklethwaite for the appel- 
lant was to the effect that the facts when critically examined 
demonstrated that Mr. Rothera was not the agent of the company 
to receive payment on their behalf from the South Indian Com- 
pany: but was merely their agent lo transmit payment to the Board. 
in London, He submitted that it was the company in London 
which received payment from the South Indian Company, not Mr, 
Rothera in Trichinopoly, The sams sum could not be received 
twice and if it was truly received in London it could not be received 
also in Trichinopoly, The transmission of the Pondicherry Com- 
pany’s share of the gross receipts in the form ofa draft on London, 
payable only in London, showed that Mr. Rothera’s function was 
limited to that of a mere channel of communication, or, in the 
phrase of the Chief Justice, to that of “a mere post-office,” 

In their Lordships’ view the facts do not support this con- 
tention. Inthe stated case it is found as a fact that “ Mr, 
Rothera receives at Trichinopoly on behalf of the Pondicherry 
Company the profits due to it. in accordance with the terms of 
the agreement with the South Indian Company, This may no 
doubt be regarded as a mixed findirg of fact and law if the word 
receives” is used in the statutory sense, but it is at leasta 
finding of fact that payment is made to Mr, Rothera at Trichino- 


poly. Nothing is dus to the Pondicherry Company under the 


agreement with the South Indian Company until the latter has 
ascertained the gross receipts which the traffic on the Pondicherry 
line has yielded and has deducted therefrom the prescribed 
percentage for working expenses, This calculation is effected 
at Triehinopoly in the office of the South Indian Company. 
The balance ee becomes dus and payable to , the Pondi- 
cherry Company ‘in India in rupees,” Mr, Rothera . no doubt 
doubles the parts of agent of the Pondicherry Company and 
agent of the South Indian Company, which has led to some:confu- 
sion of functions, but when his roles are disentangled it is clear 
that when as agent for the South Indian Company he has ascer- 
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tained the sum due to the Pondicherry Company he transfers it 


to himself as agent for the latter company, for thereafter he pro- 
ceeds to deal with it as instructed on behalf of that company, He 
does not merely transmit to London a tum of money payable to 
the Pondicherry Company by the South Indian Company, He 
has to apportion the sum so payable between the Pondicherry Com» 
pany and the French Government in terms of the Convention and 
this is not a mere matter of dividing it by two, for, as appears from 
Exhibit D, share remitted to London is not the same as the share 
remitted to the French Government, It is one half of the net 
profits as ascertained in terms of the Convention that the French 
Government receives and the computation of this half involves 
calculation on the part of Mr, Rothera as the agent of the Pondi- 
cherry Company. Heis instructed from London to “ pay over 
to the French authorities’’ their moiety, How he can obey this 


instruction and pay over what, on the appellants’ submission, he’ 


has not. received requires for its appreciation a metaphysical 
subtlety remote from the prosaic realm of income tax law. How, 


it may also be asked, can he purchase a draft on London unless 


he bas the wherewith] to pay for it? The attempt to presert 
Mr. Rothera asan animated fost office fails when it is realised 
that his furctions far transcend the mere mechanical act of traus- 
mitting a sum to its recipient. He isthe paid agent at Trichixo- 
poly of the Pondicherry Company carrying on their agency in an 
office bearing their name and he is eutrusted with the important 
duties ‘on their bzhalf which he himself describes in his affidavit 
and which are set out inthe stated case, not the least important 
of which is to see to the carrying out of the financial arrangements 
between the Pondicherry Company on the one hand and the 
South Indian Company and the French Government on the 
other hand. If there is no receiving of money: by the Pondi- 


cherry Company until it is received in London then the remarkable’ 
result follows that of the sum payable by the South Indian Com-- 


pany to the Pondicherry Company a substantial part is never 
received by the latter company at all, for: the portion diverted by 


Mr. Rothera to the French Government is never received if Lon- 
don and if it isnot receivedin Trichinopoly it is apparently no- 


where received by the Pondicherry Company, It certainly is -not 
paid by the South Indian Company to the French Government, 


for there is no privity between them and if it is paidy as it is, by: 
Mr, Rothera*to the French Government it can only be so paid by- 


him after he bas received it, Moreover, the agreement with ‘the 
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South Indian Company requires that company to make payment 
to the Pondicherry Company “in India in rupees,” It may be that 
this might be complied with by a payment made in French India, 
although their Lordships express no opinion on this point, but at 
least it is clear that it would not be complied with by a payment in 
London, 

Their Lordships accordingly are of opinion that the income 
derived by the Pondicherry Company from the payments made 
to it by the South Indian Company is, on the facts stated, received 
in British India within the meaning of the Act, by the agent of 
the Pondicherry Company there on their-behalf. 

That these payments con:titute profits or gains of a “business” 
carried on by the Pondicherry Company was scarcely contested and 
their Lordships, following the decision in the South Behar Raikvay 
Company's cate (1) (cif, suh.) have no hesitation in so finding. It is 
unnecessary to go on to consider whether the business is carried on 
in British India, which is the form which Question (¢) takes, for it 
is enough if the profits of a business carried on by the assessee are 
received in British India and the place where the business is car- 
tied on is not material, The appellants expressed themselyes as 
desirous that the question of where their business is carried 
on should be left open, in view of possible ulterior consequen- 
cer, and their Lordships make no pronouncement on the 
point, 

Question (d) relates to the quantum of the assessment. The 
siatute permits the asses.ee ‘in computing the profits or gains of 
any business carried on by him to deduct “any expenditure (not 
being in the nature of capital expenditure) incurred solely for the 
purpose of earning such profits or gains.” The Pondicherry 
Company is taken bound in the convention with the French Mini: 
ter to “make over” to the Colonial Government ‘ one , half of the 
net profits” of the undertaking arrived at in the manner prescribed 
in the Convention. Iti3 claimed for the company that when it 
makes over to the Colonial Government their half of the net profits 
it is making an expenditure incurred solely for the purpose of 
earning its own profits, The Court below bas uyanimously 
negatived this contention and in their Lordships’. opinion has 


ee, e rightly done so. A payment out of profits and conditional on 


profits being earned cannot accurately be described as a payment 

made to eara prefits, It assumes that profits have fir:t come into 

existence, But profits on their coming into existence’ attract tax 
(1) [1925] A. C. 476. 
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at that point and the revenue is not concerned with the subsequent 
application of the profits, lt was persuasively argued that in as 
much as the Pondicherry Company as a condition of making any 
profits must pay over one half of them to the French authorities 
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charge on the undertaking. But the analogy in their Lordships’ 
opinion is imperfect, and the form in which the parties have 
contracted that the French Government shall participate in the 
success of the undertaking precludes the deduction claimed. 
English authorities can only be utilised with caution in the consi- 
deration of Indian incoms tax cises owing to the differences in the 
relevant legislation, but the principle laid down by Lord Chancel- 
lor Halsbury in Gresham Life Assurance Society v, Styles (1) is of 
general application unaffected by the specialties of the English 
tax system, 

“ The thing to be taxed,” said his Lordship, ‘Sis the amount 
of profits or gains, The word ‘profits’ I think is to be understood 
in its natural and proper sense—in a sanse which no commercial 
man would misunderstand. But when once an individual ora 
company has in that proper senso ascertained what are the profits 
of his business or his trade, the destination of those profits or the 
charge which has been made on those profits by previous agreement 
or otherwise is perfectly immaterial, The tax is payable upon the 
profits realized and the meaning to my mind is rendered plain 
by the :words ‘payable out of profits’,” 

Their Lordships thus find themselves in agreement with the 
result of the judgmsnt of the High Court on all material points, but 
they are not prepared to follow the course adopted below of answer- 
* ing categorically the Questions posed inthe stated case, which 
have not been so framed as to enable their Lordships by affirma- 
tive or negative answers to express their opinion upon the topics to 
which they desire to confine their decision and on which alone 
it is necessary to pronounce for the purpose of determining the 
appellants’ liability, Their Lordships will accordtngly humbly 
advise His Majesty that the order of the High Court of the 26th 
March, iga9, be varied by deleting therefrom the “following 
words :— 

“ And this Court by a majority being of opinion that the prot 
fits and gains of the Pondicherry Railway Company accrued in 
British India and hence it is liable to be tax@d arfd that the said 


(1) [1892] A. C. 309 (315), 
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Company carries on business in British India, within the meaning 
of the Indian Income-tax Act doth answer Questions (4) and (c) 
in the affirmative” 


. and substituting therefor the following :— 


“This Court doth declare in answer to Questions (4) and (c) that 
the Pondicherry Railway Company Limited is liable to be assessed 
to income tax for the years 1925-26 and 1926-27 under section 4 
(1) of the Indian Income Tax Act on the income- derived by it from 
‘the payments made to it by the South Indian Railway Company 
Limited in respect of the working of the Pondicherry Railway aa 


‘beirg income received in British India by the Pondicherry 


Railway Company Limited from the carrying on of its business,” 
And that the order-of the High Court of the rst May, 1929, bs 
varied by deleting therefrom the following words :— 

“And this Court being of opinion that the yearly payment made 
to the French Colonial Government is a distribution of profits and 
not an allowance deductible from those profits doth answer in the 


negative question (d), viz., ‘Whether in any event the income of 


the said Company that is liable to assessment to income tax is 


‘only that portion which is payable to it under the concession 


between it and the French Colonial Government’ ” 
and substituting therefor the following :— 

This Court doth declare in answer to Question (d) that in 
computing- the profits or gains of the business carried on by the 
Pondicherry Railway Company Limited for the purpose of assess- 
ment to Indian Income Tax no allowance is deductible in respect 


‘of the half share of net profits payable by the Pondicherry Railway 


Company Limited to the French Colonial Government.” 
With these variations their Lordsbips will humbly advise His 
Majesty that the orders appealed from be affirmed and the- 


‘appeal dismissed. The respondent will have his costs of the 


appeal. 
Freshfields Leese and Munns : Solicitors for the Appellants, 
Solicitors, India Office > Solicitors for the Respondent, 


‘ALT, M, Appeal dismissed; 
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PRESENT: Lord Macmillan, Sir George Lowndes and Sir Dinshah 
Muita, 


SRIJUKTA SARAJU BALA DEBI AND OTHERS 
v. 


SRIMATI JYOTIRMOYEE DEBI AND OTSERS, > 


[ ON APPEAL From TAE Higa COURT OF JUDPIC\TURE AT 
Fort WILLIAM IN BENGAL.] 


Absolute estate—Gift to daughter for mainten@nce—Miras Talukdari Patta— 
Putni Talukdart Patta— Malik, import of—Condition that taluk should 
not pass to the grantee’s daughter's heirs, tf valid—Condition res. 
training the alienation—-Condition giving a right of pre-emption~—-Gijt ever 
— Defeasance clause on failure of male issue of the graniee—Continual resi- 
dence. 


The words ‘Miras Talukdari Patta ’ imply a permanent and heritable estatz. 


The words Putni Talukdari Patta import a permanent: heritabte estate subject 
to a fixed rent. 


The word Malik imports {ull proprietary rights, unless there is something 
in the context to indicate an intention to the contrary. 


Bhaidas Skidvas v, Bai Gulab (1) and Jegmohan Singh v. Sri Aath (2) 
referred to. 


The condition In the Patta that the ‘ Taluks should not in any case pass to 
the heirs of the daughters of the grantee does not imply an estate to be determi- 
ned on the death of the grantee, It is an attempt to alter the legal course of 
Succession to an absolute estate, and is therefore void. 


Fotendro Mohus Tagere v, Ganendra Mokun Tagore (3) referred to. 


The condition in the Patta that neither the grantee (daughter) nor her said 
heirs should transfer the taluks cr any part thereof by way of gift except a gift for 
‘a religious purpose, which also should not exceed five pakhis, is repugnant to 
the absolute estate and is void. i 


Lalit Mohun Singh Rey v, Chukkun Lal Roy (4) referred to. 


The condition giving a right of preemption to the grantor and his heirs in 
certain events implies a power of sale and is inconsistent with the notion of an 
estate for life. 


A defeasance clause provided that if the persons designated as the heirs of 
the daughter, that is, hersons, their male descendants ceased to exist, the Taluk 
should revert to the grantor and his heirs : 


(1) (1921) L. R. 49 1. AL 3 345 G. L. J ate 
(2) (1930) L. R. 57 1. A, 291 ; 52 C. L, J. 462. 
{3) (1872) L, R. 1. A. Supp. 47; 18 W. R. 359; 9 B. L R. 377. 
(4) (1897) Ls R. 24 L. A, 76; L L, R. 24 Calc. 304. 
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Held, that the event referred to being an indefinite failure of the male istuc 
of the daughter, the attempted gift over was void. 

‘The condition in the lease as to continued residence was of no binding 
effect. 

A Hindu may give a property by way of executory gift upon an event which 
is to happen, lf at all, immediately on the close of a life in being and in favour 
of a person born at the date of the gift, and such a gift over might be a sufficient 
indication that only a life estate to the first taker was intended. 

Sreemuify Soorjeemoney Dossty v. Denobundos Mullick (1) and Tagore v. 
Tagore (2) referred to. 

Privy Council Appeal No. 70 of 1929 by the Plaintiff from a 
decree of the High Court of Calcutta, affirming the decision of 
the Subordinate Judge of Dacca, 

The material facts appear sufficiently from the judgment of their- 
Lordships, 

Dunne, K. C, and Wallach for the Appellants, 

Dube, K. C. and McNair for the Respondents, 

The judgment of their Lordships was delivered by 

Sie Dinshah Mulla :—Tbis is an appeal from a decree of the 
High Court of Calcutta affirming the decision of the Subordinate 
Judge of Dacca. 

The question for their Lordships’ consideration is whether 
on a true construction of three leases executed by Raja Kali 
Narayan Roy Chowdhury in favour of his daughter Kripamoyee 
Debi she took an absolute estate or an estate for life. Both the 
Courts in India agreed ia holding that she took an absolute 
estate of inheritance which she could dispose of by deed or will. 

All the three leases are described as miras talukdari puttas 
and puint talukdari putas. The words "miras talukdari putta” 
imply a permanent and heritable estate. The words “ utni 


‘talukdari putta” import a permanent heritable estate subject to 


a fixed rent. The leases comprised properties forming part of 
the Raja’s semindart estate, 

The firat lease was executed on March 22nd, 1865, It begins 
with a description of the properties and after reciting the annual 
income thereof proceeds as follows :— 


“You being my daughter, I grant you mirash taluh, by fixing 
Rs, 2,926 as the sadar rent thereof, for your maintenance, without 
selami, out of my affection for you. You and*tyour sons born of 
your womb, and the sons born of their loins, in succession; and 

(1) (1862) 9 M. I. A, 123. G 
(3) (1872) L. R, Supp. 47 (69-70); 18 W. R. 359; 9 B. L. R. 377. 
á ` 
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the daughters born of your womb, shall continue to enjoy (the 
same) on paying the said sadar rent into my Zemindari Sherista 
year by year, according to the instalments mentioned below, and 
` living in village Joydebpur, with right of transfer by sale and gift 
and by cutting and filling up and by making homestead and 
orchard, according to the terms written below.” ; 
The sons, the male descendants of the sons, and the daughters 
of Kripamoyee are described in subsequent parts of the lease 
sometimes as “ your said heirs,” and sometimes as “ your heirs,” 
The “terms” referred to above are as follows :— 


“So that the descerfdants of your daughter and the adopted 
sone or other sons of like character in your family, or your 
husband or co-wile and the children born of her womb, and the 
husband of your daughter, etc.—or the heir of any other kind 
should not have any right to this /a/sé; and the right which I 
grant, of transfer by sale or gift, you will not be able to exercise 
freely according to your wish: Itis special in this way—that if 
you wish to make a gift of some land for the spiritual benefit of 
your father, mother, mother-in-law or father-in-law, or for any 
religious act, you will be able to make gift to your Guru or 
Purohit of lands not exceeding 5 pasts in each act; you or 
your said heirs will not have the right of makiog any gift exceed- 
ing the above, God forbid if your heirs aforesaid be under the 
necessity of making a sale or giving in mortgage by way of condi- 
tional sale or of giving Zjara or Kaimi Fatia, etc., or of making 
transfer in any way of the whole or any portion of this sa, then 
you or they will have to sell the same to me or to my heirs at 
the value of ten gandas (times ?) the amount of the realisable 
rept that may remain after deducting the Sadar rent, or grant 
Kaimi Mirash Patta thereof, or, if it be necessary, to give in mort- 
gage by way of conditional sale or grant Zjara Patta, you will 
have to do it according to rule ; but you will not be able to sell 
or transfer as aforesaid, in any way, or mortgage by way of con- 
ditional sale or grant Jjzra or Kaimt Mirash Patta to any 
other person, If you or they do so, the same will be rejected, 
If í or my heir on being requested, fail to purchase, etc., as 
aforesaid, or*do not take in mortgage by way of conditional sale 


on Zjara or Kaimi Mirask lease, then you or your heirs as À 


aforesaid will be able to put in a petition in Court, by mentioning 
the terms of this gaffa, and on the expiry of three months from 
the date of fhat petition, to sell or give in mortgage by way of 


conditional sale or grant Zjara or Kaimi Mirash Patta or transfer 
z e 
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roe. in any other way; to that no objection on my part or on the part 
1931. of my heirs will avail,” 
Srijakta Saraju ' Then follows a de feasance clause in these terms _— 
Bala Debi u Further, if you or your heirs as aforesaid willingly give up 


Srimati E ERN your residence in Joydebpur, and, God forbid, if the particular heirs 
Debi. of ysu, whose rights have been mentioned in respect of the lands of 
Sir Dinshah Mulla, this | patia, cease to exist, then tbe terms written in this Zaf/a will 
7 become inoperative and ‘the Za/w& will revert to the right of me 

and my heirs.” 

As the net income of the properties comprised in the first 
lease was considered insufficient for the maintenance of Kripa- 
moyee, the Raja executed on June soth, 1867, another lease of 
otber properties in her favour, The lease, after reciting the 
grant of March aand, 1865, and the Raja’s desire to provide an 
adequate maintenance for ner, runs as follows :— 

 Apprehending that the income of the said zalu may not be 
sufficient for your proper maintenance, 1 grant you mirash taluk 
of the aforesaid /aévks, for your maintenance, fixing Rs, 344 as 
the annual /ama, witnout Selami, You shall enjoy the same on 
payment of the said rent, annually, according to the following 
instalments, aa musk in possession, by right of the Mirash Taluk, 
of all rights and interests relating to the faéeh, vizą, d284f, nal, 
kasil, patit, bil, jhit, char, bauk, river, sada, reformed lands after 
diluvion, tank, ditch, Aaf, flelus, gola, ganjas, falkar, bankar, jalkar 
jamas, distinguished places, with trecs and the rights over Mirash- 
dars and Aowladars, while living in Joydebpur, with the sons born 
of your womb and tneir male descendants in succession, and the 
daughters born of your womb, and by cutting, filling up, making 
dastu and orchards, and being entitled to transfer by sale and gift, 
according to the terms stated below.” 

The terms referred to are the same as those contained in the 
first lease. 

On March sth, 1877, the Raja executed a third lease, whereby 
he substituted certain properties for some of the properties granted 
by the first lease, Ths lease, after reciting the two previous grants, 
runs as follows :— . 


“ Accordingly, in lieu of the said Kaims Mokarari Jama . . 

“I give you patni talukdari patia in respect of my purchased faimă, ` 

named Ramballay . . . on account of my affection for you. You 

and your sons bérn of your womb, and the sons born of their 

loins, in succession, and the ddughters born of your womb, shall 

continue to possess (the same), living in village Joydebpur, on- 
fi ; 


. 
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paying into my Zemindary Seristathe said Sadar Jama, annually, 
according to, the instalments written below, by realising the Jama 
of the patní taluks from the ftalukdars according to the terms 
written below, being maHh in possession by right of mirush taluk- 
dari, in all the lancs and Jamas relating to the whole zalu written 
in the palta, by cutting and filling up, by making homesteads and 
orchards and by being entitled to the right of transfer by sale -and 
gift.” g 

The instrument then proceeds in much the same terms as the 

first leaso, 
-  Kripamoyee entered into possession of the properties demised 
„to her under the three leases and enjoyed the rents and profits 
‘thereof during the remainder of her life, The Raji died in 1878, 
Kripamoyee died on April 22nd, 192c, without issue, She left 
a will of which the first respondent is the executrix, The latter 
entered into possession of the leasehold properties and divided 
them among the other respondents who are the legatees under 
the said will. 

On April 15th, 1923, the plaintiffs, who are the appellants 
before this Board, alleging that they were the nearest reversionary 
heirs of the Raja, instituted the present suit in the Court of the 
Subordinate Judge of Dacca against the respondents for a declara- 
tion that Kripamoyee took only an interest for her life in the 
properties comprised in the three leases, and that she had no 
power to dispose of them by will, and they claimed possession 
of the properties. Written statements were filed and several 
issues were framed, of which only the eighth was tried. It is in 
these terms ;— 

“ Has the force and effect of the mirash fatias in dispute ceased 
‘to have ary cffect after the death of late Kripamoyee Debi? 
What was the interest given to late Kripamoyee Debi by the said 
deeds? Have the plaintiffs acquired any right in the disputed 
properties after the death of late Kripamoyee Debi?” 

Both the Courts in India held that Kripamoyee took an abso- 
lute estate of inheritarce under the leases and that she was 
entitled to dispose of the properties by her will, The, plaintiffs 
tave appealed to His Majesty in Ccuncil. 


The contention on behalf of the .appellants has been that 
none of the three leases contains any words which confer an 
absolute estate upon Kripamoyee, that the intgntiog of the Raja 
was to create a-series of life estates with limited powers of aliena- 
tion, and that even if Kripamoyee took an absolute estate the 
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taluks passed under the defeasance clause to the appellants as the 
Raja’s heirs on her death without leaving her surviving any of the 
persons designated as her heirs in the leases, 

The three leases, it will be observed, are similar in terms except 
as to the words of gift contained in them, But though the words 
of gift are different, their legal effect, in their Lordship’s 
Opmion, is the same; the words of gift in the first lease 
confer upon Kripamoyee an absolute estate as effectively as if she 
was constituted “ malik” of the properties. The second and the 
third leases constitute her ‘‘a/k” in express terms and the word 
“malik” imports full properietary rights, unless there is some- 
thing in the context to indicate an intention to the contrary : 
see Bhaidas Shivdas v., Bai Gulab (1), Jagmokan Singh v, Sri 
Nath (2). 

It was urged for the appellants that the context did indicate 
the intention on the part of the Raja not to give an absolute estate 
to his daughter and that this was to be found inthe condition 
subject to which the grant was made, Their Lordships do not 
think that those conditions, taken singly or collectively, cut down 
the absolute estate into one for life, : 

The first condition is that the su/sks should not in any case 
pass tothe heirs of the daughters of Kriparoyee, This can 
hardly be read as implying an estate to be determined on the death 
of the grantee, lt is rather, in their Lordships’ opinion, an attempt 
to alter the legal ccurse of succession to an absolute estate and it is 
therefore void, /ofendromohun Tagore and another vy. Ganendra 
Mokun Tagore (3). 

The next condition is that neither Kripamoyee nor her said 
heirs should transfer the ¢a/sRks or any part thereof by way of 
gift except a gift for a religious purpose which also should not’ 
exceed five pakis. This, again, their Lordships think, is more 
consistent with an attempt to restrict the powers of an absolute 
owner than an intention to enlarge the powers of a life tenant, As 
stich a restriction it is repugnant to the absolute estate and is void 
on that ground: Lalit Mohan Singh Roy v. Chukkun Lal Roy 
and othegs (4). ' 

The last condition gives a right of pre-emption to the Raja 


and his heirs in the eyents mentioned therein, This condition 


(3) (1921) L, R. 49 L À. 23 35 C'L J. 314. 

(2) (1930) L? R. 5? 1. A. 291 ; 52 C. L. J 462. 

(3) (1872) L. R. 1. A. Supp. 47 38 W. R. 359;9 B, L. R, 3776 
(4) (9897) L. R241. A. 763 L L. R, 24 Cale. 304. 
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impliés a power of sale rather than negativing it, and is inconsis 
tent with the notion of an estate for life, 


The conditions referred to above are followed by a defeasance 
clause which provides that if the persons designated as the heirs 
of Kripamoyee, thatis her sons, their male descendants, and 
her daughters “ cease to exist,” the /¢a/sks should revert to the 
Raja and his heirs. A Hindu, no doubt, may give property by 
way of ex:cutory gift upon an event which isto ‘happen, if at 
all, immediately on the close of a life in being and in favour ofa 
person born at the date of tne gift and such a gift over might be 
a sufficient indication that only a life estate to the first teker was 
intended : Sreesmusity Soorjeemoney Dossey v. Denobundoo Mullick 
and others (1), Tagore v. Tagore (2) supra, That, however, is 
not the case here. The event which is referred to in the leases is 
an indefinite failure of the male issue of Kripamoyee and the 
attempted gift over is therefore void, . 

No reliance has been placed by the appellants upon the con- 
dition as to continued residence in Joydevpur, which is clearly 
of no binding effect. l 

For the abuve reasons their Lordships are of opinion that the 
two Courts in India have rightiy co istruzd the leases as giving to 


Kripamoyee an absolute estate of inheritance which she could 


dispose of as she pleased, and they will humbly advise His Majesty 


that the appeal should be dismissed with costs, 
Solicitors, India Offices Solicitors for the Appellants, 


Watkins & Hunter; Solicitors for the Respondents. 
A. T, M, Appeal dismissed, 


(1) (1862) 9 M. I. A. 123. - 
(2) (1872) L. R. I. A. Supp. 47 (63-70). 
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Present: Lord Thankerton, Lord Russell of Killowen and 
Sir Dinshah Mulla, soe ane 


RAI SAHEB SUNDERMULL AND ANOTHER 
Š t 1. 
i JOHN CARAPIET GALSTAUN. 


[On APPEAL FROM THE HiGHA COURT OF JupIcaToRE AT FORT 
WitiiaM IN BENGAL, | 


Merigage, su% on —Personal decree, when to be passed—Censemi decree provid- 
ing for decret absolute—Rxles of the Original Side, Calcutta High Court— 
Leave to be reserved in the preliminary decree to make an application for. 
personal judgnent after a sale has bees carried out—Ctoil Procedure Code 
(Act V of 1908), O. 34 R. 6, applicability of, if excluded by departure from 
strict form of preliminary decree ~Power of Court to give personal judgment, 
tt dependent on O. 34 R. 6—Decree absolute for sale~ Certain sum of 
money due spon a security, . 


The provisions as to final decree in a mortgage suit apply only where there 
has been a preliminary decree of the kind contemplated by Rule 4 of Order 34 
of the Code of Civil Procedure. 


When a mortgagee brings a suit to enforce his ode the Court will not 
allow him to enforce it by a personal judgment against the borrower until he 
has exhausted his remedies against the security. It is a form of relief which, 
in the ordinary way, will not be given to a mortgagee unless and until this 
stage has been reached, The power of the Court to give that form of relief 
does not depend upon Rule 6 of Order 34 of the Code of Civil Procedure which 
is a provision giving direction to the Court ag to the time and manner at and in 
which the relief is to be given, 


An ordinary decree absolute for sale is, striclly speaking a decree that may 
only be executed by sale. But when a declaration is made that a certain sum of 
money is due upon a security one may and often does talk of executing the: 
decree by sale and then afterwards by getting a personal judgment and enfore- 
ing that. 


A suit on mortgage was settled on the basis of certain terms scheduled to 
the consent decree of the 25th March, 1925. The terms of the settlement made 
the defendants admit that the eum of Ia lacs was due for principal. The 
defendants consented to an immediate decree absolute for sale for said amount 
carrying interest at the rate of 7 per cent per annum from the Isé February, 
1925, until payment in full. The terms provided that the decree would 

° not be executed by the sale of the mortgaged properties or otherwise for a 
period of 5 years subject to the conditions following: that the defendants would 
pay off one lẹ each sear, that they would pay interest by equal monthly isstal- 
ments or the amount due from time to time by the 15th of each month; that in 
the event of defanlt in making those payments the whole of the balance of the 


decretal amount, interest and costs then due and unpaid would at once become 
r) s 
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due and the plaintiff would be at liberty to execute the decree by salę of the 
mortgaged properties in suit through Court in the usual way. Default was 
made and on the 27th January, 1926, the plaintiff made an application to 
enforce his decree. A reference was made to the Registrar, Original Side, who 
reported’ as to how much had been’ paid of this sum of 12 lacs with interest 
at 7 pér cent per annum from the rst February, 1925, Ultimately a final order 
for sale under- this consent decree was made on the gth August, 1926,. On 
that day the order passed was: ‘It is ordered and decreed that the premises 
Comprised in the mortgage in the said decree mentioned or a sufficient part 
thereof be sold with the approbation of the said Registrar to the best purchaser 
or purchasers,” Thereafter the properties were sold but they failed to produce 
sufficient to cover the amouit. The plaintiff then appiled for a personal decree 
for the balance: 3 


' Held, that the decree did not contravene the provisions of the order in the 
rules of the Original Side of the Calcutta High Court, as there was a personal 
liability resting upon the borrowers in respect of the money lent, 

‘That though there was a departure by consent from the strict form of an 
order for sale, such departure wou'd not affect the applicability in principle 
and substance of the provisions of Order 34 Rule 6 of the Code of Civil Proce. 
dure. 

That it was open to the Court on motion in this case to give a personal, 
judgment against the mortgagors for the balance, 


That the mere fact that the consent terms were silent about a personal 
judgment would not deprive the lender from recovering his money back from ne 
borrower. 


That the mortgagee did not give up his right to judgment for the balance 
against the mortgagors. 

Privy Council Appeal N». 35 of 1930 by defendants Nos. r 
and 2, against the decree of the High Court (Rankin C. J. and 
Buckland, J), dated the roth December, 1928, affirming a decree 
of Mr, Justice Lort- Williams, dated the 13th -July, 1928, upon 
‘a motion brought pursuant to a notice, dated the sth June, 1928, 
in the course of a suit to enforce a mortgage. 

The material facts are ‘stated in the following judgments of the 
High Court on its Appellate Side which are as follows :— . 


Rankin, ©. J.:—This is an appeal from an order made by 
Mr. Justice Lort-Williams upon a motion brought pursuant to a 
notice, dated the fifth day of June, 1928 in the course of Å suit to 
enforce a mértgage, It appears that the mortgage security was 


created in or about 1919 and that a sum of Rs, r2 lacs was advanced ° 


upon the tecurity, 
The suit in the course of which the order‘comfplained of is 
made was brought by the mortgagee ‘Mr, Galstaun in June 1921 


and that, ag originally framed, was a suit against defendants. 
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Nos, x and 2—the parties who had entered into the transaction 
with him, The third defendant was a puisne encumbrancer and at 
some stage of the suit certain other persons, some of whom were 
minors, were made parties to the proceeding on the theory that 
they might claim that they were interested in the mortgaged pro- 
perty, being joiat members of a Hindu Mitakshara family along 
with defendants Nos, 1 and 2, 

The suit did not come on in the ordinary way for trial, because 
it appears that on the 25th of March, 1925, it was settled on the 
basis of certain terms scheduled to the consent decree of that 
date. It was declared with the consent of the parties appearing 
through their respective Counsel that the said terms of adjustment 
ought to be carried out and the same were ordered and decreed 
accordingly, The whole of the arrangement is given not in the 
body of the decree but11 the schedule, that is to say, the language 
of the parties themselyes is in the sc edule, Broadly speaking, 
the arrangement was this, that these alleged Mitakshara co-sharers 
agreed that they had no interest in the mortgaged property and 
agreed to its being treated as a property which the defendants 
Nos, í and 2 were entitled to pledge, 


As regards defendant No. 3 he was not in a position to 
object to the enforcement of the mortgage. Defendants Nos, r 
and 2, in these circumstances, proceeded to deal with the matter 
in this way that the arrears of interest upon the loan calculated up 
to the end of January 1925 were to be liquidated by the deli- 
very of certain goods. That left tobe dealt with a net sum of 
twelve lacs (Rs, 12,009,000) principal due upon the mortgage as 
from the rst February 1925 and with reference to this sum it was 
not necessary to make any calculation because there wasa clean, 
sum of twelve lacs (Rs. 12,00,000) that was going to be dealt with 
by the arrangement, Now, the terms make defendants Nos, r and 
2 admit that the sum of twelve lacs is due for principal, They 
then make them consent to a “decree absolute for sale” for the 
said amount carrying interest at the rate of 7 per cent, per annum 
from the rst February 1925 until payment in full. So the agree- 
ment is an agreement to an immediate decree absolute, The 
terms go on to provide for a stay of execution of that®*decree, “the 


“decree will not be executed by the sale of the mortgaged proper- 


ties or otherwise for a period of five years on certain conditions,” 

The conditions of the stay wera that the defendants Nos, r and 2 

would pay off one lac in each year and that they would pay interest 

by equal monthly instalments on the amount dye from time tọ- 
$ ; 


+ 
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time by the 15th of each month, There is a clause which say 
that in the event of default in making those payments the whole of 
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and unpaid will at once “become due” and the plaintiff will be at 
liberty "to execute the decree by sale of the mortgaged proper- 
ties in suit through Court in the usual way.” Iam not of opinion 
that any light is thrown upon the present controversy by any other 
terms in this cbnsent decree, A certain sum became the decretal 
amount, and an order absolute for sale was made, It was stayed 
for a period of five years upon certain terms, It was provided 
that if thess terms were ngt complied with the plaintiff was to be 
at liberty to execute the decree by sale of the mortgaged proper- 
ties in suit through Court in the usual way. It appears that default 
was made and onthe 27th January, 1926, the plaintiff made an 
application to enforce his decree, By that time it is obvious 
that it was necessary to make a calculation to find out how much 
had been paid of this sum of twelve lacs with interest at 7 per cent 
per annum from the rst February 1927, Accordingly there was a 
reference to the Registrar and he did report on the matter: 
ultimately a final order for sale under this consent decree was 
mide on the gth August 1926. On that date there was really for 
the first time a final crder for sale, “It is ordered and decreed that 
the premises comprised inthe mortgage in the said decree men- 
tioned or a sufficient part thereof be sold with the approbation of 
the said Registrar to the best purchaser or purchasers” and so 
forth, 


Thereafter last year and in the present year the properties were 
sold but they failed to produce sufficient to coverthe amount, 
The order complained of his bsen made by the learned Judge on 
the application of the plaintiff for a perso nal decree for the balance 
against the defendants Nos. rand 2. [tis to be pointed out that 
there is an order in the rules of the original side which gives a 
direction to this effect ; that when an ordinary preliminary decree 
is being drawn up, it shall always include a clause to say that leave 
is reserved to the plaintiff to make an application for personal 
judgment after a sale has been carried out, In the present casa 
the terms of tha decree were not drawn up by the Couri’s office at 
all, The decree in this case so far a3 the Court was concerned was 
a decree that certain parties having agreed to certain things in the 
schedule, it is ordered that it should be carried ous, The learned 
Judge has rightly, in my judgment, come to the conclusion that in 
this case there was a clear personal liability resting upon the 
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borrowers in respect of the money lent and two contentions have 
been advanced before us, 

- The first is the contention as a matter of procedure dnd on an 
examination of the terms of Or, 34 of the Code of Civil Procedure 
to the effect that r, 6 does not in terms apply to this case and that 
itis not possible to get a personal decree in this suit whether 
‘or not any personal liability remains upon the Defendants Nos, 1 
and 2, . 


- The second contention is that upon a true construction of this 
consent decree, the bargain between the parties was a bargain that 
the mortgage should be enforced ina certain way ; that it means 
and intends that it was not to be enforced in any other way—in 
particular not to be enforced by a personal judgment, In my 
opinion both of these contentions fail. It has been pointed out on 
the strength of the case of Bechu Singh v. Bicharam Sahu (1) that 
when you read the rules in Or, 34, the provisions for a preliminary 
decree and a final decree have to ba read together. According to 
the strict interpretation, the provisions as to a final decree apply only 
where there has been a preliminary decree of the kind contemplated 
by the previous rule. Inthe sams way when we come tor, 6, it is 
contended that the words “ whera the net proceeds of any such 
sale are found to be insufficient to pay the amount due to the 
plaintiff if the balance is legally recoverable from the defendant 
otherwise than out of the property sold, the Court may passa 
‘Wecree' fot such amount,” that this rule operates only where the 
previous proceedings have been in exact compliance with rr. 4 and 
3. Itis said that because in this case the consent decree was 
nota preliminary decree in complete accordarce with r. 4 and 
because there has not been a final decree in complete accordance 
‘with r. 5, therefore, the operation of r. 6 cannot be tolerated in 
these proceedings and that there is no provision whereby judgment 
can be had against the defendants personally, even supposing that 
there was no bargain to the effect that the defendants should be 
relieved of their personal liability, I reject that argument 
entirely, It is well settled in Indian law that when a mortgagee 
brings a suit to enforce-bis mortgage, the Court will nat allow him 
to enforce it by a personal judgment against the borrower until he 
has exhausted his remedies against the security.e According to the 
view taken by many Indian Courts it is wrong at the time of 
making a° fina? order for sale to order that if the proceeds are 
insufficient, there will be a personal decree, The usual practice is 


certdinly that the personal decree is not- even granted until the 
e s 
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sale has been carried out and the deficiency ascertained. 
lt is a form of relief which, in the ordinary way, will not be 
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given to a mortgagee unless and until this stage has been p,: caheh Sunder- 


reached. I need not say that the power of the Court to give 
that form of relief does not depend upon r, 6 of Or, 34 which is 
a provision giving direction to the Court as to the time and man- 
ner at and in which the relief is to be given. In the present case if 
there was a departure by consent from the strict form of an order 
for sale, it is to my mind, none the less erroneous to contend that 
there must needs be a substantial departure in principle and in 
substance from the provisions of r, 6, As regards the power of the 
Court in the mortgage suit to make the order, I am not of opinion, 
that the inclusion of the clause reserving leave to the plaintiff 
Operates any magic in this matter, I have no doubt atall that it 
was open to the Court on motion in this case to give a personal 
judgment against the mortgagees for the balance, 


I come now to the only contention that appears to me to have 
any relation to the merits—the contention, namely,—whether there 
is enough in this consent decree to show that the plaintiff gave up 
his right to a judgment for the balarce against these mortgagors, 
The fact that in the terms of settlement nothing was said about a 
personal judgment, seems to me to have no such meaning as is 
contended for, In the ordinary way a decree such, for example, as 
might be passed by any Mofussil Court under, or by an analogy to, 
the terms of the Code of Civil Procedure would contain no refe- 
rence to the right to a personal judgment, An order of the kind 
contemplated by the Code would be made in due course, In this 
case the parties had not got to the stage at whicb, in law, the right 
to get a personal decree had accrued to them, I do not think that 
the mere fact that the consent terms are silent is any good reason 
for supposing the parties to intend the very extraordinary conse- 
quence to be operated by the mere silence that the lender was to 
forego his right to recover his money back from the borrower, if the 
security be deficient. I agree with the learned Judge on an exami 
nation of the terms of the document that there is something in this 
document pointing to the contrary. Ido not think it can be put 
higher thar? that. I do not say that it amounts to an impos- 
sibility but there is something in the document which point? 
against the idea that it was any part of this bargain that the 
plaintiff should give up his right to a persoffal jidgment. An 
ordinary decree absolute for sale is, strictly speaking, a decree that 


may only be executed by sale. But when a declaration is made 
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that a certain sum of money is due upon a security one may and 
often does talk of executing the decree by sale and then after- 
wards by getting a personal judgment and enforcing that. In this 
case the decree absolute was to be stayed for five years, It was 
duly stayed and the terms of the stay were: “will not be execut- 
ed by sale of the mortgaged properties or otherwise for a psriod of 
five years.” In my judgmest those words would ordinarily point to 
the obtaining of a personal judgment for the balance unrealised 
by the sale. Then “to execute the decree by sale of the mort- 
gaged properties in suit through Court in the usual way” must 
mean, in my opinion, that the ordinary precess will apply because 
the conditions of the stay have not been fulfilled. If it had been 
intended that there should be an exception of so important a 
a character as to deprive the plaintiff of the benefit of a personal 
covenant, I can only say that Ido not think that either of those 
clauses would have been used, 

In my opinion the order made by the learned Judge is right for 
the reasons which he has given ard this appeal should be dismissed 
with costs, 

Buckland, J.—I agree. 

De Gruyther, K. C. and £A. T, Mac Mitlan for the Appellants, 

Dunne, K. C, and G. D. MacNair for the Respondeuts, (who 
were not called upon.) 


The judgment of their Lordships was delivered by 


Lord Thankerton :—The question raised in the present 
appeal is a very short one and turns mainly on the construction of 
a compromise which was come to by the parties and which was 
approved of by the consent order of the High Court, dated the 
asth March, 1925. 

Their Lordships agree so entirely with the opinions which 


-have been expressed by the Chief Justice, Sir George Rankin, 


and by Mr, Justice Lort-Williamg in the Courts below that they 
do not find it necessary to add anything further, and they will 


“humbly advise His Majesty that the appeal should be dismissed 


with costs. 
Nicholson, Graham and Jones: Solicitors for the Appellants, 
Price, Marley and Rugg. Solicitors for the Respondent. 

4. T., M, Appeal dismissed, 
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Present: Lord Russell of Killowen, Sir George Lowndes and 
Sir Dinshah Mulla, 


JAGMOHAN DAS 
v. 
JUGAL KISHORE AND ANOTAER, 


[On APPEAU FROM Tae Carer Court cF Ovp# at Lucknow |] 


Prisrity—Sale set aside under O. 21 R. 89 of the Code of Civil Procedure 
(Act V of 1908)—Compensation money paid to the awction-purchaser— 
Transfer of Property" Act {1V of 1872), Sec, 7a.—Subrogation—Sale of mort- 
gaged property. 

A subsequent usufructuary mortgagee is not entitled to priority as regards 
amount paid as compensation to the execution purchaser when the sale held under 
the previous mortgage was set aside under Order 21 Rute 89 of the Code of 
Civil Procedure. He is entitled to be subrogated for the excess amount paid 
for setting aside the sale after deducting the amount which he agreed to pay the 
mortgagee when he executed the deed of mortgage. 

Privy Council Appeal No. 59 of 1929, by the Defendant, from 

a judgment and decree, dated 26th April, 1928, of the Chief Court 

of Oudb, which affirmed a judgment and deqgps of the Subordinate 

Judge of Lucknow, dated the 27th May, 1927. 


The material facts are stated in the following judgment of the 
Chief Court of Oudh (Z. Stuart, Chief Judge, and E, M, Nanavatty, 
Judge.) 

“This appeal has been presented by a certain Jagmohan Das, 
brother of Indar Prasad, The brothers are money-lenders in 
Lucknow, Jagmohan Das in these proceedings represents the 
interest of both brothers, The appeal has come into being in the 
following manner, A lady called Bakhtawar Begum together with 
her husband Muhammad Hadi had executed four deeds in favour 
of Jugal Kishore and Parsotam Das, the sons of Lala Har Narain, 
money-lenders of Lucknow, The first of these deeds is a regis- 
tered deed of simple mortgage dated r2th March rors (exhibit 1) 
and the remainders are a deed of further charge dated arst 
August 1935 (exhibit 2), a second deed of further charge dated 
sth October 915 (exhibit 3), and a second deed of mortgage 
dated sth Octobey 1gts (exhibit 4), The position of the appel- 
lant was this, He held deeds of mortgage prior to the deeds 
exhibits 1 to 4. He was further entitled to put up by ‘subrogation 
previous nfortgages which he had satisfied as a shield and he was 
also the holder of subsequent mortgages exhibits C, 11 dated 8th 
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July 1916 and C, 12 dated 3rd April r917. He was impleaded in 
the suit out of which this appeal arises not as a prior mortgagee 
but as a subsequent mortgagee but being impleaded asja subse- 
quent mortgagee he, as he had every right to do, put forward his 
claim under the prior deeds, The suit concluded in a preliminary 
decree for foreclosure as against the mortgaged property in which. 
certain rights of the appellant were safeguarded. The appellant's 
case is in the first place that the amount declared requisite for 
redemption of the foreclosure decree is excessive and in the 
second place that full regard bas not been paid to his claims, 
He is of course interested in the reduction of the amount payable 
for redemption as, being a subsequent mortgagee, he has with 
others aright to redeem. We find it desirable in this particular 
appeal to take the grounds of appeal seria#im, The first ground 
taken was that the plaintiffs had failed to prove that exhibits 1, 2, 
3 and 4 had been executed for good consideration, There is 
ample evidence that they were executed for good consideration 
and this point was not pressed by the learned Counsel for the 
appellant. He has argued at length upon the next three grounds, 
The learned trial Judge has found that under the provisions of 
deeds Nos, r to 4 the plaintiffs are entitled to have the interest 
calculated as compound interest with six monthly rests. The 
learned Counsel for the’ appellant argues that on a {rue construc- 
tion of these deeds interest is either not compound interest or if 
compound interest, cannot be awarded for a period subsequent 
to the first three years. We proceed to examine these deeds upon 
these points. 

“Deed No, ricontains the following provisions :— 

“Interest on the mortgage money at 15 annas per cent pet 
month shall be paid half-yearly according to Hindi month and 
the Sambat year Vikramaditya. The interest for any half-year 
shall not be allowed to remain unpaid. 

“Tf default be made in payirg the interest of any half-year 
then the interest which becomes due for the half-year shall be 
added*to the principal money and on the aggregate sum also 
interest at the above rate shall be paid till satisfaction, ° 

“Tf the mortgage money be not paid at the stipulated time 
then from the date of the expiry of the stipulated period till the 
day of payment, interest at the rate fixed shall be paid,’ 

. “We agree with the learned trial Ju lge that under these provj- 
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sions compound interest must be charged until the full amount due 
on the deed is satished. From the very commencement we have 
the period for the calculation of interest given six-monthly a con- 
dition which would not be present if interest were not calculated 
at compound rate. It is clearly stated that interest is to be 
added to the principal and interest charged on that until satisfied, 
We cannot understand the expression “interest at the rate fited” 
to mean simple interest at 15 annas per cent per month, It clearly 
means that after the period stipulated for the repayment of the 
principal has arrived interest is 1o be charged according to the 
previous condition from that period onward. The two deeds of 
further charge exhibits 2 ard 3 refer explicitly to the deed 
exhibit 1 and they state clearly that, with the exception that the 
rate of interest bas been raised from 15 annas per cent per month 
to one rupee per cent per month, the conditions of the deed 
exhibit 1 ought to be applied to the deeds exhibits a2 and 3. 
Therefore compourd interest has been rightly charged under these 
deeds also. Deed exhibit 4 states in the clearest possible terms 
that the interest is to be compound interest. We therefore decide 
the pleas taken in grounds Nos, 2 to § against the appellant. The 
fifth, sixth, seventh, eighth, ninth and thirteenth grounds are in 
respect of the same matter, They refer to that portion of the 
decision which is contained under the head of is:ue 3 (11). The 
father of Bakhtawar Begum had mortgaged in 1896 two villages 
Dayanatpur and Badsbahpur Ghar to the then Maharaja of 
Balrampur whose estate was under the management of the Court 
of Wards. On a7th July 319to, ske had sold to Indar Prasad a 
half share in Dayanatpur, Badshahpur Ghar, Banwaripur and 
Silaula Khurd, all villages in Cawnpore, together with a small 
‘ property in Lucknow. A part of the consideration for the 
transfer was that he should pay off half the amount due to the 
Balrampur estate which was calculated at twenty-two thousand 
rupees, After this deed of sale was executed Indar Prasad transfer- 
ed a one anna share in all the four villages to Saiyad Ahmad Raza 
by a deed of gift, The lady sued Ahmad Raza forthe one anna 
share in these villages in circumstances which are completely 
unconnected with the present case and obtained that share back 
from him, Subsequently the Balrampur estate instituted a suit 
on the basis of the mortgages of 1896 and obtained a decree and 
brought the villages to sale, The appellant who wag then repre- 
senting Indar Prasad paid the amount due under the decree and 
got the property released, The learned trial Judge has given the 
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appellant credit for this fact and has permitted him to use this 
redemption by way of subrogation, He has considered that he 
may use this redemption to the extent of one-half, In the end he 
did pay off one half of the debt. He can obtain no return for 
that, but he is entitled to obtain credit for the remaining half in as 
much as he paid that amount on behalf of the mortgagor. He 
actually paid Rs. 47,278-3-0 but in this sum was included Rs, 1,300 
which he paid under the provisions of Order XXI, rulé 89, It will 
be seen that he did not pay up the amount before the date of sale. 
This was the course which he should have adopted. He permitted 
the sale to take place and then taking acvantage of the provisions 
of order XXI, rule 89, he paid the money which was due under 
the decree. That amounted to Rs. 45,9783-0 but in addition 
he had to pay Rs. 1300 compensation to the auction-purchaser, 
The learned trial Judge has refused to give him credit for Rs. 1300 
but hay given him credit for half of Rs. 45,978-3-0 that 
is to say for Rs, 22,989-1-6. The appellant’s position here 
is as follows. He maintains that as Bakhtawar Begum got back 
One anna in the villages in question and that he was only left with 
seven annas his liability under the terms of the deed of sale should 
be reduced from one half to 7-16ths, The learned trial Judge has 
tightly repelled the plea, 


“The vendee obtained a half share. 

“He agreed to pay for the half share. The fact that the vendee 
chose afterwards to give a portion of what he had purchased 
away can in no sense affect his liability, There is no force in the 
plea on that point. The second point which he takes is that he 
should be given credit for the full amount to satisfy the decree, 
There again is no force in that, He was obliged under the terms 


of the deed of sale to satisfy one half of the liability, This brings 


us to the next point, He states that in these circumstances his 
liability is confined to eleven thousand rupees because the total 
debt was placed at twentytwo thousand. But the deed of sale 
exbibit 20 shows clearly that his liability was not confined to one 
half of twentytwo thousand rupees, but that he was obliged to 
satisfy hdif of the debt due which was estimated at being on the 
ayth July, r910 of the amount of twentytwo thousand rupees. 
The debt grew considerably graater as time went op. The vendee 
had not agreed to pay only half of twentytwo thousand, but to 
satisfy half tke debt either at the time or in future. The next 
point is in respect of Rs. 1300,- The learned Irial Judge ‘has refus- 
‘ed to give the appellant credit for this and we think rightly. In 


- 
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the first place the expenditure of Rs, 13co was incurred unneces- 
sarily by the appellant, The money did not goto the mortgagee 
but to the auction-purchaser, The necessity for payment arose 
because the appellant was late with his money, In no circums- 
tances could the present plaintiffs be held liable to make this 
amount good, Section 72 of Act IV of 1882 has ro application in 
our opinion and there can be no question of priority on the pay- 
ment of this sum, The learned Counsel for the appellant with- 
Grew the plea contained in the tenth ground, The plea taken in 
the eleventh ground is that the learned trial Judge bas omitted to 
allow the appellant future interest on two items, These items will 
be found in exhibit C-r2, When the appellant took a deed of 
usufructuary mortgage on the 3rd April 1917 as a part of the con- 
sideration given by him he paid up two debts, one to Abid Hussein 
and the other to Ganga Dhar. As the first debt was prior to deeds 
r to 4and the second debt, though subsequent to deed No. 1, 
was prior to deeds Nos, 2,3 and 4, the learned trial Judge has 
allowed the appellant relief in respect of these payments, but he 
has not allowed him interest in the future. We think he rightly did 
not allow interest in the future, Asa result of execution of exhi- 
bit C. r2 the appellant obtained possession of the property and 
took the usufruct in lieu of interest. The appellant has argued 
that if the foreclosure decree is given effect to, he will lose 
possession, but under this decree he himself has an opportunity of 
redeeming and while redeeming will be given credit for the amount 
which he had previously paid. The plea taken in the rath ground 
of appeal is as follows, Itis argued that the learned trial Judge 
should in exercise of his discretion have refrained from passing a 
decree for foreclosure and should have granted a decree for sale, It 
‘is to be noted that the deeds on which the decree has been granted 
are deeds of mortgages by conditional sale and in these circumstan- 
ces we fail to understand how discretion could have been exercised, 
The appellant’s interest in any circumstances appear to us to have 
been safeguarded quite sufficiently, If he wishes to redeem he 
bas an opportunity of doing so. Once he redeems, the property 
will be bis own and all his claims either by way of priority? subro- 
gation or otherwise, will be satisfied. If he does not wish to 
redeem he can bring his claims in a separate suit, The pleas 
taken in the r4th‘and rsth grounds were not pressed. The 16th 
ground is a gereral ground which is covered by oug decision on the 
remaining grounds. The appeal, having failed on all the grounds 
which have been argued, is dismissed with costs, 
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Dunne, K, C, and Wallach, for the Appellant, 
. De Gruyther, R. C. and Abdul Majid for the Respondents, 
The judgment of tbeir Lordships was delivered by 


Lord Russell of Killowen.—In this case their Lordships 
think it unnecessary to say anything beyond this, All the points 
urged before this Board in support of the present appeal have been 
effectively dealt with by the judgment in the Chief Court of Oudh 
and their Lordships agree completely with that judgment. In 
those circumstances their Lordships will humbly advise His Majesty 
that this appeal be dismissed with costs, . i 

T. L. W ilison & Co; Solicitors for the Appellant. 

Chapman, W alkar & Shefhard : Solicitors for the Respondents. 
A, T, M, l Appeal dismissed, 


o 


Present: Lord Russell of Killowen, Str George Lowndes 
and Sir Dinshah Mulla, 


RAJA JANAKI NATH ROY AND OTHERS 
” . D. - i 
DINA NATH KUNDU (SINCE DECEASED) AND OTHERS, 


[ON APPEAL FROM THE Hrca COURT OF JUDICATORE 
AT Fort WiLLIam IN BENGAL, | 


Lease — Tenancy, if permanent—Kabultyat, construction of--Bemeyadi settle- 
ment—Payment of premium. 


_ Respondents held under lease Hat, Basar, Bandar and Ghat, The kabuliyat 
recited the lessee’s possession under the temporary (meadi) ijara scttlement, that 
he hadprayed fora bemeyadi settlement and that the ‘lessor, on receiving a 
premium of Rs. 3500 and fixing an annual rent of Rs, 800, had gramted his prayer 
and made with him a Jeme;adi settlement, It furthor recitede that thereupon he 
had been in enjoyment of the profits, aid that as the Igssor had demanded a 
habuliyat from him, he (the lessee) appeared before him, and, agreeing to pay 
arent of Rs, 80q per annum executed the'deed of besseyadi kabuliyat and 
promised that he would enjoy the profits on abiding by all, the rules and terms set 
forth in the kabuliyat : 


Heid, that the question whether the tenancy wag capable of being determined 
e > 
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by natice at the will of either party, could not be resolved by referenca only to the 
use and meaning of the word ‘bemeyads’, but should be determined after con- 
sideratian of all the provisions of the kabuliyat, by which the rights of the parties 
were defined. 

On construing the kabuliyat, it was held from the following circumstances that 
the lease was not from year to year, which the landlord conld at his will deter- 
mine by a six months’ notice, but was of g permanent nature. The circumsténces 
were: (a) Tho payment of the premium of Rs. 3500 3 (b) the substitution of 
bemeyadi settlement for 2 meadi settlement ; (c) the landlord was given a power 
to increase the rent under specified conditions, the tenant binding himself in the 
terms ‘* I shall not be entitled to raise any plea or objection thereto and on no 
ground of objection shall I be competent to get any abatement of the fixed rent, 
nor shall I be able to make a surrender thereof. ” 


Privy Council Consolidated Appeal No. go of 1929 by the 
Plaintiffs from the decrees of the High Court, Calcutta, dated the 
23rd June, 1927, reversing the two decrees of the Subordinate Judge 
of Faridpur, dated the 28th May, 1925, 


The material facts are sufficiently stated in the judgment of 
their Lordships. 


Dunne, K, C. and J. "M. Parikh for the Appellants, i 
De Gruyther, K. C, and Hyam for the Respondents, 


The judgment of their Lordships was delivered by 

Lord Russell of Killowen :—These consolidated appeals arise 
out of two ejectment suits which were brought by the appellants, 
who claimed that they had effectively determined the tenancies of 
certain premises held by the respondents under two separate leases. 
The premises in question consisted of a Hat, Basar, Bandar and 
Ghat, and some other lands at Khankhanapur, 


The Subordinate Judge decreed both suits and ordered that the 
“ plaintiffs recover Aas possession. On appeal tothe High Court 
both suits were dismissed 

Two points ouly were argued before this Board, viz.: 
(x) whether the tenancies were capable of being determined by 
notice at the will of either party, and (2) if the tenancies were 
capable of being so determined, whether they had been effectively 
determined.. z 

The Subərdinate Judge decided both points in favour of the 
appellants, The,High Court decided the first point in favour of 
the respondents,. and accordingly the second point did not call for 
any determination, >. > 

The first question is purely one of* construction of a registered 
kabaliyat executed on. the 21st September, 1900, and another 
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executed on the 4th August, 1903. These documents define the 
terms of the two tenancies ; but it will only be necessary to refer 
to the contents of the former because it was common ground that 
a decision upon the trus construction of the earlier document would 
carry with it the same decision in regard to the later one, 

-The lessees had before the tenancy of rg00 enjoyed six previous 
leases of the property from Bepin Behari Roy, the predecessor in 
title to the appellants. These were all leases for fixed terms of 
years varying from three years to six years, Under four of these 
leases a premium had been paid, The latest of them was fora 
period of six years expiring with the end of the Bengali year 1307, 
f.e, mid-April, roor, the rent being Rs, 500 and the premium 
Rs. 2,000, The Aadudiyat was dated the znd August, 1895, and was 
therein described as a “ deed of temporary fjara kabuliyat, ” 

The document which now falls to be construed was in different 
terms, Itis addressed to Bepin Bahari Roy and is executed by 
Dinanath Kundu, It recites bis possession under the temporary 
(miadi) ijara settlement, that he had prayed for a ‘‘ demeyadi 
settlement, ” and that Bepin Behari Roy, on receiving a premium of 
Rs, 3,500 and fixing an annual rent of Rs, 800, had granted his 
prayer and made with him a “ demeyadi settlement,” It further 
recites that thereupon he had been in enjoyment of the profits, and 
that as Bepin Behari Roy had demanded a fadsityat from him, he 
appeared befor2 him, and, agreeing to pay a rent of- Rs, 800 per 
annum, he executed that deed of demeyad: Aabuliyat, and promised 
that he would enjoy the profits on abiding by all the rules and 
terms set forth below, 

There then follow 13 clauses, to some of which reference must 
be made ; but before doing so the word “ demeyadi" requires some 
comment, ` 

Arguments were advanced in the Courts below based upon what 


.each side claimed to be the true meaning of this word, Etymolo- 


gically it would appear to indicate absence of a term, from which 
one side claimed that its presence indicated that the lease was inter- 
minable or perpetual, while the other side claimed that all. that 
was indicated was that the lease was for no fixed term, but was 
determinable upon rotice in the usual way. ° 


In their Lordships’ opinion the question cannot be resolved by 
reference only to the use and meaning of ths word “ demeyadt, ” 
but should be defermined after consideration of all the provisions of 
the Azéudtyat, by which the rights of the parties are defined. 

Upon a careful consideration of this document their Lordships 
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have come toa conclusion in agreement with that which was 
reached by the High Court. 


It must be observed that the choice lies between two alternatives 
only, Either the lease is a permanent lease, determinable only in 
the special cases therein provided, or it is a lease from year to year, 
which the landlord could at his will determine by a six months’ 
notice. No intermediate position is open, Thus, at the outset 

- their Lordships feel the pressure ot what has been described as one 
of the surest indications of permanency, viz., the payment of the 
premium of Rs. 3,5co. The parties were substituting a demeyads 
settlement for a miadi settlement ; and it is difficult to imagine that 
they intended that the Tandlord, having received that substantial 
sum (in addition to a largely increased rent) should have it 
in his power to put a speedy end to the tenancy when the 
tenant had enjoyed possession for, say, a period of two years 
ony. 

Another circumstance to be noted is that the landlord was given 
(clause 5) a power to increase the rent in specified circumstances, 
the tenant binding himself in the following terms ;~- 


“I shall not be entitled toraise any plea or objection thereto 
and on no ground of objection shall I be competent to get any 
abatement of the fixed rent, nor shall I be able to make a surrender 
thereof, ” 


This provision would appear quite inconsistent with the exis- 
tence of a power in either party to determine at will the tenancy on 
six months’ notice, 


Clause 8 is also of importance, It prohibits the tenant from 
granting “ any demeyadi settlement..s...e0eese0t0 any shopkeeper, ” 
What does the word “ demeyads” denote in this connection? There 
would appear to be no valid reason for preventing the tenant from 
granting a sub-lease to a shopkeeper which would also be terminable 
at will on notice, But if the tenant granted a sub-lease not termin- 
able at will on notice (f.e. of a permanent character), this might 
interfere with the rights specifically reserved to the landlord of 
taking A4as possession in the circumstances mentioned in clauses 3, 
10, and f3 of the Aadultyat; “ demeyads” as used in this clause 
would theretore appear to refer toa lease not determinable at will 
on notice ; from*which it would seem that the tenant's interest was" 
such that but for the express restrictio1 he would have been 
competent,to grant a sublease to a shopkeeper of à permanent 
(character, ; 
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On the other hand, restrictions upon the powers of the tenant 
to dig tanks and build masonry structures (clause 8) and other 
provisions in the document were relied upon by the appellants 
as indicating a tenancy not of a permanent nature, That some 
provisions are to be found which point in that direction cannot be 
denied, though some of them may be explained by the existence 
of the special powers to resume Aas possession referred to above, 
But the question, after all, is one of construction of a document, 
viz,, what is the correct view to take of the rights of the parties 
after considering all the clauses of the Agduftyat and giving due 
weight to the several indications which point in the different 
directions ? ° 

Having applied their minds to this task, their Lordships find 
themselves in agreement with the decision of the High Court, that 
the leases are not terminable on service of notice to quit. 

For these reasons their Lordships are of opinion that these con- 
solidated appeals fail and should be dismissed, and they will 
humbly advise His Majesty accordingly. The appellants must pay 
the respondents’ costs of the appeals, 


AT. M,3K. J, R. Appeals dismissed, 


Praesent: Lord Russell of Killowen, Sir Lancelot Sanderson and 
Sir George Lowndes, 


MAHARAJ KUMAR JAGAT MOHAN NATH SAH DEO `` 
v, i 
MAHARAJ PRATAP UDAI NATH SAH DEO AND OTHERS, 


[On APPEAL FROM THE High COURT oF JUDICATURE AT 


Patna. | 
+ 


Burden of pros] Sub-soil rights under the Zamindar——yessec. 


lf s claimant to sub-soil rights holds under the Zamindar oç by a grant emanat- 
ing from him, even though his tenure may be permanent, heritable and transfer- 
able, he must s¢¥jll proye the express inclusion of the sub-soil rights. 


Gabinda Narayan Singh v. Shave Lal Singh (1) followed. ° 
(x) (1931) L.R 580. A. 125 (132) 3 53 C. L. J. 333 (338-) 
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Consolidated Appeals Nos. 19 and 20 of 1929 by the Defendants ees 
from the decree of the High Court, Patna, dated the 27th April, 1931+ 
1927, which reversed a decree of the Subordinate Judge of Ranchi, Maharaj Kumar 
dated the 4th July, 1925. Jagat. sa ates 
The material facts appear sufficiently from the judgment of v. 
their Lordships, i cis. 
De Gruyther, K. C. and W, Wallach for the Defendant Appel- — 
lant Maharaj Kumar Jagat Mohan. 
Herbert du Parq, K. C. and R, &, Jardine for the Defendants 
Tori Coal and Minerals Co, Ltd. 
S. Hyam for the Defendants Pulin Chandra Daw and others, 
Dunne, K, C, and T, B. W. Ramsay for the Plaintif Respon- 
dent Maharaj Pratap Udai Nath Sah Deo, 
The judgment of their Lordships was delivered by 
Lord Russell Killowen :—This is consolidated appeal which Sanii: 


involves the decision of a dispute which has arisen between the _— 
Maharaja of Chota Nagpur on the one hand and the Kumar his 
younger brother on the Other hand, and it relates to the owner- 
ship of mines and minerals under the Parganna Tori. The parties 
ə before their Lordships are, on the one hand as appellants, the 
Kumar and lessees of minerals claiming under him, and on the 
other as respondents the Maharaja and lessees of minerals claim- 
ing under him, 


The questions for determination which have been argued 
before their Lordships are four in number; first, whether the 
Kumar acquired the rights in the mines and minerals under the 
` Parganna Tori by virtue of a certain grant of the 11th February, 

_.. 18673: secondly, whether, assuming the grant did not include the 
minerals, he has got the minerals by virtue of an alleged custom ; 
-thirdly, whether the Maharaja assuming both of those points 
failed, did not, by abandoning and relinquishing his claim to the 
mines and minerals in the year 1893, then create a title in the 
} appellant, the Kumar; fourthly and finally, whether the suit, 
which was a suit brought by the Maharaja fora declaration of his 
° rights, is or is not barred by the Limitation Act, 


These questions will be dealt with in that order, As regards 
the construction of the deed in question, which has been closely 
argued before their Lordships, their Lordships think it sufficient , 
to say two things ; first, that the position, from the point of view 4 
of previous decisions by their Lordships is summed up in the case 
of Gobinda. Narayan Singh v., Sham Lal Singh (1) in these words : 

(1) (1931) L. Ry 58 L A. 125 (132) 3 53 C. Ls Je 333 (338-9) 
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“ A long series of recent decisions by the Board has establish- 
ed that if a claimant to subsoil rights holds under the zamindar, or 
by a grant emanating from him, even though his tenure may be 
permanent, heritable and transferable, he must still prove the ex- 
press inclusion of the subsoil rights.” [Ihe word “ tenure” is put 
in the place of the word which occurs in the report, ‘‘powers,” 
which appears to be a mistake,] “ Thisis laid down in a passage 
from the judgment of Lord Buckmaster in Sash? Bhushan Misra v. 
Jyoti Prashad Singh (1) which has been so often quoted in subse- 
quent judgments of the Board that it is unnecessary to repeat it 
here. 

The second observation which their Lotdships think it necess- 
ary to make is this, As regards the construction of this particular 
grant, they find themselves completely in agreement with the views 
expressed in the High Court, which held that the deed is incom- 
petent upon its construction to pass the mines and minerals, 

Passing to the second question which was argued, namely 
that the Kumar had a right to the mines and minerals by virtue 
of a custom, all that need be said is this—that there is no evidence 
in this case, worthy of the name, establishing any such custom 
at all, 

The third point, namely, as regards the claim that by virtue 
of a certain transaction which took place in the year 1893, the 
Maharaja then vested the minerals in the Kumar, the document 
which is relied upon is one which contains a recital of an agree- 
ment entered into between the Maharaja and the young brother 
in the year 1893. Their Lordships have carefully considered the 
terms of that recital, and in their opinion, the agreement therein 
referred to and the transactions which then occurred, clearly did 


not amount to any creation of title in the Kumar, On the con-_ 


trary, the agreement and the transactions which then occurred, are 
evidence of an assertion by the Maharaja of the title at that date, 
Accordingly that point equally fails. 

As regards the plea of the Limitation Act, Mr. De Gruyther, 
who appeared for the principal appellant, the Kumar, quite pro- 
perly, ig their Lordships’ view, gave up the point and did not 
argue it, Mr. Hyam. however, appearing for the lessees claiming 
under the Kumar argued the point, but to his credtt, be it said, 


* sith commendable brevity. In their Lordship» opinion, there 


1s nothing in the point, -A right in the Maharaja to sue arose in 
the year 1921 quife independent of any right to sue which may 
íi) (1916) L. R. 44 I. Ae 46 (53); LL, R. 44 Caic, 585 } 45 C. Le J. 245. 
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i . . ’ à * a . -P, C. 
have arisen in bim at an earlier date, The suit in question here 


was brought inthe month of August, rtọ22; tbat is, therefore 1931. 
clearly within time, ` For these reasons their Lordships will | Maharaj Kumar 
humbly advise His Majesty that this appeal fails, and should be nea 
dismissed. The appellants will pay the costs of the respondent 
who appeared such casts to be limited to one set of costs ta be Mabara) ‘Pratap 
shared equally between those two respondents, -~ 

T. By i & Co:. Solicitors for the Defendant Meharaj a arp 


Kumar Jagat Mohan, baie 


Sanderson Lee & Co: Solicitors for Defendants Tori Coal 
and Minerals Co, Ltd, and for the Plaintiff Maharaj, Pratap Udai 
Nath Sah Deo, 


Barrow Rogers & Nevill; Solicitors for Defendants Pulin, 
Anil and Bankim Chandra Daw. , 


AT, M; KEJ R Apteal dismissed, 


PRESENT; Lord Tomiin, Lord Russell of Killowen and Sir George 


Lowndes, 
JULIO MASCERENHAS _ P, C. 
D. ' 1931. 
' ee tail 
MERCANTILE BANK OF INDIA LIMITED, _ Yuly, 28. 


[On APPEAL FRoM THE Hien Court OF JuDICATURE AT 
Bomaay. | 


Negotiable Instruments Act (XXVI of 1881) sections 4, 9 and 13-~Debentures 
issued hy the City of Bombay Improvement Trustess—Acquistion of title 
through forged endorscments-~Surrender of old debenturers and issue of new 
ones by way of “ renewal” —Transaction in essence a new contract, creating 
new and independent obligations—Right of a holder in due cdurse to the 
new aebenigres, 


Certain debentures of the City of Bombay A Trust, belonging® 
to the appellants, were entrusted by them to one F for collection of interest j 
thereon, By means of forged endorsements in his own favoug, F pledged the 
debentures with the Alliance Bank, endorsing them over to that Bank as 
security for debts owing by him to the Bank. Subsequently, the Alllance 
Bank surrendered the debentetes to the Improvement Trostees, who issued in 


420 THE CALCUTTA LAW JOURNAL, . [Vor LIV. 


P. C, lieu thereof fresh debentures in the name of the Alliance Bank, the transaction 
41931. being described in the present proceedings asa * renewal” of the old deben- 
or, tutes. Thereafter, the Alllance Bank, acting on F’s instructions, endorsed 
J} 1o Mascarenhas : i 
over the newdebentures in favour of the present respondents, the Mercantile 


Va 
Mercantile Bank, to whom F had transferred his loan account, 
Bank of India, Ltd, 


ene 


In a suit by the appellants, claiming as owners of these new debentures, 
deHvery and transfer to them of these instruments by the respondents, the 
Mercantile Bank. : 

Held:-~1. That the so-called debentures were promissory notes as defined in 
sec. 4 of Act XXVI of 188: (Negotiable Instruments Act) and, therefore, under 
sec. 13 of that Act ** negotiahle instruments,” 

2, That the respondents, the Mercantile Bunk, were in the position of 
holders in due course under sec. 9 of the Act, there being no irregularity in the 
transfer of the new debentures to them, and they not having any reason to 
believe that there was any defectin the title to their transferors, the Alliance 


Bank. 

3. That the new debentures issued by the Improvement Trustees in 
exchange for the old ones, though they may be called * renewals,” were in 
form and in substance new and independent obligations in substitution for those 
under the surrendered instruments, and constituted in eflect new contracts. 

4 That the appellants acquired no title to these new debentures. 

5. That the respondents, the Mercantile Bank, being holders in due course 
of these new instruments, the appellants had no right of action against them, 
and their suit must, consequently, fail. 

Hunsraj v. Ruttonjf (1) 80 fas as it dealt with ‘‘ renewals ” of Government 
Promissory notes, overruled ; Les v, Zagury (2) distinguished. 

Consolidated Appeal Nos. 87 and 88 of 1929 from two decrees 
of the High Court, Bombay, Civil Appellate Jurisdiction, dated 
the 26th and 27th March 1928, reversing two decrees of that 
Court, in its Ordinary Original Civil Jurisdiction, dated the 12th 
and 14th April r927. n 

The material facts of the case are sufficiently fully set out in 
their Lordships’ judgment, 

The main questions for determination on these appeals were 
whether the appellants were entitled to recover from the respon- 
dents, the Mercantile Bank of India, Ltd., certain debentures 
claimed, by the appellants to belong to them. 

C, J. Conway, K, C, and J. Af. Parikh for the Appellants. 


Rayner Goddard, K, C. and C, W, Turner for the Respondents, 


: Their Lordships’ judgment was delivered by : 
July, 28. Sir George Lowndes:—The questions for decision in these 
Egi appeals arise out of a fraud committed by one Ferflandes. In 


(1) (1899) I-L, R. 84 Bom, 65. i (2) 8 Taunt. 114. 
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the year 1914 he was entrusted by the appellants who were resi- 
dents of Goa with certain securities for the purpose of collecting 
on their behalf the interest as it felldue. Among these securities 
were 41 “debentures” issued by the Trustees for the Improve- 
ment of the City of Bombay under powers contained in their Act 
(Bombay Act IV of 1898) and also one “municipal debenture,” 
being presumably a debenture issuad by the Municipal Corporation 
of Bombay under Bombay Act III of 1888, All of these securi- 
ties were transferable by endorsement, 


Fernandes seems to have remitted the interest to the appellants 
regularly till the- middle of 1923, when he defaulted, and it was 
then discovered that he had, in 1918, by means of forged endorse- 
ments in his own favour, pledged all the debentures in question 
(together with others not the subject of these appeals) with the 
Alliance Bank of Simla, endorsing them cover to that bank to secure 
his own indebtedness, 


Had no further complications occurred there would probably 
have been little difficulty in deciding on the rights of the parties; 
but in 192r the Alliance Bank surrendered the 4r Improvement 
Trust debentures to the Trustees, who exchanged them for a2 
new debentures, the face value of which differed in many caseg 
from those of the originals, tbough the totals were the same, 
This transaction is described in the record as a “renewal” of 
the debentures, and seems to have been in accordance with the 
usual practice, but it has an important bearing on the rights of the 
parties, All these new instruments were issued directly to and in 
the name of the Alliance Bank clear of all previous endorsements 
The original securites were cancelled by the Trustees and retained 
by them, The same process, mutatis mutandis, was gone through 
in the case of the Municipal debenture. 


Thereafter, in 1921, Fernandes transferred his loan account to 
the Mercantile Bank of India, the respondents in these appeals, 
and on his instructions the Alliance Bank endorsed the new instru- 
ments over to the respondents, 


The appellants now claim the delivery and transfer # them 
of these instruments by the respondents, They succeeded in the 
first Court in India, but failed to hold their decree on appeal 
and the questions involved come before this Board for final deter- 
mination. There is no dispute as to the facts set gut gbove, 


The sectrities entrusted to Fernandes were the property of 
the two sets of appellants, and suits were instituted by them 
separately on the ogginal side of the Bombay High Court, The 
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defendants in each case wtft Fernandes, the Alliance Bank 
and the respondents, but the suits were defended only by the 
respondents, They were tried and heard in appeal separately, 
but are consolidated before the Board, in their Lordships’ opinion 
the Same considerations apply in each, 

The original Improvements Trust “debentures,” specimens of 
which are printed in the record, were in the form of a promise 
to. pay a particular sum of the Bank of Bombay or-order on the 
20th August, 1963 with a half-yearly interest in the meantime at 
4 percent, per annum, On the back was a series of spaces, for 
the entry of interest payments and a column of endorsements 
commencing with an endorsement by the original payee, the Bank 
of Bombay, and ending with that of Fernandes to the Alliance 
Bank. The renewals, with which the appeals are principally con- 
cerned, were in the form of a promise to pry the Alliance Bank or 
order, and contained no reference to the originals except that 
under the serials numbers of each new instrument was entered 
another number, which is said to be that of an old debenture and 
where two or more of the originals were consolidated in a new 
instrument the word ‘‘consolidation” appeared. 

It was agreed on the argument in appeal in India that the 
so-called "debentures ” were promissory notes as defined in sec- 
tion 40f Act XXVI of 1881, and, therefore, under section r3 of 
that Act negotiable instruments, In their Lordships’ opinion this is 
the correct view of their legal attributes, There was no irregu- 
larity in their transfer to the respondents ; the references to the 
old numbers and to consolidation were not, their Lordships think, 
sufficient to lead the respondents to believe that there was any 
defect in the title oftthe Alliance Bank, and it is not suggested that 
there was anything else in the transaction to put them on enquiry.» 
The respondents were apparently, therefore, in the position of 
holders in due course under section 9 of the Act. 

The trial Judge, as already stated, decided both the suits in 
favour of the plaintiffs, the present appellants. The main ground 
of his judgment was that no tille could be acquired by the respon- 
dents through the forged endorsements and that the “ renewals ” 
must be regarded in law as merely the “ fruit ” of the original secu-. 
rities, He relied upon the cases of Lee v. Zagury (1), and Hunsraj 
v. Ruttonji(2). He mide decrees in the appellants’ favour, 
declaring in each case their title to the instruments claimed, and 
ordering the respondents totransfer and hand over the same to 
them together with all interest or dividends realized by the respon- 

(x) 8 Taunt. 114. (2) (1899) I. L. R. 24 Bom. 65. 
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dents within three years priur to the filing of the suits He also 
granted the appellants certain relief against Fernandes, which is not 
now material, i 

The appeals were heard by Marten C. J., and Blackwell J., who 
delivered in each suit separate, but concurring, judgments in favour 
of the present respondents. In the one case they dismissed the suit 
as against the respondents, declaring that the appellants were not 
entitled to the “ new debentures ” held by the respondents ; in the 
other they limited the decree of the lower Court to certain securities 
not in question in these appeals. 

The learned Judges were of opinion that the issue by the Im- 
provement Trustees of the instruments the subject of the suit cons- 
tituted in effect a new contract in each case between them and the 
Alliance Bank ; that the respondents were holders in due course of 
these instruments, and that the appellants had no right of action 
against them. Referring to the authorities on which the trial Judge 
had relied, they held that the case of Huasraj Vv. Ruttonji (1) 
was wrongly decided, and that Zee v. Zagury (2) was a decision 
On very special facts, and could not govern the cases before them, 

In their Lordships’ opinion the conclusion cometo by the 
Appellate Court wasright, They think that the suits, so far as 
the respondents were cor.cerned, were misconceived. On the 
original debentures the Improvement Trustees were, no doubt, 
bound to the appellants, and the forged endorsements in favour 
of Fernandes would not, prima facie, affect their title. If these 
debentures had come into the possession of the respondents, 
the appellants might well have been entitled to recover them, 
But what the appellants claimed to have transferred and made 
over to them were instruments to which they never had a title 
had with which their Lordships think they had no concern, 
They were not in any sense mere appendages to or continuations 
. of the original securities. Tney may be called “ renewals, ” 
but they were in formand in substance new and independent 
obligations in substitution for those under the surrendered 
instruments, and entered into by them with the Alliance Bank 
and their transferees, This is shown by the consolidationsof the 
amounts for ynich the original promissory notes were issued, 
and by the elimination of the previous endorsements, In the 
case of dishonour by the makers it is hardly conceivable that the 
holders could be entitled to sue the endorsers of the,old notes ; 
they would mot ordinarily even know. who they were, and com 


(1) (1899) I. L, R. 24 Bom. 65. (2) 3 Taunt 114. 


° 


See 
Julio Mascatehhas 


Ve s 
The Mercantile 
Bank of India, Ld; 


Str George RETT IEN 


434. 


:P, C. 


193 IL 
nad 
Julio Mascarenhas 
: Yy 


The -Mercantile 
Bank of India, Ltd., 


Sir George Lowndes, 


THE CALCUTTA LAW JOURNAL, — [Vot, LIV. 


solidation would bs inexplicable except on the basis of a new 
contract, as any material alteration of the originals would render 
them void against intermediate parties ; see section 87 of the Act 
above referred to, 

In truth, the only connection between the old and the new 
instruments was that, as between the Trustees and the Alliance 
Bank, the consideration for the issus of the new was the surrender 
of the old instruments, This cannot, their Lordships think, give 
the appellants any title to the new instruments, though it may not 
affect their title to the old ones, 

It may bethat ifthe suits had been instituted against the 
Improvement Trust it would have been difficult for that body to 
resist them. ‘They were in possession of the securities to which 
the appellants were entitled, and though they affected to cancel 
them, this would not necessarily defeat the appellants’ title, Their 
Lordships are not called upon to express, and do not express, any 
opinion upon this question, 

Their Lordships agree with the learned Chief Justice of Bombay 
in thinking that Hunsraj v, Ruttonji (1) (supra), 80 far as that deci- 
sion dealt with “ renewals ” of Government promissory notes, was 
wrongly decided. They notice that the Indian Securities Act, 
XIII, of 1886, which provided for such renewals, gave special 
statutory protection to the Government in respect of the original 
securities, and this protection is continued, though sabject to more 
stringent conditions, by Act X of 1920. 

With regard to Les v, Zagury (2) (supra), their Lordships agree 
that it is no authority upon the present case ; it was a decision upon 
a complicated set of facts, and did not affect tolay down any 
principle of law. 

Their Lordships have dealt in this judgment mainly with the- 
Improvement Trust debentures, but they think that the same 
considerations apply tothe Municipal debenture, and that the 
appeals fail with regard to all of them. 

For the reasons given their Lordships will humbly advise His 
Majesty that the consolidated appeals should be dismissed. The 
appellaats must pay the costs. 

Birkbeck, Julius, Edwards & Co.: Solicitors for the Appel- 
lants, 

E. F, Turner & Sons; Solicitors for the Respondent. 

KJ Ro o : Appeals dismissed, 
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PRESENT: Lord Tomlin, Lord Macmillan and Sir Dinshah Mulla, 


U PO LEIN AND ANOTHER P, C. 
v. 1931.. 
+ tt ~- « % 
MA HNIN HLAING., July, a8. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOON.) 


Burmese Budhist Law~—Keittima adoption~Publictty and notoriety essential 
-Wen such adoption maybe inferred from conduct—Non—interference 
by Privy Council mith concurrent findings. 

A keittima child is a child adopted publicly with the intention that the child 
shall inherit. The existence of natural children is no bar to such an adoption. 

According to the Burmasa Budhist Law, no formal ceremony is necessary to 
to constitute a keittima adoption, but the adoption must bea matter of publicity 
and notorlety. The fact of adoption can either be proved by direct evidence 
of the taking as a keittima child on a distinct and specified occasion, or may be 
inferred from a course of conduct which is inconsistent with any other supposi- 
tion: Ma Yet v. Ma Me (1) and Vaung Thws v. Maung Tun Pe (2) followed, 

Hald, in the present case, that the respondent’s claim asa keittima daughter 
was duly established, there being sufficient evidence not only of the giving and 
taking in adoption, but also of a course of conduct from which adoption may legi- 
timately be inferred. 

It is the general practice of the Judicial Committee not to interfere with the 
concurrent findings on facts of both the Courts in India. 

Appeal No, 65 of 1929 from a decree of the High Court, Ran- 
goon, dated the 14th September 1926, reversing a decree of the 
District Court of Pegu, dated the 2oth October 1925. 

The main question for determination on the appeal was, whether 
on the evidence, the respondent’s adoption as a keittima daughter 
was established, 

Raikes, K. C. and G, D, McNair for the Appellants, 

DeGruyther, K, C., Ag. Kya Gaing and A, Williams for the 
Respondents, 

Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla :—The sole question for the decision of - $yly, 38, 
their Lordships on this appeal is whether the respondgnt is the me 
keittima daughter of U San Ywe, a Burmese Buddhist and his 
wife, Daw Hnit, If she was, then she inherits Daw Hnit’s estate, 
if not, the appellant U Po Lein, who is the brother of Daw Hnit is o 
entitled to succeed to it as her heir, 


2 ® 
(t) (19093 L, R. 36 I. A. 1925; I. L. R. 36 Calc. 978. 
(2) (1917) L. R. 44 I. A. 251; L L. R. 45 Cale, r. 
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The litigation arose out of a petition for letters of administra- 
tion to the estate of Daw Hnit presented by the appellant to the 
Court of the District Judge of Pegu onthe 27th September, 1924, 
The respondent filed a caveat, and onthe 3rd December, 1924, 
she made a counter-petition for letters of administration against 
which a caveat was entered by the appellant. The proceedings 
then took the form of a suit with the respondent as plaintiff and the 
appellant as defendant, and the case was by consent of parties 
heard as a regular suit for the determination of the question of 
succession to the estate of “Daw Hnit, The District Judge 
found that the adoption was not proved, and directed letters 
of administration to be grantsd to the appellant. On appeal 
the High Court at Rangoon found that the respondent had proved 
the adoption, and they ordered letters of administration to issue 
to the respondent. Fromthis decree of the High Court the 
present appeal has been brought, 


U San Ywe and Daw Hnit were residents of Vitkangyi in the 
Pegu district, and they were well known as the richest persons in 
the place, They took into their family several poor children and 
maintained and helpsd them in life. At the date of the alleged 
adoption they had an only son named Tun Hmyin, who died about 
the year 1908, U San Ywe died in rgrr, and Daw Hnit on the 
29th April, 1924. 


The respondent’s natural father was a hawker, and during the 
rains of 1903, while he was crossing a river with his family, the 
boat was capsized, and his wife and one child were drowned, The 
respondent, who, with her father, survived was then about six 
months old, and her case is that a few weeks after this incident 
she was adopted by U San Ywe and Daw Hnit as their keiitima 
daughter and was brought up by them and ‘lived continuously with 
them until the death of Daw Hnit in 1924, except for a short 
interval in 1919, When being then about 16 years old, she eloped 
with Maung Tun Pe, a disciple of U Wimala, the head of a mons- 
tery at Yitkangyi, and married him at Thaton. The couple after 
living these together for about four or six months were, brought 
back to Daw Hnit by U Win, a village headman, and were received 
hack by her ın her house. While the respondent was living with’ 
Daw Hnit two children were born to her and she, with her husband 
and children, lived with Daw Hnit in her house uotil her death, 
On the 4th September, 1922, Daw Hnit executed a deed confirm- 
ing the adoption, and at the same time she executed a power of 
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attorney in favour of Tun Pe, empowering him to manage her 
estate and affairs, which he did until her death. 

The appellant denied the adoption, and alleged that neither 
the deed of adoption nor the power of attorney was executed by 
Daw Hnit and that even if the deed of adoption was executed by 
her, it was not explained to her, and was obtained by misrepresenta- 
tion and fraud, He admitted that the respondent lived continously 
with Daw Floit, but allegsd that her position in the house was no 
better than that of other servant girls who were maintained in the 
house out of charity. 

A Řeittima child is a child adopted publicly with the intention 
that the child shall inherit. The existencs of natural children is no 
bar to such an adoption, No formal ceremony is necessary to con- 
stitute adoption, but the adoption must bs a matter of publicity and 
notoriety. It can either be proved by direct evidence of the tak- 
ing as a Aeittima child on a specified occasion, or it may be inferred 
from a course of con luct inconsistent with any other supposition : 
Ma Ywety, Ma Me(1) and Maung Thwe vy, Maung Tun Fe (2) 

The respondent herself gave evidence in the case and called 
several witnesses who deposed to the giving and taking in adop- 
tion in the presence of some elders specially invited for the occasion 
Though they could not fix the exact date of adoption, they all 
agreed that it was some time after the drowning incident. She 
also called a large number of witnesses who deposed that they 
were told by U San Ywe and Daw Hnit that the respondent was 
their adopted daughter, and that the respondent was treated by 
them as their own child. The respondent also produced in sup- 
port of her case several documents amongst which were the deed 
of adoption, and the power of attorney, and she relied on the- terms 
of certain inscriptions on six marble slabs presented by U San 
Ywe and Daw Hnit in 1909 to the Shwemawdaw pagoda at Pegu. 
The respondent called. 21 witnesses in all, and after she herself and 
tr of her witnesses including those that had deposed to the adop- 
tion had been examined before the District Judge, he was transferr- 
ed to another place, and the rest of the cate was heard by his 
successor, The appellant also was examined in the case, and he 
called some evidence to show that the respondent was treated by 
U San Yws and Daw Hnit not as theirown child, but as a servant 
girl, : 

The deed of adoption and power of attorney were alleged to 
have been executed by Daw Hnit when she was at Natogyi in 1922 
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for treatment for paralysis As to the deed of adoption the Dis- 
trict Judge found that it was not prepared under the instruction 
of Daw Hnit, and that even if it was signed by her, as to which the 
Judge was doubtful, it was not explained to her, and her signature 
was obtained by fraud, As regards the power of attorney, how- 
ever, he found that it was executed by her with full knowledge of 
its contents. 

As regards the marble slabs, each slab is said to have inscribed 
on it at the top the names of U San Ywe Daw Hooit, their son, Ko 
Tun Hmyin (who was then dead) and the respondent, As to thése 
slabs there was a conflict of evidence. Maung Pe, a sculptor of 
Mandalay, gave evidence on behalf of the respondent that the slabs 
inscribed by him in 1909 as they now stand on instructions from 
U San Ywe, and that four of them bore his name on the back and 
the other two the name of his deceased partner, Maung Po Ket. 
On the other hand, Maung Sein, a witness for the appellant, said 
that his father, U Gan, had in rg09 ordered rx slabs for the 
pagoda that he allowed several persons to subscribe for some of 
them, that 6 out of the rrr slabs were subscribed for by U San 
Ywe and Daw Hnit, and that the headings now on those 6 slabs 
were not the headings which were originally inscribed on them, It 
seems that photographs were taken of the inscriptions, but only one 
was produced, It showed that the letters of the heading were lar- 
ger than tho se of the texts below and that the date of the heading 
was in letters slightly smaller than those of the rest of the heading, 
Upon this evidence the District Judge found that the headings 
were forgeries, 

The District Judge did not discuss the oral testimony of the 
witnesses, and having’ found that the signature of Daw Hnit to the 
deed of adoption was obtained by fraud, and that the headings of ` 
the inscriptions were forgeries, he inferred that the evidence given 
by the respondent’s witnesses was not worthy of credit, and disbe- 
lieved the respondent’s case. 


The learned Judges of the High Court, while agreeing substanti- 
ally with the District Judge as to his finding on the deed of adoption 
differed feom him as to his finding on the inscriptions on the slabs, 
They found that the headings were not subsequent forgeries, but 
they held that the respondent had failed to prove that the headings 
were inscribed on the instructions of U San Yweor Daw Hnit, 
They examingd the other documentary evidence in the case, and 
accepted the oral testimony of the respondent’s witnesses, and 
held that the adoption was proved, 
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Their Lordships think that neither the deed of adoption nor the 
headings on the tablets support the respondent’s case, As to the 
deed of adoption there are concurrent findings of both the Courts in 
India, and no case has been made out for departing from the gene- 
ral rule of this Board not to interefere with such findings, Ag 
regards the headings on the tablets, their Lordships have examined 
the evidence, and they see no reason to differ from the finding of 
the High Conrt. But though neither of these items is helpful to 
the respondent’s case, there is, in their Lordships’ opinion other 
documentary evidence which lends support to her cage, - 

First in order of date are certain entries in the assessment rolls, 
The respondent is destribed in those entries as Daw Hnit’s 
daughter, and her name appears with that of Daw Hnit in the 
column of owners, The first entry appears in the assessment rolls 
for the year 1913-14, which would be about three years after the 
death of U San Ywe, and her name continues up to the year 1919- 
20, when it is said it was struck out on instructions from Daw Hnit, 
this being about the time when she eloped with Tun Pe, The 
respondent’s name was again restored in 1922-23, and it remained 
on the rolls until the death of Daw Hnit in 1924, 


It is the case of both sides that the first entry was made by 
the revenue officer on instructions from Maung Lu Swe, the head 
labourer and rent-collector of Daw Hnit, but it is urged for the 
appellant that there is no proof that Lu Swe had any authority 
from Daw Hnit to ask the revenue officer to enter the respondent’s 
name on the rolls. Lu Swe was not examined as a witness, the 
explanation given by the respondent being that he was then on 


hostile terms with her, This leaves the position somewhat obscure, 


and it has been commented upon by both the Courts in India, 
- Their Lordships, however, cannot overlook the fact that in 1913, 
when the first entry'was made, the respondent was only ten years 
old and she could not possibly have had any hand in having 
her name inserted in the records, Her natural father had 
long since severed all connection with her, and her husband 
Tun Pe, had not yet appeared on the scsne, There is nothing to 
suggest that Lu Swe had any interest in having her name entered 
on the rdlls, and, above all, in describing her as Daw Hnit’s 


daughter, In these circumstances their Lordships think that. 
the entry must hđve been authorized by Daw Hnit, and it must. 
have been made with her knowledge and consent, The removal > 
of the respgndent’s name in the year 1919-20 coincides with her- 


elopement and the consequent change of feeling on the part of 
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Daw Hnit, while the reinsertion of her name in the year 1932-23 
marks the restoration of cordial and harmonious relations once 
again between the two ladies, 


Next come the depositions of Daw Hnit in two suits in 1923. 
It seems that in the year 1922 Daw Hnit granted a lease of her 


Mulla, lands to Maung Po Tok, a grand-nephew of U San Ywe, in the 


joint names of herself and the respondent. In the same year 
Po Tok borrowed Rs, 510 from Daw Hoit, and executed a 
promissory note in favour of Daw Hnit and the respondent. In 
1923 Daw Hnit and the respondent brought a suit against Po Tok 
for rent and for money lent, Po Tok put in a defence that the 
lands had been let to him free of rent because he was a &cittima 


_ son of Daw Hnit, This defence did not succeed, and a decree 


was passed against him, In that suit Daw Hnit was examined 
in Court, and in the course of her evidence she said: “ Hnin 
Hlaing is my daughter. Tun Pe is my son-in-law and Po Tok 
is not related to me,” This statement seems to their Lordships 
to bea clear recognition by Daw Hnit of the respondent’s status 
as her adopted daughter, 


This was followed by a suit, also in 1923, by Maung Po 
Kup, another grand-nephew of U San Ywe, against:Daw Hnit, 
in which he claimed a fourth share of the estate on the allegation 
that he was a &eittimason of U San Ywe and Daw Hnit, and was 
also the orasa son. The suit was dismissed on the ground that 
Po Kun had failed to prove the alleged adoption, In that suit 
Daw Hnit was examined on commission, and in her evidence she 
said: “I did not adopt Maung Po Kun ,... I have affection for 
Ma Hnin Hlaing. Ma Hnin Laing does not want (lit, like) me 
to give money to anybody, not only to Po Kun.” This statement 
indicates, at the least, that Daw Hnit did not regard the respondent 
as a mere menial servant in her house. 


Their Lordships are satisfied that there is sufficient evidence 
in this case not only of the giving and takirg in, adoption, but 
also of a course of conduct from which adoption may legitimately 
be infeged. As regards the appellact himself it appears from 
his evidence that he left Vitkangyi a few years after the death 


„of U San Ywe, and that he took no interest whatever in the 


affairs of Daw Hnit. Though present at her furferal ceremonies, 
he made no claim te perform them which he was entitled 
to do had he heen the heir to her estate. Hig conduct 
throughout lends support to the view that he regarded the 


sd 
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respondent as the adopted daughter of Daw Hnit and the heir 
to her estate, 


Fd ° 


For the reasons stated above, their Lordships are of opinion 
that this appeal fails, and that it should be dismissed, and their 
Lordships will humbly advise His Majesty accordingly, The 
appellants must pay the respondent’s costs of this appeal, . 


Stoneham < Sons : Solicitors for the Appellants, 
Ranken Ford & Chester : Solicitors for the Respondents, 
K. J. R. Appeal dismissed, 


Present: Lord Tomlin, Sir George Lowndes and Sir Dinshah 
Mulla, 


THAKURAIN TARA KUMARI 
v. 
MAHARAJA CHANDRA MAULESHWAR PRASAD,* 


[ On. APPEAL FROM THE Higa COURT OF JUDICATURE AT 
Patna, | 


Pardanashin ladies— Disposition of property by—Onus ptobandi—=Deed musi ba 
substantially understood by executant and be really her free and intelligent 
act—Indias Contract Act (IX of 1873) sec. 16--Undue influence. 


The onus probandi is on the plaintiff, suing on a mortgage or other disposi- 
tion of property by a-pardanashin lady, to satisfy the Court that it had been 
not only explained to, but fully understood by her. 


The question, in such cases, if Mot merely of undue influence arising under 
sec. 16 of the Indian Contract Act, 1872. The principle upon which the law 
affords protection to pardanashin ladies is one founded on equity and good 
conscience, and it is for the party setting up the deed of a pardanashin lady to 
establish afgrmatively that it was substantially understood by her and was really 
her free and intglligent act. 


Farid-un-mita v, Mukhiar Ahmed, (1) followed, . 


Held, on the evidence, that the plaintiff-mortgagee in the present case had 
e e 
# (See also the recent judgment of the Board In Walluri v, Marina, 54 
Calcutta Law Journal, p, 183.—. J, R; 
(17 (1925) L. R. 52 I. A. 3423 1. L. R. 47 All. 703. 
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P, C. failed to discharge the burden which lay upon him, and that the mortgages in 
1931. Suit were not, therefore, binding upon the executant, a pardanashin lady. 
ww , . 7 
Thakurain Tara . Consolidated Appeal No. 134 of 1939 from the decree of the 
Kumari High Court, Patna, dated the rath April 1928, setting aside a 


Maharaja Chandra decree of the Additional Subordinate Judge of Monghyr, dated the 
Mauleshwar Prasad, 25th April 1924. 

a The main question for determination on the present appeal was 
whether the mortgage bonds sued on were binding upon the execu- 
tant, a pardanashin lady. ‘The trial Judge answered the question 
in the negative, but the High Court took the contrary view. 

DeGruyther, K. C, and Parikh for the Appellant (Plaintiff. ) 

W, Wallach for the Respondent (Defendant). 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—These are consolidated appeals from 

Fuly, 31. a decree of the High Court of Judicature at Patna, The principal 
ig appeal is that of Tbakurain Tara Kumari, who will be referred to 
in this judgment as the appellant. She isa øardanaskin lady, the 
widow of Thskur Ram Narain Singh, who was in his life time the 
owner of an impartible estate known as Taluka Telwar. On her 
husband’s death without issue in 1905, sbe was entitled to succeed 
to the estate, but was ousted by one Chatterbhuj Narayan Singh, 
who claimed to be a co-parcener of her husband, 

By a deed dated the 16th September, 1906, she sold to the 
then Maharaja of Gidhaur an eight annas share of the estate, 
the object of the sale, as declared by the deed, being to obtain 
funds to recover the property from Chatterbhuj and to discharge 
existing encumbrances upon it. The consideration money for 
the sale was the sum of Rs. 50,000, of which some Rs, 47,000 
was to be applied by the Maharaja in payment of the encum- 
brances and the balance, amounting to Rs, 2,542, was to remain 
on deposit with him, the appellant being entitled to draw upon 
it “to defray the expenses of cases, etc,” The appellant does 
not admit the validity of this sale, but it is not in any way in 
issue in the present proceedings. 


Litigation ensued with Chatterbhuj, every thing being done, 
and all the necessary funds being supplied, by the Maharaja. 
Two separate suits were filed, one in the name ofthe appellant 
* and the other in the name of the Maharaja, the latter being joined 
as a ro forma defendant to the appellant’s suit and gice versa, 
Each claimed posfession of a moiety of the estate, The plaintiffs 
succeeded in their suits before the Subordinate Judge, but the 
decrees were reversed on appeal to the High Court. Eventually, 
on the 13th July, 1915, the Subordinate Judge’s decrees “were 
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restored by this Board (sce 42 J, A, 192), and the plaintiffs obtained PG 
possession of the property in November, 1919, 1931. 

In the meantime the appellant had drawn various sums of Thakuaia Tara 
money for her expenses from the Maharaja, and other sums had Kumari 


been disbursed by him for the costs of her suit. The appellant Maharaja Chandra 
alleged that at the time of the sale the Maharaja agreed orally Mauleshwar Prasad. 
that he would provide her with maintenance during the litigation, Sir George Lowndes ' 
and also himself defray all the recessary costs, £o that in case of = 
success she would get a clear ard unencumbered moiety of the 
property. This was denied by the Maharaja, who, in turn, alleged 
an agreement that all advances he might make to the appellant, 
or for costs, should be repaid by her with interest at 12 per cent, 
per annum, 
On the 17th July, 1910, the appellant executed a mortgage 
of her remaining moiety of the Telwar estate to the Maharaja 
to secure the sum of Rs, 12,500, which was recited as being due 
by her on account of advances, and on the 4th November, tors, 
she executed a second mortgage in his favour upon the same 
property: for Rs. 9,500 In respect of further advances made and 
a small sum in cash, 
Upon the 7th August, 1922, the Maharaja insituted in the 
Court of the Subordinate Judge of Monghyr the suit out of which 
these appeals arise, for the enforcement of the mortgages, He 
died during the trial, and his son, the present Maharaja of Gidhaur, 
was substituted as plaintiff, He will be referred to hereinafter as 
the respondent. 
The suit was dismissed by the Subordinate Judge on the 
25th April, 1924, but his decree waa set aside by the High Court 
on the 12th April, r928, and both sides have appealed to His 
` Majesty in Council. 


The Subordinate Judge dealt with the alleged oral agree- 
ments at great length, and came to the conclusion that the 
agreement set up by the appellant was established: that she 
was, therefore, under no liability to repay the sums she had 
received for her maintenance or any part of the costs, and that 
the mortgages were not binding on her, On the assumption 
that the agreement alleged by the Maharaja was proved he was 
still of opinion that the mortgages could not stand. He had no- š 
doubt that the appellant was a purdanashin lady, which the 
Maharajahad denied; he held upon the alfthorities that the 
burden was upon the plaintiff to prove the fairness of the transac- 
tion, that the appellant executed the mortgages with full under- 
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dah standing of their natura and effect, and that she had independent 
1931. legal advice, and he came to the conclusion that none of these 
Thakurain Tara requirements were fulfilled, Fle at the same time ditbelieved the 
Kumai appellant’s story that she was told the documents were only 


Maharaja Chandra. leases, 
semen PERAG The judgment of the High Court was delivered by Das J., his 
Sir George Lowndes. colleague, Kalwant Sahay J., concurring. The learned Judge 
~ held that the oral agreement, which the Subordinate Judge had 
affirmed, was not proved, and that the appellant was liable to repay 
all moneys advanced to her by the Maharaja, together with half 
the costs of the litigation. He agreed with the Subordinate Judge 
that the appellant was a furdanasiin, and that she was entitled 
to the protection which the law in India accords to ladies in that 
position. He was satisfied that the mortgage deeds were read 
over and explained to her, and that she understood that she was 
mortgaging her moiety of the estate to secure moneys advanced to 
her or paid on her account by the Maharaja, but he was equally 
satisfied that the accounts upon which the mortgages were based 
had not been exolained to her, and that various items were included 
in them for which she ought not to ba held liable. These were 
dealt with in detail in the judgment, and will be referred to more 
particularly hereafter. 

The conclusion to which ths learned Judges of the High Court 
came was that the mortgages should be upheld, but that the 
accounts shouli be reopened and the case was accordingly reman- 
ded to the lower Court for this purpose, 

Their Lordships find themselves substantially in agreement 
with the greater part of the High Courts judgment. They have 
no doubt that the oral agreement alleged by the appellant was 
not proved, and that she was liablato repay the maintenance ` 
advances and half the costs of the litigation, They also think 
that the appellant knew the general nature of the documents she 
was signing. Appended to each isa statement, which is admitted 
tobe in her handwriting, that she had executed “this mortgage 
bond” for, in the one case Rs, 12,500, and in the other for Rs, 
9,500 arf that the contents had been read over and explained to 
her, Their Lordships also agree as to the accoupts, and as to 
ethe various items to which Das J., refers as improperly debited 
to her. 


The only*diffioulty is as to the conclusion to which he and his 
learned colleagu: came to on the facts, If there fas nothing 
more inthe case than that the appellant intended to mortgage 
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her property for debts which she knew to be owing, though she Pe 
had no accurate knowledge of the items or the amount due, it 1931. 


might be that the decision of the High Court would be rigbt, Aniana Tara 
more especially if, as their Lordships are told, the result of an pee 
adverse decision in the present case would be that the real debts, Maharaia Chandra 
apart from the mortgages, would be time-barred ; but if knowledge Manleshwar Prasad, 
had been kept from her by the creditor, if there was any ground Sir George Lowndes. 
for suspicion.that he was over-reaching her, if she had no indepen- = 

dent advice and the relations between them were such as to 
suggest that they were not on equal terms, it would be impossible 
for a Court to affirm with any certainty, that had she known the 
full truth, as she was entftled to know it, she would have completed 
the transaction, It would only be upon this hypothesis that the 
lady could be held bound by the mortgages, though not by the 
accounts. It is, no doubt, impossible to lay down any hard and 
fast rule for such cases, each must depend upon its own facts, 
and the dividing line may often be difficult to draw, 

There is po doubt, their Lordships think, aa to the principles 
to be applied. They are not merely deductions from the law as 
to undue influence which finds a place in section 16 of the Contract 
Act, as has been suggested by counsel for the respondent. They 
are founded upon the wider basis of equity and good conscience 
which have always been pillars of the administration of justice 
in India. 

Their Lordships think it unnecessary to go through the long 
tale of autborities upon which tbe Subordinate Judge founded 
this part of his judgment, The doctrine is, they think sufficiently 
summarized by Lord Sumner in Farid-un-nisa v, Mukhtar Ahmad, 
(1), a decision which was not available to the Subordinate 
. Judge, and is not referred to by the High Court. There undue 
influence, though pleaded, was negatived. ‘The document, in 
that case a wakj-nama, was read over and explained to the lady, 
but in what terms the explanation was given the evidence did not 
disclose, and its sufficiency was the real issue in the appeal. The 
test laid down is that “ the disposition made must be substantially 
understood, and must really be the mental act, as its execution is 
the pbysical act of the person who makes it.” The judgment is 
clear that it % for the party setting up the deed of a gurdanashin 
lady to satisfy ehe Court that it has been not only explained to, 
but understood by her, If the explanation has been partial or 
erroneous, or has not been given at all ‘ the question will then 


(1) (tga) L R. 52 h As Faz. 


1931. 


tee? 
Thakurain Tara 
Kimari ` 


Ye- 
_ Maharaja Chandra 


Manuleahwar Prasad. 
Sir George Lowndes. 


THE CALCUTTA LAW JOURNAL, [Vor, LIV. 


arise, as it arises where there has been no independent legal 
advice, whether if proper information had been given, it would 
have affected the mind of the executant in completing the deed,” 
Lastly it is laid down that the Court must consider “ the whole 
history of the parties” in order to ascertain whether the deed 
was the free and intelligent act of the executant, 

-Their Lordships think that if this judgment had been in the 
minds of the High Court when they were considering this case 
they might not have come to the determination that they did. 

Here the mortgages were no doubt read and explained to the 
appellant, but there is nothing to ‘show the nature of the 


‘explanation, All that their Lordships know is that the person who 


read and explained the deeds one Sunder Lal, who, though an 
old servant of the Telwar estate, was admittedly in the Maharaja’s 
pay, and was a witness on his behalf, Both the Courts in India 


' bave characterized him as untrustworthy, yet his was the only 


“independent” advice which the appellant had, 

The history of the parties has already been indicated. The 
Maharaja clearly was the dominating personality, He had purchas- 
ed a somewhat speculative half of the appellant’s estate. It was he 
who launched, managed and financed the litigation ; it was he who 
supported the appellant through ten years of poverty and anxiety; 
it was he who had the mortgages prepared ; it was at his house 
that they were executed. The only man to whom the appellant 
could turn for advice was in his service, The lady was young and 
friendless, At the time when she sold the half of her estate to the 
Maharaja she was possibly 19, but probably younger, 

Turning next to the debts recited in the mortgages and the 
items which the High Court have criticized, their Lordships cannot 
but think that they are better evidence of the astuteness of the . 
Maharaja than of his sense of fair dealing, 


He had retained on deposit out of the purchase money 
in 1906 a sum of Rs. 2,5423, but no creditis given for this 
sum in either of the mortgage. In the first mortgage he treats 
the appellant as liable to him for a sumof Rs, 1,800, which 
was already time-barred,’and debits her with Rs, 4,000, the 
security given on her appeal to His Majesty in Council, though on 


„the two appeals which were consolidated a deposit of only 


Rs, 5,000 was required, ‘The sum overcharged in® respect of these 
items amounts to nearly Rs, 6,000 out of the Rs, 12,500 which the 
mortgage acknowledged to be due and purported to pee on 
the appellant’s property. . 
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The second mortgage of November, 1915, is in no better case, Pe G, 
All the items in the previous mortgage are recited and acknowledg- 1931. 
ed : additional sums amounting to no less than Rs, 4,199, which hiiia Taa 
the High Court held to have been then time-barred, are debited, sia 


and interest is charged at the rate of 18 per cent. per annum in Maharaja Chandra 
some Cases, and at 24 per cent, in others, though, according even Manleanwar -E rasad: 
to the Maharaja’s own evidenc2, the agreement was for 12 per Sir George I ge Lowndes. 
cent, only, ° 
It was contended for the respondent that the items making up 
the Rs, 4,199 should not be treated as simple contract debts to 
which the tbree years’ rule of limitation applied (see art, 57 of 
the first schedule to Act IX of r908), but should be regarded as 
repayable only when the litigation over the estate was finally conr- 
cluded ; but there is nothing to show that this was the agreement 
between the parties, and their Lordships have no hesitation in 
accepting the High Court’s finding that these items were barred, 
It was also pointed out with reference to the accounts generally 
that statements taken from the Maharaja’s books had been furnish- 
ed to the appellant before the execution of the deeds, and that they 
had been signed by her, But this clearly was not sufficient to 
discharge the burden of full disclosure which lay upon the mort- 
gagee, Their Lordships can hardly think that such statements 
would convey anything to a lady in the appellant’s position, and 
they cannot hold her bound by them, 


It is upon the facts summariz das above, that their Lordships 
are called upon to review the decision of the High Court that the 
mortgages were good and effzctive securities for whatever sums 
might upon proper accounts being taken, be found due by the 
appellant. She was, no doubt, justly indebted to the Maharaja, 
* though probably for little more than half the amount she had been 
made to acknowledge, If she had understood this at the time the 
deeds were placed before her for execution, itis hardly likely that 
she would have signed them as they stood, If she had realized 
the nature of the overcharges which the Maharaja was foisting 
upon her she might, in their. Lordships’ opinion, well have refused 
to mortgage her estate to him at all, If she had had competent 
advice she might have thought it unnecessary to pledge the whole 
for the smaller indebtedness, or might have made an effort, at alle 
events in November, 1915, when the litigation was over and the 
property in her possession, to obtain the money, on Jess onerous 
term3 in some other quirter, It was.not for ths courts to make a 
new agreement for her. They could only uphold the mortgages on 
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the terms contained in the deeds if they were satisfied that with full 

knowledge of the facts and with the assistance of a competent 

adviser she would still have completed the transactions’ subject: 
merely to the ascertainment of the sums legally due from her, 
Having regard to the nature and extent of the overcharges, to the- 
defenceless position of the appellant and to her relations with the 

Maharaja, their Lordships are not so satisfied, They tbiok that 

on the facts of this case the mortgages were not binding’ upon her; 
and that the suit for their enforcement was rightly dismigsed-by the 
Subordinate Judge, 

Upon the conclusion to which their Lordships have come, it is 
not material to consider the cross-appeal of the respondent, He 
objected only to the form of the account which the High Court: 
ordered to be taken, and this order falls with the dismissal of“ tHe 
suit. 

Their Lordships cannot conclude their judgment without referr- 
ing to the delay which took placein bringing the appeal to a hearing 
inthe High Court. The judgment of the Subordinate Judge: 
was given on the a5th April, 1924, and it was not till nearly four- 
years later that the appeal was decided. No explanation of this: 
great delay can be suggested by counsel;the record’ was nota- 
particularly heavy one, and no substitution of parties was necessi-- 
tated after April, 1924. It may be that the work of the Patna High: 
Court is congested, but their Lordships feel that if this is so, some- 
steps ought to be taken to remedy the evil, and to ensure.a_ more 
speedy hearing of appeals in that Court, They can only regret thats. 
it should have taken nearly nine years for this- case-to reach a final; 
conclusion, 

For the reasons given their Lordships will humbly: advise.His: 
Majesty- that the appeal of Tbakurain Tara Kumari should: be: ° 
allowed, that the preliminary. decree passed by the High: Court- 
should be set aside, and the decree of the Subordinate. Judge. 
restored and that the cross appeal of the respondent should be: 
dismissed, The respondent must pay the costs of the. appellant. 
in the High Court and before this Board. 

Stanley Johnson & Allen: Solicitors for the Appellant. 

Chapman, Walker & Shephard: Solicitors for the "Respon- 
dent, 


K, J. R. Appeal allowed : Cross appeal dismissed, 
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Present: Lord Blanesburgh, Lord Atkin and Sir Lancelot 


Sanderson, 

THE RIPON PRESS AND SUGAR MILL CO, LTD., 
BELLARY 

y. . 


GOPAL CHETTI AND OTHERS, 


[ ON APPEAL -FROM THE Hica COURT oF JUDICATURE AT 
Maneras. | 

Indian Companies Act (VII of t913), section 162, clause VI, sec. 174— Petition 

“by contributories to wind up solvent company—* Fust and equitable’? rule— 

Lack of confidence in conduct of company’s affairs by the directors—Ulira 

vires transaction on part of directors—Appeal in name of company against 

winding-mp order, competency of— Wishes of contributories to be considered 
‘Oftcial liquidator, to maintain an attitude of complete impartitlity. 


On a-contributories’ petition to wind up a‘solvent company, under sec. 162, 
clause VJ, of the ‘Indian Companfes Act, 1913, keld, that the fact that the 
managing director had a prepooderating voice in the company by reason of his 

-owniag or controlling a large number of shares, or that the dividends had not 
been paid regularly, was of itself no reason for winding up the company, 


Held, further, onthe facts, that no case was made out proving a lack of 
confidence in the conduct and management of the company’s affairs by the 


-directors, so as to justify the winding up order onthe “just and equitable ” 
rule. 


Held, however, that the winding-up order by the High Court, Madras, on 
‘its Appellate Side, although not justified when made, should, by reason of the 
lapse. of-time and intervening events, be maintained. 

Lech v. Yohn Blackwood, (1) distinguished, 


An ulira vires transaction on the part of directors is of itself no ground for 
a winding-up order. Other remedies are open to an aggrieved shareholder in 
such a case, 


When ‘the? directors of a company desire to appeal against an order directing 
‘the winding-up of the company, they should, notwithstanding that an official 
‘liquidator had meanwhile been appointed by the Court, prefer'the appeal in the 
‘company’s name. If the majority of the contributories concur inthe filing of 
‘such appegl,'the appeal -is in truth that of the contributories, ° 


In ve Diawtond Fuel Company, (2) relied'on, 
‘In the winding-up of a solvent company, the, Cou:t and also the Official 
liquidator, as to all matters affecting the contcibutories az a class, should have 


particular regard to their wishes as proved by any suffigiont evidence, (Ss, 174 
and 4d 84 ay]. + 


(1) [ 24] App. Cas. 783 (2) 13 Ch D. sol D 
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An official liquidator must maintain a position of complete impartiality as 
between all the individuals whose interests are involved tn the winding-up. 
Whtre in the course of the liquidation the liquidator has shown unusual partisan 
activity, the JuJge in charge of the winding up should, in the exercise of his 
judicial discretion, and to ensure that the liquidation is in future conducted in 
a spirit of complete impartiality, remove such liquidator and appoint in bis 
place a person from whom an attitude of unqualified detachment could be 
expected, (sec. 176). 


When a company is wound up by the Court, the company’s assets are in 
point of law, till such time as the official liquidator is appointed, constructively 
in the custody of the Court, [ sec, 178 (2) ]. 


Appeal No. g5 of 1928, by special ave, from a judgment of 
the High Court, Madras, on its Appellate Side, dated the 33th 
November 1924 (and reported in 48 Madras Law Journal, page 
2j2), reversing the judgment of Mr, Justice Sastri on the Original 
Side, dated the 3rd November 1922. 

The main question for determination on the present appeal 
was whether on the evidence there were sufficient grounds for 


‘directing the winding-up of the appellant company. 


W, H. Upjohn, K. C., with K, J. Rustomjs, for the Respondent, 
the official liquidator, took the preliminary objection that the appeal 
of certain persons, directors and officers of the company, whose 
misconduct in the management of the company’s affairs led -to 
the presentation of a winding-up petition. The peraons carrying 
on this appeal have no ocus siandi to present or prosecute the 
appeal, 


K. V. Narasimham for the Appellant company, submitted that 
the appeal was competent, and that the appellate court in 
India erred in relying upon Lock v. John Blackwood, (1) which 
was inapplicable to the facts of the present case, 

Their Lordships’ judgment was delivered by 


Lord Blanesburg’h :—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras, dated the 13th 
November, 1924, reversing a judgment and order dated the 3rd 
November, 1922, of a single Judge of the same High Court in its 
ordinary original civil jurisdiction, These orders were made in 
the matter of a petition presented to the Court onethe rat May, 
1922, for the compulsory winding-up of the appellant company, 
By the order of the 3rd November, 1922, Mr. Justice Kumarswami 
Sastri dismissed the petition with costs, On appeal his order was 
discharged by that of the 23th November, 1924, and the compul- 

(D [1924] A.C. 783. 
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sory winding up of the company was thereby decreed, This appeal oe 
from that order reached the Board for hearing more than six 193% 


° Neyt 
years after it had bsen made. Its discharge accordingly involved ‘The Ripon Press and 
the supersession of all proceedings in a liquidation which ag a Sugar Mill Co.,Ltd. 


Bellary 
result of it had then been in operation for more than eight years, 7 
To this fact are attributable the grave difficulties which have con- Gopal one 
fronted the Board in disposing of the appeal, Lord Blanesburgh. 


DAA 


The company was constituted in 1882 for the purpose (r) of 
erecting a cotton-pressing factory at Raichur in Hyderabad and 
(2) of erecting a sugar factory at Hospet in the Madras Presidency 
of British India, It was registered in Madras solely because part 
of its busines; was to be carried on in British India, But for the 
Hospet project it would have been registered in the Nizam’s 
Dominions, And the Hospet factory did not materialise, It was 
definitely abandoned as a project in 1909. The company has 
never done any business in British India, its sole activities have 
been centred at Raichur in connection with the factory which in 
dus course was erected there, Th3 fact that the fixed property 
of the company and its business have thus been in one jurisdiction 
and its place of incorporation and statutory obligations in another 
has always been a sourc3 of difficulty. It hampered the company 
in its competition with local rivals: it exposed it to the risk of 
double taxation ; its accounts were necessarily kept at Raichur in 
the local vernacular, and the compilation of the annual statements 
at Bellary from these materials in a form to meet the require- 
ments of the statute law of British India must always have been 
. difficult and never quite satisfactory. It is unfortunate that 
in the liquidation no allowance appears so far to have been made 


for, or consideration given to, these difficulties inherent in the 
situation, 


The company was not a private company, but its shareholders 
were never numerous, Its articles of association were those of 
Table A of the Act of 1882, with modifications introduced which 
did not affect its status as a public company, It had a nominal 
capital of Rs, 1,25,000, divided into 250 shares of Rs.°soo each, 

Of these, 2go shares were issued at the time of its formation, 

Rs, 250 being then called up on every share, This paid-up capital 
sufficed for the establishment of the Raichur factory. The 200 f 
shares with Rs, 250 paid up were in May, 1922, in he hands of 

24 holders or sets of holders, ° 


The original articles of the company, Clauses 7 and 8, pro- 


td 
° 


al 
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ree vided for the appointment of named persons, as secretaries and 


1931. treasurers at an allowance of 5 per cent, on nett profits, and 
eer s * * . 
The-Ripon Pressand 43 agents in charge of the factories at a like allowance, Between 
Sal sits A „Ltd roos and r909 K. Venka'a Rao, of whom much will be heard 


a. in the sequel—it is around .him that the whole controversy has 
*Gopal.Ghetti. raged—~had bscome one of the two agente, 
hocdsBlanesburgh. In 1909 and 1910 the original offices of secretary, and treasurer 


and agent were abolished, and by special resolutions of the 
company, passed and confirmed unanimously on.the 7th and.a8th 
of .May, ro10, Clauses 7 and 8 of the company’s articles of 
association were ca'called, and it wab resolved that, in -lieu 
thereof, -the firm of K. U. S. Ramachander & Co. should be 
.&ppointed treasurers of the company on condition of their retaining 
the company's moneys without interest, and lending moneys to -the 
company without interest whenever required. 


In view of the allegations of the petition with reference to ‘this 
-atrangement—operative, as .it was, for -so many.years—it is:con- 
‘weniant to ‘note, in passing, the deliberation with which it was 
-made—the-spectal .resclution .of ‘May superseding with-a technical 
„amendment an earlier -special resolution adopted with ‘similar 
unanimity in April, roro, It is material ‘also to note that-under 
.the arrangement the.firm was called upon to discharge-the-duties 
which had -theretofore devolved upon -the secretary, -treasurer:and 
agent combined, and.that in any advantage that might accrue’to-it 
-from.the:fact that, like a banker,-it was not required-to pay:interest 
.on the company’s balances, was to be -found the.only counterpart 
-for the 10 per cent on profits ‘which, under the superseded arrange- 
‘Ment, had to bs found ‘by the.company, 


“The firm K, U, 8."Ramachander & Co, was tho family -firm of ` 
Venkata Rao, From igro and earlier he had been at its head, 
In 1922-he was 73 years of age. It is impossible:to-read the 
record without seeing that, even at a later.date, he-remained a 
man of .outstanding ability :and ‘strong personality, From 
igto-his was undoubtedly the predominant -influence-in the firm, 
although he was only one of nine members, -as also inithe:dirdc- 
-torate of the company, although the evidence-is.cleas:to.show that 

» ‘o duly qualified shareholder who desired -a-seat pn:the ‘Board was 
ever-excluded therefrom, His influence, real, and, ‘for anything 
that.appears, thoyoughly ' well deserved, was -not, :at .all-events, 
unwelcome. Everything points to the conclusion that:the share- 
holders, for benefits resulting to them therefrom,were well content 
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toleave the: management of the company’s: affairs in Venkata bes 


Rao’s- hands, 1931- 

At all relevant times a large number of shares inthe company The Ripon Parani 
stood-registered -in' his own name, and-inthe names of his firm Sugas-MArCé,,Let, 
and of different individual’ members of his family, some of them pions 
members- of the-firm; But the. number which- at anytime he>  GopalChetti.- 
really controlled is left in complete uncertainty, His own personal Lord Binesbiirghr,- 
holding. was “never: large. He: complains in his eyidence‘that ee 
members: of: his. family: had becoms, prior to-the date of the peti- 
tion;.at variance. with- him, The petitioners have- put in the 
minutes.of.a meeting ofithe:a3rd.June, 1917- (Record Part-II, p. 7), 
atiwhich:K, Ramachander, his eldest. son,.is.found voting against. 
him in-favour: of: a larger dividend. Indeed, their Lordships can 
find -neching in the-record to: show-that ifat any time-any disagree. 
ment :With: Venkata. Rao’s action or policy. had existed amongst 
the-saareholders, it would. not: have found. effective expression: 
as; for-the:moment at all events, it did, at the meeting of the- 
arst:August,. 1921, to which: reference will presently be made, 
The proceedings of the shareholders up to that date donot 
indicate:that aa. the. petition suggests. they were there merely 
to» register Venkata: Rao’s decrees; They do shaw that 
upto rọ2r there: was. never any-serious.: disagreement-amongst- ` 
them.. 

The first trace of conflict originates with‘a resolution proposed 
by Venkata Kao as an. extraordinary resolution at a: general- 
meeting of the company held on: the- 6th August-ofthat-year, 
The: resolution; in eff-ct, was that in- view of the- complete: 
abandonment. of’ the Hospet venture and of: difficulties resulting 
from its Btitish*Indian incorporation, the registration of the com- 
‘pany should be: transferred to Hyderabad, The proposal, as- 
might; perhaps, have been’ expected from what-has been already- 
said, was accepted unanimously at that -meeting. But Subhapati- 
Rao, a-sharebolder, a vakil of 30 years of age, who now becomes: 
as ‘prominent in the drama as Venkata Raotbimself; although the 
holder of a‘single share only, and with; therefore; it might perhaps 
have: been supposed, no very extensive interest in divfdends; 
detected in the resolution or thought or said that he detected a: 
subtle‘device'on the part of Venkata Rao-to make the recovery 
of dividends more- difficult, Accordingly, at the meeting’ held- 
on the 27th August, 1921, to’ confirm the resolution, he proposed: 
an amendment tom the effect-that the company should be wound: 
up voluntarily, And his amendment was carried by a bare: majority 
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P. C. of the members present, and Venkata Rao’s original resolution 
1931. was therefore lost, althouzh ths amendment was not, of course, 
Ney? . . 

The Ripon Press and ffirmatively effective, 

Sugar al Co., Ltd., From this incident must ba dated the movement, such as 
oo it was, headed by Subhapati Rao, culminating in the petition 


v. 

Gopal Chetti, © and ultimately in the winding-up order which is now under 
Lord Blanesburgh. review. l 
_ The petition, as has been said, was presented’ on the rst 

May, 1922, There were six petitioners, Subhapati Rao is one ; 
his brother, Lakshmikanta Rao, holding two shares, is another ; 
a third has since died; and a fourth, Sidabasappa, sold his a1 
shares in the company on the and November, 1924, before the 
winding-up order was made. The whole six petitioners between 
them held no more than 32 shares out of the total of 200. 
Only one other shareholder, the respondent, Madam Venkayya, 
supported them, The company, in its opposition to the petition, 
represented the views of a preponderant majority. It was amply 
solvent. Creditors were in no way interested, if they existed 
at all, 

The petition is an attack upon Venkata Rao from every 
angle, That that attack was inspired throughout by Subhapati 
Rao hag never been questioned, while Venkata Rao has 
Teiterated in evidence that it is from some unexplained enmity 
to himself on the part of Subhapati Rao and from that alone 
that everything has resulted—-the winding-up petition, the appeal 
from the order dismissing it, and the whole course of the supper- 
vening liquidation so marked in its hostility to himself, Their 
Lordships are not prepared to treat these assertions lightly, They 
have never been contradicted by Subnapati Rao, although he has 
given evidence on two occasions and has made many affidavits in * 
the course of the liquidation, No petiuoner, except himself, has 
ever taken any part in the proceedings. The petition, for the 
terms of which Subhapati Rao is clearly, primarily, and not 
improbably exclusively responsible, is inexcusable in the reckless- 
ness and misleading character of its most serious allegations, and 
their Lerdships have been compelled to note that throughout the 
recorded proceedings in the subsequent liquidation the “activities 

ə of Subhapati Rao have been exclusive, constant, persistent, and 

° officious, not to be explained by his insignificant ‘material interest 
in the liquidation | or its results, Itis necessary to approach the 
consideration of the case with these most disturbing facts in 

mind, ` The learned trial Judge was able to dismiss the petition 
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on what may be called its own demerits, Their Lordships will 
anticipate so far as to say that itis almost inconceivable that the 
High Court could have wound up the Company as and when it 
did or have justified its order by the reasons assigned had these 
matters been remotely present to the minds of the learned Judges 
there, ; 

Being in effect an undiscriminating attack upon Venkata Rao 
the petition is, characteristically, the victim of undesigned incon- 
sistencies, In one paragraph, for example (paragraph 5), it con- 
tains an allegation that with the exception of the petitioners and 
their outside supporter, 4# the shareholders are thwarted by the 
fear of the influence and capacity of Venkata Rao for doing them 
harm”; alongside of which is to be found the account, twice 
given or referred to (paragraphs 3 and 12), of the manner in 
which Venkata Rao’s proposal that the Company should become 
a Hyderabad Company was, at the very latest meeting of the 
Company, defeated by a majority vote in favour of voluntary 
liquidation, Again, in contrast with a Charge in paragraph ro 
that the treasurer firm improperly retains the Company's balances 
for its own advantage—the main burden of the petition—the com- 
plaint of paragraph 11, inconsistently enough, is that Venkata 
Rao is proposing to invest Rs. 30,000 of presumably these very 
balances in the purchase of machinery for the Raichur mill—~a pur- 
chase from which it is not suggested that, except as shareholders, 
apy advantage could accrue either to himself or his firm, 


These contradictions are important ina pelition whose remain- 
ing Charges, when supported by any evidence at all, and when not 
based upon facts distorted in statement beyond recognition, are 
either vague or out of date. But as there is one charge—trivial 
` enough, for service on such a petition, but upon the supposed proof 
of which the learned Judges of the High Court appear mainly to 
have proceeded in making the winding up order—it will be con- 
venient to deal with it in detail now. It ia typical also of other 
charges, 

It is alleged in paragraph 8 that six years before, f.e, in 1915, 
Verkata Rao threatened to call up the unpaid amount of*Rs, 250 
a share therawith to start the sugar mill at Hospet, which it was 


known must thep be a failure: that the intended and _ resultinge 


effect was to bring down the market value of the shares ; that then 
he bought up about 6o shares from Chavani Pakjrappg and others, 
and soon ‘after he dropped the subject, as his object had thus 
been secured, Later in the paragraph it is alleged that at the 
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meeting of the 27th August, 1921—this presumably is the meeting 
referred to, although with characteristic accuracy the date is given 
asthe 12th September, 1g21—Venkata Rao again threatened the 
shareholders in open meeting, “that he would harass them by 
calling up the unpaid share capital, The shareholders are daily 
expecting the threat to be put into force.” 

Now, as to the first of these allegations, the only occasion on 
which the threat could have been made was not, as alleged, six 
years, but 14 years before, viz, in 1908, when the firm had not 
even become treasurers, and at a time when Venkata Rao’s posi- 
tion was that of joint agent of the company, with the same Paki- 
rappa, whois named, At that time, asa reference tothe minu- 
tes shows, the proposal to proceed with the Hospet project and 
call up capital for the purpose was not that of Venkata Rao at 
all, but was put forward by, amongst others, S. Gavappa, the father 
of the sixth petitioner ; and as a result of further meetings of the ~ 
Boari the project was in April 1909, finally abandoned, and with 
it any proposal or necessity to make a call, The shares of Paki- 
rappa were purchased by Venkata Rao’s firm for Rs, 28,000, but 
not until January, rgro, and in no connection whatever with the 
starting of the sugar mill. Venkata Rao gave this circumstantial 
denial to this charge which significantly unfounded in point of 
date, depends only on the evidence of Subhapati Rao, who was 
not himself, in 1908, even a member of the company, being a 
mere boy of 16, sA 

As to the second occasion, Venkata Rao, in his evidence, 
characterises the charge (Record p, 28) as a downright lie, and it 
is certainly not obvious why, no attempt to put the threat in force 
had for nine months been made, the shareholders should still be 
daily expecting its fulfilment, It seems unlikely, too, that Venkata ` 
Rao should have chosen the same threat on both occasions, 
although its effect upon the Stock Exchange value of the shares 
does not enter into the later threat at all, But that this second 
threat was ever made again depends on the statement of Subha- 
pati Rao alone—a witness, Audimulam Pillai, evidently called to 
corroborate his story failing to do so (Appendix, Part I, P. 43). 


The learned Judge found that none of the charges against 
Venkata Rao had been established, So far as these, in particular 
were concerned, there was surely ne room at all for any other 
conclusion. eUpon the evidence, thisis one of the reckless un- 
substantiated allegations by which the petition iş discredited. It 
is unfortunate, indeed, that the. winding-up order should to 
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any extent have been rested on the assumption that it had been 
proved. 

It would be tedious further to detail the charges in the peti- 
tion, the alleged delay in payment of dividends and the like. 
-It will suffice to take these from the learned trial Judge’s judg- 
ment, But there are two matters further affecting the good 
faith of the petition as a whole which cannot properly be passed 
over in silence, The first of these are the words in paragraph ro, 
in which the position of the firms as treasurers under the special 
resolution of roro is attacked ; 

“Under the pretext,” says paragraph ro, “ that this firm would 
lend large amounts free of interest to the treasurers for its needs, 
Mr, Venkata Rao succeeded in getting a resolution passed that 
the funds of the company shall be entrusted to the treasurers free 
of interest, and that the treasurers should similarly lend an amount 
to the company if required.” 

Such is the petitioners’ paraphrase in roz2 of the two sets of 
special resolutions unanimously adopted in x910, and acted upon 
without protest or objection ever since, 

The allegation goes on ; 

“Sums above Rs, 20,coo have been lying with the treasurers 
for several years for their sole benefit and advantage. . . , 
The whole thing was a ruse to give the use and the control of the 
company’s funds to Mr, Venkata Rao’s family,” 


It casts in their Lordships’ minds the gravest doubt upon 
the dona fides of the petition that the true facts in relation to this 
matter already set forth should there be so distorted in statement 
as to be quite unrecognisable, 


The other matter, more important still in this connection, relates 
to the gravest charge of all made by the petition against Venkata 
Rao, and, in conjunction with him, the company’s auditor, In 
parapraph 13 the following allegations appear :— 


“The petitioners are credibly informed, and believe the same 
to be true, that all articles supplied to the factory were by 
Mr, Venkata Rao or his relatives or dependants, and voughers for 
higher Values were got up in the names of third parties who are 
either his friénds, clients, or dependants over whom he wields an 
enormous influence,” ° 


To this may be added ‘the further allegation from para- 
graph IF P 
“The petitioners belieye that the funds of this company have 
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P.C. been utilised for the | said ] private concerns of Mr, Venkata Rao’s 


193%, family.” 
The Risch Paridi ‘Then, as to the auditor, after a statement that it is upon him 
Sugar Mill Co., Ltd. that the shareholders had alone to depend for the accuracy of the 

Sen oo accounts to which they were not allowed access, the same para- 

Gopal | Chetti. graph 13 proceeds : 
Lerd Blanesburgh. “The auditor is a partisan of Mr. Venkata Rao, and is afraid 
aes of losing his auditorship and remuneration if he did not comply 
with the wishes of Mr. Venkata Rao in granting his certificate 
blindly, . . . Ifan independent audit be made, the petitioners 
believe that several grave and serious irregularities will come to 
light.” 
It is a serious thing that no evidence has at any time been 
adduced in support of this gtave allegations, or any of them, 
With regard to the charge against Venkata Rao, Subhapati Rao 
sought in evidence to justify its insertion in the petition on the 
ground that it was based upon information given to him by an 
unnamed ex-official of the company, who was not, however, going 
to be called as a witness. And not even by a question put to 
Verkata Rao, in the course of his prolonged cross-examinations, 
both on the petition and in the course of the liquidation, has this 
accusation of fraud against him ever heen again referred to or 
revived. So far as the auditor is concerned, the charge, without 
the slightest evidence to support it, is even more culpable, Its 
recklessness may be judged by the fact that not only were the 
audited accounts invariably accepted in each year with unanimity 
by the shareholders at meetings, several of them attended by 
Subhapati Rao and other petitioners, but the audited accounts 
after eight years stil] remain undisturbed. And the auditor is now 
dead, 
These grave allegations of personal dishonesty” with no 
available evidence to support them make it incumbent upon 
every court to approach the other allegations of the petition 
with the greatest reserve. 


These were all examined by the learned Judge in the course 
of an elaborate inquiry. He tried out the case to he end, 
In a crosspetition the allegations against himself and his 

*firm were denied in detail by Venkata Rao. »- The petitioners 
had complained that the company’s accounts were not open to 
the sharehoklers, e To meet this complaint, the books and accounts 
of the company up to 1922 were produced for the inspection of 
the petitioners, and were inspected by Subhapati Rao on different 
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days in August, 1922. Subhapati Rao, in support of the 
petition, gave evidence; Venkata Rao was cross-examined at 
great length. l 

In the result the learned Judge, as has been already noted, 
found that the charges made by the petition had not been proved 
in any particular, It had been conceded, he said, that unless 
the case could be brought within clause 6 of Section 162 of 
the Indian Companies Act no order could be made: no mis- 
conduct bad been proved against Venkata Rao or the other 
directors, The fact that Venkata Rao had a _ preponderating 
voice in the company*by reason of bis owning or controlling a 
large number of shares was of itself no reason for winding-up 
the company ; the allegation that dividends had not been paid 
regularly was no ground for winding-up, but the trouble had only 
arisen in transmission cases, The petitioners had had inspection 
of all the accounts, and in no instance had these been showa to 
be wrong. As regarded the sum proposed to be spent on machi- 
nery, it was hardly likely that Venkata Rao, with his prepondera- 
ting interest, would ruin the company for the pleasure of annoy- 
ing the other shareholders, 

Their Lordships subscribe to that judgment. The ordersdis- 
missing the petition with costs was in their judgment, on the 
evidence before the Court, the only possible order, They think 
Lit both fair and right to add that on a careful consideration 
of all the evidence they can find no justification worthy 
of the name for the suggestion that during Venkata Rao’s long 
tenure of office his management of the company’s affairs had 
in view any other object than the welfare of the company in 
which as a shareholder he was, directly and indirectly, so 
` largely interested. Nor have they in the evidence found any 
proof that moneys retained by the firm were normally in excess 
of reasonably possible prospective needs or that there was any 
impropriety on the part of the treasurers in retaining the moneys 
they did retain oron the part of the directors in recommending 
their retention, The balances were, in fact, the working capital 
of the company, even although some portion of thefn might 
without illegality or inconvenince have been distributed as 
dividend had the shareholders so insisted, : 


The petitioners appealed to the High Court by notice dated 
the 17th November, 1922, For some unexpmined’ reason the 
appeal whs not disposed of until “the 13th November, 1924— 
nearly two years later, There were no new materials placed 
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before the appellate Court to account for this loss of time, which 
would not have been possible in England, where winding-up 


appeals are placed in an interlocutory listin order to be beyond 


any such risk, Their Lordships hope tbat this case is, in this, as 
inso many other respects, exceptional, But this delay ought to 
hava weighed with the learned Judge in reaching a decision, The 
difficulties created by a winding-up order in November, 1924, 
with effec t from the 22nd (rst ?) May, 1922, which so soon became 
manifest in the liquidation, might have given them pause, It does 
not appear that these difficulties were even present to their minds.. 

Nor is it easy either ito discover or to state the actual reasons 
of the Appellate Judges for making a winding-up order when they 
did or at all, They were apparently led to do so partly by the 
case of Loch v. John Blackwood (1), which, as they noted, had 
not been available for the trial Judge’s consideration, but which, 
so far as their Lordships can see, bears no resemblance either 
in principle or detail to the facts as proved in this case. For 
the rest, while the learned Judges do not in terms reject the 
Trial Judge’s findings of fact, they ignore them altogether, They 
seem to treat allegations in the petition as true merely because 
they are placed there, They find neither in its contradictions 
nor in its charges any room even for criticism, This omission in 
relation to the alleged threats by Venkata Rao to call up the 
unpaid share capital of the company is particularly unfortunate, 
The learned Judge appear, without examination, to accept th2se 
charges as proved, while from their statement of the first of them, 
it is apparent that the nature of the charge made was quite mis- 
understood, Perhaps their conclusions on the whole matter may, 
however, best be taken from their own closing words :-— 

“ It is evident that the affairs of this company are carried on ' 
in such a way that the members of one family are able to exercise 
a predominating influence over the management of the company 
and secure certain benefits for themselves. The minority are 
unable to protest effectively against the actions of the directors 
because the majority of shares are in the hands of one family and 
the directors themselves are able to hold over the shareholders the 
fear of having to pay up the unpaid portion of their shares, This 
causes a lack of confidence in the management of the directors 
which there is no hope of improving so long as the present direc- 
torate continues and the funds are in the hands of the present 
treasurers, Under these circumstances, we think the enly course 
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we can take to secure the just rights of the shareholders is to direct 
the winding-up of the company.” 

Venkata Rao has sworn, and it has not been denied, that 
before the appeal was heard, two of the petitioners had notified 
to him their actual, although apparently not their formal, with- 
drawal from the proceedings. One had died; a fourth, Sidabas- 
appa, as has been stated, had, before this judgment of the High 
Court, sold his shares, In active support of the petition, therefore, 
if Venkata Rao has sworn truly, there remained, at the date of 
the winding-up order, only Subhapati Rao and bis brother, holding 
three shares between ethem, and Madam Venkayya, who had 
never even verified its allegationg, A striking comment on the 
observations of the High Court when read in the light of the 
history already set forth, 

But, presumably, these petitioning casualties were not—at 
least, all of them—-known to the learned Judges, and Venkata’s 
statement of them may have been exaggerated, Even so, the con- 
clusions of the Appellate Court cannot, in their Lordships judg- 
ment be supported. Their own examination of the petition leads 
them, on the evidence, to the inevitable conclusion that its 
allegations, so far as these were offensive, were entirely unproved. 
Its proper fate was the dismissal which it met with at the hand 
ot the Trial Judge. The winding-up order on the materials before 
the High Court ought not to have been made, So far the present 
appeal is entirely justified, 


But many further considerations emerging in subsequent events 
have to be weighed before it can be properly disposed of. To 
the statement and consideration of these, their Lordships now 

proceed, 
At the instance of the directors, immediate steps were taken 
to have the order set aside, An application for leave to use 


the company’s name as appellant was first made. This was. 


‘strenuously opposed by Subhapati Rao, who, in an affidavit, 
challenged Venkata Rao to ascertain the contributories’ views on 
the subject, At a meeting, in answer, held on the and April, 
1925, 16 ,contributories holding 161 shares out of 200 declared 
themselves fer an appeal in the company’s name or, if that were 
not possible, for one in their own. Notwithstanding this declara-° 
tion of their wishes (see Section 174 of the Act), the learned Judge 
‘in charge of the liquidation on the r9th November, r923, refused 
the leave ‘asked for, on the ground that Venkata Rao was then 
in default under an order made against him in the liquidation, 


P.C. 


maeaea 


1931: 
vrns 
The Ripon Press and 
Sugar Mill Cox, ‘Lid, 
Bellary 
v 
.Gopal Chetti. 


‘452, 


.P, C. 


maenna 


"1931 
Sne? 


-The Ripon Press and 
-Sugar Mill Co., Ltd. 


Bellary 
v. 
Gopal Chetti, 
. Lord Blanésburgke 


THE-ĊALCUŤTTA LAW JOURNAL, , [Vot, LIV. 


and, on appeal to the Court, this refusal was, on the 18th Decem- 
ber, 1925, upheld, on the expressed ground, the basis of which their 
Lordships are quite unable even to conjecture, that there was no 
reason to suppose that those who purported to be the company 
in the application ‘represented the wishes of the majority of the 
shareholders.” This new misunderstanding of the position at 
another critical moment in the history is responsible for the fur- 
ther misfortune that an appeal against a winding-up order, so 
unusual in its occasion and circumstances only became possible 
through the special leave granted by His Majesty on the recom- 
mendation of the Board two years later, on the 2nd December, 
1926, Four further years elapsed before the appeal was brought 
to a hearing—the greater part of that long interval havirg been 
apparently consumed in the preparation and printing of the supple- 
mental appendices included in the record at the instance of the 
official liquidator. 

The appeal, quite rightly, is in the company’s name. The 
objection taken to its competence long persisted in was quite un- 
founded, Inthat respect it is in record witha well-established 
practice, devised to meet the necessities of just such a situation 
as hera arose, 

But this is all mere form or style. The appeal is really that 
of the contributories who are behind it, They may be truly 
regarded as the appellants, [See Jn re Diamond Fuel Company (1)\| 
Of the respondents, the official liquidator alone has appeared to 
oppose, He has taken it upon himself to contest the appellants’ 
case ad tnitzo—the remaining respondents with Madam Venkayya, 
their unpledged supporter being all who remain of the original peti- 
tioners, They have kept themselves in the back ground through- 
out, doubtless by arrangement, The official liquidator in his printed ` 
case and at the Bar has said for them all that they could have 


. said for themselyes, Moreover he has had printed and included in 


« 


the record 364 pages of the proceedings in the winding-up, includ- 
ing a verbatim transcript of the deposition that have been 
taken in the course of it, What has really been attempted 
by this*procedure is that the opposition to the appeal—the peti- 
tioners’ business—-ahall be conducted even if it, fails at the 
charge of the assets of the Company. 5 

Such unusual partisan activity on the part of an official liqui- 
dator in relation Jo such an appeal clearly called for some justifi- 
cation, and this was sought te be supplied by referring +o an order 


(1) 13 Ch, D. 400, (405). 
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of the r4th November, 1928, by the Judge in winding-up which 
directed the liquidator to oppose the appeal and do all the above 
things, Their Lordships have noted that the order referred to is 
really an affirmative answer by the learned Judge to questions 
asked by the liquidator on an ex garte summons while the order 
made has been so liberally interpreted by the liquidator that.in 
the second appendix he has had printed 124 pages of deposi- 
tions, all taken after the date of the order and, save fora few lines 
here and there, entirely irrelevant, as their Lordships think, to 
any issue arising on the appeal, 

Their Lordships are gravely concerned that such an order 
should ever have been asked for, They are even more concerned 
that it should have been acted upon with so little discrimination, 
The order, in principle, was sought to be justified by the repre- 
sentation doubtless made by the Official liquidator to the learned 
Judge and as a contention maintained before the Board that in 
these appendices facts are disclosed which had they been known 
to the Court when the petition came before it would have madea 
wioding-up order inevitable, It is merely an aggravation of the 
position that in their Lordships’ judgment, as will appear presen- 
tly, no such facts are there disclosed. For even if they had been, 
these were facts to be brought forward, if so advised by the 
petitioner respondents at their own risk and not by the liquidator 
at the charge of the assets, Their existence would hava been no 
justification for his becoming partisan in a dispute, between two 
sets of contributories concerning the propriety of an order from 
which his authority alone proceeded. His only duty on an appeal 
against such an order was from a position of complete impartiality, 
and in the interests of the whole body of his constituent contribu- 
“tories to be ready to inform the Board of any facts and circums- 
tances in relation to the company’s affairs about which he 
might be asked or whichin his judgment the Board ought 
to know. 


In the present case the liquidator’s attitude is peculiarly invi- 
dious, It appears from the depositions that he was put forward by 
the petitioners for his office on the resignation of the official first 
appointed, and that his appointment was opposed by the Venkata 
Rao party for that very reason, He, too, was an “enemy”, From 
him therefore, on appointment, an attitude of unqualified detach- 
ment was specially to be desiderated. His conception» of detach- 
ment in relftion to this appeal has been to ask for and to obtain ex 
parte and to interpret with an excess of liberality an order 
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which has enabled him free of expense to the petitioners 
in relief of their responsibilities and already at a cost far in excess 
of any possible interest of theirs in assets, to fight their battle, with, 
as will be seen, no success and at what, except as to a trifling 
amount, must be the inordinate expense of their opponents. It 
is to be hoped that orders like that of the 14th November, 1928, 
will not in future be lightly made in the course of an Indian 
winding-up. The only results of the order in the present instance’ 
have been excessive delay and utterly useless expenditure both of 
which will, like the delay already referred to, be found to bave 
been operative to the prejudice of the appellants, in absence of 
whom the order was made, 


It was upon these appendices and their contents that the 
real opposition to the appeal was based by the official liquidator, 
When examined, they strike their Lordships as being for the 
most part quite irrelevant to the conclusion which he asked the 
Board to draw from their perusal. It is quite true that there 
are found in their instances of grave disobedience by Venkata 
Rao to orders for payment into court or to the official liquidator 
of moneys shown by their accounts to be in the hands of the 
treasurers, The record, however, does not establish, as has been 
contended, either disobedience to orders to hand over the com- 
pany’s remaining books and documents or even reluctance to 
produce them, Carelessness in relation to their custody or pre- 
servation thera may have been, but the difficulties with regard to 
these books seem to the Board to have been largely due to the fact 
that the mill at Raichur, with, as it would seem, all documents 
there, had‘been in the hands since the rst January, 1924, of the 
lessee under a transaction later to be referred to, But the orders — 
upon Venkata Rao for payment of money, whether regular or not, 
ought to have been obeyed ; and he must not complain that his 
disobedience was made, once, the occasion of an order for hia 
committal at the instance of the official liquidator. Ifthe pen- 
dency of an appeal to this Board was his excuse for disobedience, 
it was no excuse, Venkata Rao must remain justly responsible and: 
accountable for his recalcitrancy. Their Lordships, however, do 
not find in what has emerged since the winding-up erder anything 
going to ahow,that before it was made Venkata Reo had been guilty 
of wrongful acts unknown tothe Court and sufficient to justify a 
winding-up orders had they been alleged in the petition. By 
these supplemental appendices they are not even led ‘to conclude 
that had the winding-up order not been made Venkata Rao would 


Vor, LIV] . PRIVY COUNCIL, 


have been guilty of any disobedience to any order of Court. He 
nowhere appears to be congenitally recalcitrant. It was his resent- 
ment at the existence of a winding-up order in any shape which 
betrayed him to disobedience, although their Lordships 
hasten to add that such resentment, however well authenticated, 
being manifested while the order stood, can never be judicially 
excused, 

But the official liquidator points to one other transaction dis- 
closed as justifying his contention under this head. He says that a 
certain purchase by the directors of gins in March, 1924, after the 
dismissal of the petition, together with the lease of these gins to 
the lessee of the mill, was «lra vires the company anda fraud 
upon it, Venkata Rao’s answer on the question of ulira vires is 
that the transaction was conducive tothe attainment of the com- 
papy’s purposes, an object probably implied in the memorandum of 
association of every trading company, and very easily implied in the 
skeleton form in use and adopted for this company in 1832. His 
answer as to the lease of the gins was that it amounted to the com- 
pletion of the lease of the mill at Raichur which had been made 
with the shareholders’ assent as from the previous January, It is 
unnecessary for their Lordships at tbis stage to go into further 
detail, The acts were long after the petition and it is, moreover; 
well settled that an ulfra vires transaction on the part of 
directors, if this was one, is of itself no ground for a winding- 
up order. A shareholder has his complete remedy in other 
directions, 


Accordingly, their Lordships have reached the conclusion that 
the proceedings in the liquidation, the details of which—at such 
great expense—the official liquidator has introduced into the 
appeal, do not, in any way, help the case he has sought to make, 
On the contrary, they operate further to imperil it. For what, in 
their Lordships’ judgment, these pioceedings do show is that, 
owing to the mistaken principles upon which the liquidation has 
been conducted, doubtful orders have been made in the past and 
that, unless the methods hitherto adopted are for the future 
discarded, nothing can result from the further progress of the 
liquidation but the dissipation of the company’s entire assets 
in expenses, In other words, the ligquidator’s appendices, properly 
appreciated, point to the discharge of the winding-up order being 
called for rather than to the continuance of tha liquidation being 
beneficial. And the proper choice between these two alternatiyes 
becomes thus eyer more difficult, l t 


. 455 


P. C: 


sae 


1931. 
wa 


The Ripon Preas and 
Sugar Mill Co » Ltd; 
Bellary 

vV, A 
Gopal Chetti 
Lord Blanesburgh 


456 © 


The Ripon Press and 
Sugar Mill Co., Ltd., 
Bellary 


v, 
Gopal Chetti. 
Lerd Blanssburgh. 


THE CALCUTTA LAW JOURNAL, . [Von LIV, 


This statement requires some expansion. 


The outstanding fact in relation to this Winding-up which seems 
too far to have been entirely missed is that the contributories are 
alone interested inits results, The company had no creditors. 
From this it followed that the liquidation was peculiarly one in 
which the Court, as to all matters affecting the contributories 
as a class, would have regard to their wishes as prpved by any 
sufficient evidence (Act of 1912, Section 174) and one, also, in 
which the official liquidator [Section 183 (2)], would lose no 
opportunity of summoning meetings of contributories for the pur- 
pose of ascertaining their wishes in respect of similar matters. 
Now, it is hardly too much to say that with consequences—serious 
in many other respects than excessive cost-—-these vital considera- 
tions have been consistently forgotten orignored throughout the 
liquidation. 


Two typical examples may be given. The first relates to the 
lease of the Raichur factory, granted pursuant toa resolution. of 
the company in general meeting on the 8th November, 1923, fora 
term of ro years from the rst January, 1924, to Ramashanda, the 
son of Venkata. Ramashanda’s cffer was the highest of three then 
received ; the policy of leasing the factory was approved by all; 
and with regard to the choice of the terant even Sabhapati Rao, 
who was present atthe meeting, made no protest. Ramashanda 
had been in possession since the ist January, 31924, duly paying 
the rent reserved, when on application by the then official liqui- 
dator, the Judge, onthe aoth August, 1925, declared the lease 
void under Section 227 (2) of the Act, as being a disposition of 
the company’s properly subsequent to the commencement of the 
winding up. ° 

Their Lordships do not go into other matters in relation to 
this order, approved as it was on appeal—into the fact 
that the value of the lease to the company was not questioned 
and that, in making the order, no regard was had to the law 
of the Nizam’s Decminions, where the validity or otherwise of 
the lease would bave been determined without any yeference 
whatever to Section 227 (2). They say nothing of albthat follow- 


*ed therefrom, They are concerned now only tq point out that 


the later disasters flowed from the initial failure of those responsi- 
ble to appreciate that no one bad been or remained interested in 
the factory except the sharelrolders, who had by an anopposed 
resolution approved the lease, and that so far from declaring it 
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void under the section, it was a transaction to be confirmed almost 
as a Matter of course, 
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The secend typical example of failure in the same respect is Sugar Mill Co., Ltd,, 


disclosed in the proceedings with reference to a dividend of Rs, 40 
per share in respect of the profite of the company for the years 1922 
and 1923, declared unanimously at a meeting of shareholders, or 
more accurately of contributories, held on the 27th December, 1924, 
as one to be paid on the terms that it would be repaid if called for, 
At that date the winding-up order had been made, but no liquida- 
tor had so far been appointed, In point of law, uuder section 
178 (2) of the Act the company’s assets were then constructively 
in the custody of the Court, and it is quite clear that no disposi- 
tion of them by the contributories could bs regular, But, on the 
other hand, except these contributories, no one at the date of the 
resolution bad any interest whatever in the moneys to be distribu- 
ted, while it is not surprising, as one of the Judges remarks, that the 
contributories were entirely unanimous in declaring the dividend. 
Now in thas treasurer’s accounts for the year 1924, there is a 
disbursement claimed of Rs, 10,655 in respect of a partial distribu- 
tion of this dividend, and this disbursement has been attacked by 
the cfficial liquidator from every angle, but always on the basis 
that any payment whatever of dividend after the winding-up order, 
albeit in substance no more than a payment on account of the 
ultimate interest of each contributory in the surplus assets of the 
company, was as blameworthy as if, in the liquidation of an insol- 
vent company, it had represented a distribution of creditors’ funds 
amongst contributories. 


It was of course the immediate duty of the official liquidator 
in going through the accounts to satisfy himself that the payments 
set up bad in fact been made, and that the money had been receiv- 
ed in circumstances which, as between the company and the regis- 
tered holder of the shares in respect of which it was paid, was 
a complete discharge tothe company. But the official liquidator 
did not think fit to stop there. He obtained orders from the 
Court directing the repayment of the dividends paid, and’ orders 
against the dieectors personally for any dividends not so repaid by 
their recipients, and in other cases—in one particularly, where 
the registered shareholder himself makes no claim to the dividend 
(see supplemental appendix, p, 121), and where she dividend has 
admittedly*been paid to and received*by one who claims that in 
equity he was so entitled to receive it—the liquidator has embark- 
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ed upon an inquiry in the interest of another claimant in equity 
to the same dividend, in the course of which he took—and these 
are now included in the appendices—over 200 pages of depositions, 
and in connection with which he obtained an order for a commis- 
sion to Nasik to take evidence, all on a subject and in support of 
a claim with which the company in liquidation has as such no 
concern whatever. It is a disturbing circumstance that the claimant 
for whom all this was done was the original petitioner, Siddabasap- 
pa, then not even a contributory, acting through Sabhapati Rao 
(see second appendix, page 119), while the claimant against whom 
the irrelevent compaign was waged was I.Narayana Reddi, one of 
the directors, 

But there are other orders made in tke liquidation, the terms 
of which are set forth in the official liquidator’s appendices, and, 
on the face of them, at all events, so remarkable that it would not 
be very disconcerting to note their disappearance with the winding- 
up order, on which they depend. There are also cases where, 
on the startling opinion judicially expressed in the order of the 
4th March, 1925, “that in effect the treasurers are not very 
different from the directors,’ orders have apparently without 
discrimination been made against “ihe directors” or “the trea- 
surers”, without anything whatever to indicate who are the 
persons so described, Their Lordships have been specially truce 
by the three orders following : 

(a) An order of the roth April, 1928, whereby five named 
directors are apparently es fora misfeasance, and ona summons 
in chambers ordered to pay Rs, 7761-13-g——a sum which a debtor 
to the company had made default in paying, no consideration 
having apparently been given to the Contention that the debt had 
become statute barred by the neglect of the official liquidator, ` 
to say rothing of its having been guaranteed by Ramachander, 
one of the directors named. 


(6) An order in chamders of the 26th April, 1928, (a) for 
repayment of the dividends distributed under the resolution of 
the 2and December, 1924 ; (å) for payment by Ramachander as 
guarantor of the Rs, 7761-13-9 he had already as director been 
ordered to pay by the order of the gth April, 1928, e 

(c) An order of the 15th October, 1929, whereby, inter alia (a) 
all items of disbursement shown on treasurers’ accounts of 1924 were 
ordered to be refunded by Venkata Rao and the company’s trea- 
surers, with apparently no crédit given for any benefit Werived by 
the company from the expenditure; (6) repayment was 
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to be made by the directors of the sum paid to -the sellers 
for the gins already referred to, presumably as for a mis- 
feasance, cr in respect of an alleged ura otres transac- 
tion, without reference to the fact that the ginsin question had 
been delivered toand remained in the hands of the official liquidator 
under a previous order ; (c) payment by directors and treasurers.was 
directed of dividends distributed under resolutipn of the 2and 
December, 1924, and not repaid by the recipient, and other 
smaller payments were ordered without any consideration being 
given, so far as appears in the records, to the answers made; 
(d) the lease of the gine to Ramachander was set aside, 

None of the orders above referred to are under appeal, They 
have doubtless long since become final in the sense in which 
administrative orders ever are final, It may be that in working 
them out defects, spparent on the face of them, ceased to be 
serious, But their Lordships cannot refrain from expressing the 
hope that in liquidation proceedings in India matters of such 
importance will rot normally be so summarily disposed of, 


Their Lordships have now detailed with much particularity 
the salient incidents in this long histoiy, They have done so, 
laboriously they fear, but not finding it possible otherwise to 
make clear within the confines of a self-sufficient judgment the 
difficulty of the problem: disclosed, What they find themselves 
faced with at the end of the day is a winding-up order, made two 
years after its presentations upon a petition which ought never to 
have been presented, for, cven if not merely vindictive and 
malicious, the petition was entirely without proved merits, They 
find also that the winding-up order has in the liquidation been 
succeeded by a series of orders off-hand in form and on the face 
of them, at all events, made without full consideration of all 
relevant circumstances, Lastly, their Lordships find a liqui- 
dation in being which, if carried on as it has been begun, can, 
as they forecast if, end in nothing for the contributories but 
@ call of all the unpaid capital to provide for payment of the 
costs and expenses. And for these disasters, one and all— 
with the exception only of the expense and trouble due to the 
recalcitrancye of Venkata Rao, the costs of which have already 


and rightly fallen upon him—the petitioners are mainly, if" 


not indeed entirely, responsible. There is, therefore, so far, 
and even at this distance of time, everything to be said for the 
discharge*of the winding-up order appealed against, 

But what would now be the consequences of discharging 


P. C, 


1931s 
Sat 
The Ripon Press and 
Sugar Mill Co., Ltd., 
Bellary 


ve 
Gopal Chetti. 
Lard Blanesburgh. 


460 . THE CALCUTTA LAW JOURNAL. . [Vot, LIV. 


P.C, that order? The business of the company has ceased for 

1931. years : its undertaking has been broken up: its reconstitution 

The Ripon Press and €XCept under new auspices is now probably quite impractic- 

ere a Ltd, able: and the task of adjusting liability for the mischief 

we which has resulted from the liquidation presents a prospect of 

Gopal Chetti far-reaching and ruinous litigation, Nor could these consequences 

Lord Blanesburgh, be mitigated, nor could any bounds be set by their Lordships to 

as the range and extent of future trouble if the winding-up order 

were now to be set aside, A direction to that effect would, their 

Lordships cannot doubt, be a calamity to all concerned. They 
cannot give it. . 

On the other hand, it seems to the Board by no means hopeless 
that if the liquidation be left operative, it may by a change of 
method be possible to avoid at least total disaster. 

Their Lordships are, of course, well aware that it is not for 
them to dictate the future course of the liquidation. That it is a 
matter for the learned Judge in winding-up. The judicial 
discretion in such matters is, at all events in the first instance, 
with him alone, and he may not divest himself or be divested 
of full responsibility for its exercise. The observations accordingly 
which immediately follow are made merely for his assistance, 
They are in no way directory, It is enough that they will have 
his attentive consideration. In their Lordships’ view, then, it is 
essential, if complete disaster is to be avoided, that for the future 
this liquidation shall be conducted in a spirit of complete impartia- 
lity, as between different sets of contributories, and with due regard 
to the wishes of the contributories (Section 174). It will be 
for the learned Judge to consider whether this end can be attained 
under the present liquidator, who has identified himself so com- 
pletely and, so far, so unfortunately, with the petitioners in their 
unworthy conflict with the main body of contributories, or 
whether it will not be necessary to place in the position of liqui- 
dator a man of no less high standing than the present official liqui- 
Gator, but who has not hitherto been associated professionally or 
otherwise with either set of contributories, and who would be 
advised “by a vakil, equally dissociated from either side, whose 
appointment would be authorised under Section 181 wf the Act, 

*It will futher deserve most careful consideration at the hand of 
the learned Judge, whether in the future course of the liquida- 
tion, by whomsogver it is conducted, the audited accounts up to 
1923 should not remain undisturbed for reasons similar to those 
which bave led their Lordships to leave the winding-up order in 
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being, and whether the accounts of the company for 1924 should 
not be taken on the best available materials and audited in order 
that on these accounts, as so taken, the actual amounts with 
which the treasurers are to be charged may appear as accurately 
as is now possible. Particularly, however, will it be for the 
learned Judge to determine if the liquidator should nop be 
directed to consider, as a protection from all further litigation, 
whether the liquidation cannot be brought to an end by some 
scheme under which the whole remaining assets of the company 
would be taken over by the majority contributories on tbe terms 
of their providing fog the authorised costs and expenses of the 
liquidation anda sum equivalent to the then existing value of 
the shares in the company of the remaining contributories ; and 
whether, failing that, the liquidator should not be directed in 
relation to the dividend declared on the 22nd December, 1924, 
and notwithstanding the orders on that subject previously made, 
either to complete its distribution out of the assets in bis hands 
or enforce repayment from each recipient of the dividend paid 
to him, In their Lordships’ judgment, the preferable course, 
if funds permit, is, with the sanction of the Court, to cumplete 
the distribution, All these observations, however, as their Lord- 
ships have explained, express their own views only, They form 
no part of the order following, 


The actual order now to be made should, their Lordships 
think, be as follows: That the winding-up order of the 13th 
November, 1924, although not justified when made, be, by reason 
of the lapse of time and intervening events, maintained except as 
to costs, As to these, the order will be discharged, 

And their Lordships will humbly advise His Majesty accord- 
ingly. 

As to costs, as the winding-up is allowed to continue, the 
petitioners cannot be ordered to pay the company’s costs either 
of the petition or of the appeal to the High Court, proper though 
such an order would be. But they must not have costs in either 
Court, and if these costs have been paid by the official Uquidator 
they must be repaid. The official liquidator must pay out 
of the assefs the costs of the company—that is, the majority, 
contributories—of the petition, of the appeal to the High Court 
and of this appeal, There will be no cgsts of this appeal to 
` the petitioner respondents or Madam Venkayya, The Registrar 
will tax the costs of this appeal of the official liquidator, who will 
havs liberty to apply in the liquidation for payment out of the 
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assets of these costs or of such part of them as the Judge, in 
winding-up, may, in view of this judgment, allow, the official 
liquidator haying further liberty reserved to apply to the learred 
Judge for payment gtherwise than by the majority contributories 
of such of his taxed costs as may be disallowed out of assets, 


Jt will be the duty of the official liquidator when applying for 
his costs to bring this judgment of their Lordships to the notice 
of the learned Judge. j 


Z1. S. L. Polak : Solicitor for the Appellants, 
Watkins and Hunter: Solicitors for the Respondents. 


KJR Appeal dismissed : Order as to costs varied, 


PRESENT: Lord Russell of Killowen, Sir Lancelot Sanderson and 
Sir George Lowndes, 


TURNER MORRISON & CO, LTD* 
D, 


MONMOHAN CHOWDHURY añas PANCHKARI 
CHOWDHURY, 


[ ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL. |] 


Bengal Land Revenue Sales Act (XI of 1859), Sec. 37— Distinction between 
“ encumbrance” “and under tenure” or taluk— Purchaser's option to avoid 
and annul under-lenures—Sutt against talukdar’s tenants, not maintain- 
able, as long as the laluké subsists and is not avoided by the purchaser at 
the revenue sale—Ratyat, meaning of, in the proviso to Sec. 37. 


. The Bengal Tenancy Act, 1885, and the Bengal Land Revenue Sales Act, 
XI of 1859, are not statutes in pari materia. The differences between them 
pte considerable and neither can be taken to control or qualify the other, 


Under section 37 of the Bengal Land Revenue Sales Act, 1859, the purchaser 
of an estate sold for arrears of revenue acquires the estate ‘‘ free from all encame 
brances,” ie., the enc@mbrances are wiped out by the sale, but the sale does 
not, ifse facto, have the effect of putting an end to a ¢alwk or under-tenure. 
The latter is not an “ encumbrance” within the meaning of section 37 of the 


Vor. LIV] PRIVY COUNCIL. 


Act, and the purchaser’s right in respect of it is only a right to “* avoid 
and annul” it, and on doisg so, ie, upon exercising his option to annul, 
he can eject all under-tenants. Unless and until the fa/wé is annulled 
it continues to subsist ; the ¢a/ukdar becomes the under-tenant of the purchaser, 
and the tenants holding under him are not affected by th: change of proprietor- 
ship. There being no privity of contract between the falukdar’s tenants and 
the purchaser, he cannot, so long as he allows the ¢aly& to continue, either olaim 
rent from of eject the tenants. 


In other words, until the purchaser effectively elects to annul the žaluk, it 
subsists and he has no cause of action against the tenants of the fafukdar, 


For the atnulment of the jaluk notice in some form or other must be given 
by the purchaser, i.e. he must by some overt act indicate his intention to exer- 


cise the option conferred upon him by section 37 of avoiding or anoulling the 
taluk. 


Tiin Bibi v. Mohesh Chunder, (1) distioguished, and Ranee Surnomoyee ve 
Maharajah Sutteschunder Roy, (2) relied on. 


There being no definition of raiyat in the Revenue Sales Act of 1859, the 


word ‘* raiyat ” in the proviso to sec. 37 of the Act must be read in its ordinary 
sense of a cultivator. 


Appeal No, 63 of 1930 from a decree of the High Court, 
Calcutta, dated the 2and April 1929, *which varied a decree of the 
Court of the First Subordinate Judge of Chittagong, dated the 14th 
February 1927. 

The principal question for determination on the present appeal 
was, whether the plaintiff-respondent was entitled to eject the 
appellant company from their holdings in dispute under the provi- 
sions of sec, 37 of the Bengal Land Revenue Sales Act, XI of 
1859. 

The Subordinate Judge held against the respondent, but the 
High Court allowed his claim, in respect of all the plots in dispute 
with the exception of plot Nu. 2312. 

DeGruyther, K. C, and G, D. Me Nair for the Appellants, 
Dunne, K. C. and Wallach for the Respondent. 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—Tue question in dispute in this 
appeal is as to the right of the respondent to eject the appellants 
from certain plots of land in Mauza Gosaildanga, a village on 
the outskirts ‘of Chittagong, The plots are shown by their survey 
numbers ona plan which was proved inthe case, They form 
part of a reverie paying estate known as Taraf Asad Mosad 
Khap, The zara/ was sold on the 1gth May, 1913, for arrears of 
revenue, and was purchased by the executor of one Aparna 

(x) (1883) L L. R. 9 Calc, 683 F. B. (2) (1864) 10 M. L A. 123. 

® Reported 51 C, L. l. 320. 
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ae Charan Chowdhury, the father of the respondent, in whom the 
1931 title to the estate now is, An issue was raised at the trial of the 
Nee ¢ 7 š 

_ Tuenor Mortigon and Suit as to the dona fides of the sale, but both Courts in India have 
. Ltd. found this issue in the respondent’s favour, and their Lordships 


Vs e a 
Monmohan Chow- see no reason to question the correctness of their finding on this 
dhury alias Panch- iai 
Kari Chowdhury. porat, 

— The plots were purchased in 1904 by the firm of Turner 


saad SN ara Morrison & Co, who transferred them in 1914 to the limited 
company of the same name, who are the appellants before the 
Board. They were used for manufacturing purposes, and were, 
in part, occupied by offices and godowms. On one plot there 
was a tank, Some of the plots had previously been held by 
ratyats, and were so recorded in the record of rights, which was 
prepared in 1893, 

The appellants and before them, the firm, were the tenants, 
not of the respondent, but of a subordinate sa/uédar, to whom 
they paid a small rent, all the plots being included in the ¢alw, 
which was known as Taluk Ram Mohan, The existence of this 
jaluk as a subordinate tenure of the saraf was disputed by the 
respondent, but it appeared in the record of rights, and both 
Courts in India have affirmed its existencs, and the fact that the 
appellants hold under it, 


The suit was instituted by the respondent on the 16th April, 
1923, nearly to years after the sale of the estate, He based his 
claim to eject the appellants, who were the only defendants to 
the suit, upon the provisions of section 37 of the Bengal Land 
Revenue Sales Act, XI of 1359, The section is in the following 
terms :— 


“ Rights of a Purchaser of a Permanently-setiled estate sold for its - 
own arrears.—The purchaser of an entire estate in the per- 
manently-settled districts of Bengal, Bihar and Orissa, sold under 
this Act for the recovery of arrears dus on account of the same, 
shall acquire the estate free from all encumbrances which may 
have been imposed upon it after the time of settlement ; and shall 
be entijed to avoid and annul all under-tenures, and forthwith 
to eject all under-tenants, with the following exceptions — 


“ Firstly,—Jstimrart or mukarrari tenures which have been 
. held at a fixed rent from the tims of the Permanent Settlement, 


“ Secondly.—Tenures existing at the time of settlement, which 
have not been held at a fixed rent: provided always that the 
rents of such tenures shall be liable to enhancement under any 


d 
. ad 
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law for the time being in force for the enhancement of the rent of 
such tenures, 

“ Thirdly,—Zu/ugdari and other similar tenures created since 
the time of settlement and held immediately of the proprietors 
of estates, and farms for terms of years so held when such tenures 


and farms haya been duly registered under the provisions of this 
Act, 
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“ Fourthly, —Ləases of lands whereon dwelling-bouses, manu- $i” George Lowndes. 


factories or other permanent buildings have been erected, or 
whereon gardens, plantations, wells, tanks, canals, places of wor- 
ship, or burning or burying grounds have been made, or wherein 
mines have been sunk. 

“ And such a purchaser, as is aforesaid, shall be entitled to 
proceed in the manner prescribed by any law for the time being 
in force for the enhancement of the rent for any land coming within 
the fourth class of exceptions above made, if he can prove the 
same to have been held at what was originally an unfair rent, and 
if the same shall not have been held ata fixed rent, equal to the 

rent of good arable land, for a term exceeding twelve years ; but 
“not otherwise, 

“ Proviso.—Provided always that nothing in tbis section con- 
tained shall be construed to entitle any such purchaser as aforesaid 
to eject any ratyat having a right of occupancy at a fixed rent or 
at a rent assessable according to fixed rules under the laws in 
force, or to enhance the rent of any such ratya# otherwise than 
in the manner prescribed by such laws, or otherwise than the former 
proprietor, irrespectively of all engagements made since the time 
of settlement, may have been entitled to ”, 

The respondent relied in his plaint on the provision that the 
purchaser should acquire the estate free from encumbrances. His 
case was that the tenancies of the appellants were encumbrances 
which were determined by the sale, This was denied by the 
appellants, who contended that the alu under which they held 
had not been avoided or annulied by the respondent, and that so 
long as it stood they could not be ejected by him, They further 
alleged that there were permanent buildings onthe latd which 
brought theng within the fourth exception, and they also claimed 
the protection of the proviso, on the ground that the land was 
entered as rafyati in the record of rights, 


The question of permanent buildings has pot been pressed 
before the Board, The Subordinate Judge of Chittagong, by whom 
the suit was tried, held that the only permanent building was the 
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tank, and that the suit failed on this ground only with regard to 
the plot upon which the tank was built. Hus finding both as to this 
pldt and as to the non-existence of permanent buildings upon the 
other plots, was affirmed oa appeal, 

The question of the proviso can also be disposed of without 
difficulty, The Subordinate Judge was satisfied that four of the 
plots, the subject of the suit, were rafya’s holdings atthe time 
of the settlement, Hedid not think that the appellants were 
themselves srafyalis, but he held that “zalyat” in the proviso 
also included the successors in interest of vafyafs, construing the 
term by the definition contained in section 5 (2) of the Bengal 
Tenarcy Act of 1885. The High Court, on appeal, thought that 
there was nu justification for this, and that there being no definition 
of ratyat in the Act of 1359 it must be read in its ordinary sense of 
a cultivator. Their Lordships have no doubt that the view taken 
by the High Court was right, and that the proviso has no applica- 
tion to the appellants. 

There remains the question as tothe ¢aluk. which was the 
principal issue in both the Courts. The Subordinate Judge held 
that the plaintiff must fail “ on the ground that the, intermediate 
faluk under which the disputed lands are held has not been 
annulled, ” and he accordingly dismissed the suit, The judgment 
of the High Court was delivered by B. B. Ghose j., and he came 
to the opposite conclusion, Fhe learned Judge refers to the fa/ué 
as an encumbrance, and speaks of a purchaser under the Act of 
1859 as beiug entitled “to annul encumbrances, ” which is not, 
their Lordships think, in accordance with the werds of the section. 
S me confusion has perhaps been introduced by refererces to the 
corresponding provisians of the Bengal Tenancy Act, and the 
voluminous case law to which it and its predecessors in the statute ` 
book have given birth ; but the two Acts are not, their Lordships 
thick, in pari materia, and the differences between them are con- 
siderable. No doubt under the Bengal Tenancy Act an inter- 
mediate .enure would be an ‘‘ iucumbrance ” ; see section 159 and 
section 161, where incumbrance iy defined, Butin their Lord- 
ships’ opinion itis not so under section 37 of the Revenue Sales 
Act of 1859. This section draws a clear distincyion between 

e“ encumbrances ” and “ under-ienures,” Encumbrances are wiped 
out by the sale ; in the case of under-tenures the purchaser is only 
“ entitled to avoid and an.ul” them, and on doing so, that is upon 
exercising his option to annul, he can eject all under-tenants, 
What is intended by the expressions “‘ under-tenures ” and “ under- 
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tenants” isshown by the exceptions that follow, The third 
exception refers to “ ¢a/ukdaré and other similar tenures,” These 
can be annulled by the purchaser unless they fall within the provi- 
sions of the exception, The fauk in the present case, therefore, is, 
their Lordships think, an under-tenure within the meaning of the 
section, and the purchaser’s right in respect of it is only a right to 
annul, Itis clearly something different from an encumbrafice 
whatever that term may be intended to include, A similar 
differentiation appears in section rr of the Patni Regulation 
(VIII of 1819), though it apparently finds no place in the Tenancy 
Act, 

Unless and until the a/u% is annulled it continues : the ¢a/ukdar 
becomes the under-tenant of the purchaser and the tenants holding 
under him are not affected by the change of proprietorship, There 
is no privity of contract between them andthe purchaser, and the 
latter cannot either claim rent from them or eject them so long as 
he allows the zau% to continue. The purchaser could, no doubt, 
sue for possession of the holdings joining both the ¢a/ukdar and the 
falukdar’s tenants, The institution of sucha suit would be an 
effective election to annul the zauk, and the joinder of the persons 
in actual possession would be in accordance with the ordinary 
procedure, But their Lordships are unable to see what cause of 
action the purchaser can have against the tenants of the ¢a/sAdar as 
long as the ¢a/sé subsists, Their contract is with him and 
their liability is to him and not with or to his superior 
landlord, 

Their Lordships think that no useful purpose would be served 
by a discussion of cises under the Bengal Tenancy Act or the 
preceding Rent Act. No case has been cited. to them which 
militates against the construction which they have placed upon 
the section and which seems to bein accordance with the plain 
meaning of the words, Reliance has been placed upon Z¢tu Bibi 
v. Mohesh Chunder (1), where some reference is made to 
cases decided under the Revenue Sales Act and to the analogy 
to be drawn from them in dealing with sales under the Rent 
Acte, but their Lordships are unable to regard this as any 
authority upon the construction of the section with which they 
have to deal®ia the present appeal. In Zitu Bidi's (1) case the 
question was whether upon the sale of an under-terure for arrears 
of rent under the provisions of Bengal Act VIII of 1869, a tenure 
subordinate to that sold was, ifso facto, avoided by the sale, or 


(1) (1883) I, L, R, 9 Cale. 633. 
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whether it continued to subsist until the purchaser by some overt 
act indicated his intention to exarciss his power of avoidance, 
Theo Full Bench affirm3d the second alternative, but they also 
held that an “under-tenure” (meaning apparently a tenure 
subordinate to the tenure sold) was an incumbrance within the 
meaning of section 65 of the Act they were considering, There 
is no need for their Lordships to consider whether the latter part 
of this decision was right or wrong, though the refefences in the 
judgment are somewhat confusing and necessarily detract from 
its value. The diffzrence batween section 66 of Act VII of 1869 
and section 37 of Act X of 1859 with which alone their Lord- 
ships are concerned, is manifest. The former section says nothing 
about avoiding or annulling subordinate tenures ; it merely provides 
that on a rent sale ths purchaser shall acquire the tenure sold 
“free from encumbrances,” 


lt is not disputed by counsel for the respondent that for the 
annulment of the 42/*% notice in some form or another must be 
given by the purchaser, That a sale for arrears of revenue does 
not, ifso Jucto, hava the effect of putting an end to the undertenura 
is clear from the words of the section, It was so held by this Board 
in Ranee Surnomoyee yv, Maharajah Sutleeschunder Roy (1) under an 
earlier Regulation in which the words used were almost emphatic 
in the purchaser's favour, In the lower Court there does not appear 
to have been any suggestion that there spondent had intimated 
to the falekdar that his tenure was at anand. The falvkdar 
was not joined as a party, and no issue was raised upon the point, 
The respondent’s case throughout was that there was no such 
falak in existence, The High Court, however, fortify their cən- 
clusion on the main issue by an alternative finding that notice of - 
annulment wasin fact given, The alukdar, one Jatra Mohan, ` 
was examined as 2 witness for the appellants, and he deposed that 
after the sale an employes of the respondent asked him to pay 
najar and take a fresh settlement, which he refused todo, The 
learned Judges thought that this was “a sufficient expression of the 
intention on the part of the auction-purchaser to avoid the salu,” 

Ther Lordships are unable to accept this finding. That the 
fatukdar did not regard it as an annulment of his tenure is clear 
from the fact that he received his rent from the appellants down 
to the institution of the suit, and there is certainly no reason for 
imputing dishonesty to him, Moreover, for ro years after the 
sale the respondent took no sfeps to assert his right to possession, 

(x) (1864) 10 M, I. A. 123. i 


Vor. LIV.) PRIVY COUNCIL, 469 


But apart from this and the ambiguous character of the evidence os 

upon which the High Court relied, it is clear that the respondent 193%. 

up to the last denied the existence of the fa/wk or any faluRdari Turner anne acd 
rights in Jatra Mohan. He applied to the High Court to be ae Ltd. 


allowed to give further evidence in support of his appeal “ for the Monmohan Chow- 
purpose of showing that there was no intermediate tenure, in eae Chonai 
existence.” This application was refused and the existence of the _ —— 

taluk was affirmed. Their Lordships think that under these “Y “#78 “wndes. 
circumstances there was no justification for the finding that the 

respondent had exercised the option conferred upon him by the 

section of avoiding or anrgulling the f2/sk, In any case they think 

that it would be wrong to come to such a conclusion when the 

talukdar was not before the Court, 


While the appeal was pending inthe High Court steps were 
taken by the Government for the acquisition of the plots in dis- 
pute under Act I of 1894, and the decree of the High Court was 
based upon the assumption that these proceedings would be 
carried to their ordinary conclusion. Subsequent to the date of 
that decree, however, it appears that Government abandoned the 
acquisition proceedings, and the respondent petitioned for leave to 
cross-appeal to His Majesty in Council for the purpose of having 
the High Court’s decree varied accordingly, This petition came 
before the Board with the appeal, but in view of the conclusion to 
which their Lordships have come upon the appeal, it is unneces- 
sary for them to deal with it further, 

For the reasons given their Lordships are unable to support 
the decree of the High Court, In their opinion it should be set 
aside and the decree of the Subordinate Judge restored, and the 
. respondent’s petition dismissed, and they will humbly advise His 
Majesty accordingly. The respondent must pay the costs in the 
High Court and before this Board, 

Sanderson, Lee & Co; Solicitors for ths Appellants, 

W., W. Box & Co : Solicitors for the Respondent. 


K, J. R, Appeal allowed, 
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CRIMINAL REVISION. 


` Before Mr, Justice Mallik and Mr, Justice S. K, Ghose. 


CRimINAL. SURENDRA NATH GOSWAMI 
1931. : Ve 
tail 
Sepiember, 18. THE EMPEROR,* 


Criminal Procedure Code (Act V of 1898), Sec. 234~-Misjoinder of charges— 
False entry in each pay-sheet, a distinct effence~Indian Penal Cede (Act 
XLV of 1860) Section 297 A~Defective trial— Reliable evidence, absence 
of—Evidence of accomplices not materially cérroborated~Retrial, if seces- 
sary. 

The accused petitioner was put on hig trial under Section 477 A of the 
Indian Penal Code on a charge of having made false entries in pay sheets which 
were more than three in number. The charge framed ranthus: ‘* You at 
Howrah and elsewhere between 16th March 1928 and 15th February 1929 
being vervants of E. 1, Ry. wilfully and with intent to defrand made or abetted 
the making of false entries in the paysheets of P, W. Gangman by affixing false 
thumb impressions, entering bogus names and giving false certificates therein 
and thereby committed an offence punishable under Section 477 A of the Indian , 
Penal Code and.witnin my cognisance.’’ 

Held, that with regard to each paysheet (he offence of making false entries 
was a distinct offence and therefore there is a distinct violation of Section 234 
Criminal Procedure Code. 

Khargheria v. Emperor (x) distingulshed. 

Krishna pal Miira v. King-Emperer (2) followed. 


In the present case there was no finding that the names of the payees in the 
paysheets were not genuine and there was really no evidence to show that the 
wages did not reach the claimants and there was no material corroboration of 
the evidence of the two accomplices that were examined as witnesses. 


eld, that no retrial was necessary. 
Application for Revision under Section 435 of the Code of 
Criminal Procedure by the Accused. 
The accused was convicted under Section 477 A, Indian Penal 
Code and sentenced to undergo rigorous imprisonment for 1 year, 
Thg material facts will appear from the judgment ofS, K, 
Ghose, J. . 
Messrs. S, E, Sen, Hira Lal Ganguly and Samh Nath 
Banerjee for the Accused Petitioner, 
* Criminal Revision No. 422 of 1931, against the order of S. K, Sinha Esq, 
Sessions Judge, Howrah, dated the 28th April, 19313 à 
(1) (1930) 34 C. W. N. gas, (2) (1926) 45 CSL. J. 1. 


. + 
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Messrs, A, C, Mukherji and Anil Chandra Ray Chowdhury 
for the Crown, 


Messrs, Dinesh Chandra Ray, Bhupendra Nath Basu and 
Sourendra Narain Ghose for the Opposite Party, 


The judgments of the Court were as follows :— 


S. K. Ghose, J. :—The petitioner in this Rule has been con- 
victed under’section 477 A of the Indian Penal Code and sen- 
tenced to undergo rigorous imprisonment for one year. The 
case for the prosecution which has resulted in the aforesaid 
conviction is briefly this, The petitioner was Head Clerk under 
a Permanent Way Inspector, B, Edwards, in the East Indian 
Railway at Howrah, One Panchanan Dutt was a pay clerk. Two 
persons Bhunoo and Punit were employed as office peons under 
the petitioner, The prosecution case is that between the dates, 
16th March 1928 and rs5th February 1929 these persons were 
concerned in making payments to coolies employed in the railway, 
In token of receipt thumb impressions ot the payees were taken 
on pay-sheets during the ro months of this period, According 
to the evidence, the duty of the petitioner as Head Clerk was to 
calculate wages and to enter the amounts on the pay-sheets, while 
the pay-clerk made the payments and certificates of Correctness 
were given at the bottom of the pay-sheet over the signature of 
the Permanent Way Inspector, According to the prosecution 
the petitioner took the thumb impressions of the payees. What 
he did was that in great many cases he took the thumb impres- 
sions of Bhunoo and Punit and also of one Sudhun now deceased 
against the names of other persons purporting to be those of 
coolies, These impressions were therefore false and it is alleged 
- that thereby payments were taken in the names of fictitious 
persons or wrong persons, On these allegations Panchanon was 
charged under section 408 of the Indian Penal Code for having 
committed criminal breach of trust in respect of a total sum of 
Rs, 1,652 odd, The petitioner was charged under sections 408 
and 114 of the Indian Penal Code and also charged with conspi- 
racy under section 120 B of the Indian Penal Code, eHe was 
further charged under section 477A of the Indian Penal Code 
for haying made false entries in the pay-sheetsin question, 
Panchanon was acquitted of all the charges. The petitioner has 
been convicted, as I have said before, only on the charge under 
section 477 A. The man B, Edwards is said tobe in Australia, 
Bhunoo and Punit were also sent up for trial ; but they pleaded 
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CRIMINAL. i , 
— guilty at an early stage of the case and were convicted on that 
1235 plea and were subsequently examined as witnesses, > 
sai Nath The defence of the petitioner in this case was that he had no . 
-{208wami 


a fraudulent intent. It was not disputed that in certain cases the 
The Emperor. thumb impressions were not of the persons against whom they 
S. K, Ghose, g. appeared, But the defence alleged that so far as the petitioner 
ae was concerned he was under the impression that the payments 
were being taken on behalf of proper persons, i 
The first ground on which this Rule was issued is tbat the 
manner in which the charge under section 477 A has been framed 
is in contravention of section 234 of the Code of Criminal Proce- 
dure. The charge runs thus; * First you at Howrah and else- 
where between 16th March 1938 and xs5th February 1929 being 
servants of the E, I. Ry. wilfully and with intent to defraud made 
or abetted the making of false entries in the pay-sheets of 
P. W. Gangman by affixing false thumb impressions, entering 
bogus names and giving false certificates therein and thereby 
committed an offence punishable under section 477 A of the 
India Penal Code and within my cognizance,” 
` It is contended by Mr, Mukherji appearing against the Rule 
that the charge against the accused is properly one for falsification 
of accounts under the first part of Section 477 A. But the charge 
in its terms'is in respect of making false entries in the pay-sheets 
which are about ro in number spread over a period of as many 
months. Inthe case of Prafulla Chandra Kharghoria vw, Emperor 
(1) the charge no doubt related to a number of -pay-sheets, but 
they were all brought together under one exhibit number and the 
charge expressly alleged that the person charged falsified certain 
papers and accounts, In that case Suhrawardy, J., distinguished 
the case of Krishna Lal Mitray King Emperor (2) in which in’ 
the charge framed there were six distinct and separate charges of 
falsification of six separate and distinct documents namely, three 
pay bills and three monthly cash accounts, In the present case 
the charge is obviously with reference to distinct pay-sheete which 
arej more than three in number and, with reference to each sheet, 
the offence of making false entries is a distinct offence and 
therefore there is a distinct violation of section, 234 Criminal 
° ‘Procedure Code, There is no doubt that the accused has been 
prejudiced by this defect in the charge, because the prosecution 
came ‘to Court with an allegation that there were 200 false thumb 
‘impressions, but in only two of these cases the persons in’ respect 


(1) (1930) 34 C W. N., 935. (a) (1926) 45C. L.J. 
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of whom the payments are alleged to have been made were pro- 
duced. The present trial is therefore vitiated by the defect in 
the charge and the only question is whether it is necessary to 
direct a retrial, 


The answer to that question depends on the answer to the 
other ground on which this Rule was issued, That ground runs 
thus: “ For that there being no legal evidence to connect the 
accused with any intent to defraud within the meaning of 
section 477 A and in the absence of any finding that the names 
of payees in the pay-sheets are not genuine and there being no 
evidence to show that the wages did not reach the payees, the 
conviction of the accused under section 477 A Indian Penal Code 
is erroneous and unsustainable’? Strictly speaking, this ground 
of the Rule has been made out because there is no finding that 
the names of the payees in the pay-sheets are not genuine and 
there is really no evidence to show that the wages did not reach 
the claimants, The Courts below have relied on the evidence of 
two men namely, Anadi Chattri prosecution witness No, 8 and Khun 
Khun Kori prosecution witness No, ro, These two are labourers 
who worked on certain dates. The first man had earned 15 annas 
and the other 8 annas ; but neither of them cared to come to 
take payment, It appears that as against their names there is the 
thumb impression of Punit, This, however, does not touch the 
question,as to whether the present petitioner had any fraudulent 
intent, As to that the Courts below have relied on the evidence 
of Punit and Bhunoo, That evidence is to the effect that the 
petitioner compelled them to give their finger impression on 
the pay-sheet after the departure of the Sirdars and coolies. 
But the position with regard to these two witnesses is that they 
were co-accused at the begininng of the trial and hava since been 
convicted, and, therefore, they are accomplices and their evidence 
cannot be accepted without material corroboration, The trial 
Court discarded their evidence finding that there was no material 
corroboration as regards Panchanan and, as regards the present 
petitioner, the trial Court accepted the evidence only as to the 
charge under section 477 A. But as to this also the evidertce is open 
to the same, objection. It may be pointed out that the evidence 
of these two men is inconsistent with their plea of guilt on which 
they were convicted because, if this evidence is accepted, they 
obviously had not committed any offence. The learned Magis- 
trate in kis explanation to this Court points out that the petitioner 
took the thumb impression of these men who were his office peons 
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against several other names and at least two coolies had come 


forward to prove that they did not get payments, He also points 


out that the impressions of the right and the left thumbs as also 
of different fingers were taken, But these circumstances may 
also be consistent with the absence of fraudulent intent on the 
part of the present petitioner. Mr. Mukherji appearing against 
the Rule has pointed out that ro chutkas were attached to the 
pay-sheets in token of the fact that the actual payees had permis- 
sion from the proper persons. But as to this the evidence is not 
clear that it was the business of the petitioner to affix CAufkas, 
On the other hand our attention has been drawn to at least one 
case of genuine payment without churika to a third party, Some 
stress was also laid on the evidence that Bhunoo and Punit were 
discharged without their gratuity bills being paid, This may be 
consistent with their own guilt, because they ran away without 
receiving payment, But it does not necessarily follow that the 
present petitioner was resposible for this, It comes to this that 
as regards the evidence of Bhunoo and Punit, there is no material 
corroboration and that being so, we dot not think we should order 
a retrial in this case. We accordingly make the Rule absolute 
and direct that the petitioner be discharged from his bail-bond, 
acquitted of the offence under section 477 A of the Indian Penal 
Code and set at liberty, 
Mallik, J, :—I agree, 
D, K, R, Rule made absolute, 


Vou. LIV.) HIGH COURT, 
APPELLATE CIVIL. 
Before Mr, Justice M, N, Mukerji and Mr, Justice D, N. Mitter, 


THE CORPORATION OF CALCUTTA 
2, 


A. C, PAL, 


Assessment—Caltutla Muntcipal Act [ II (B. C) of 1923 ] Section r27 Clauses 
(a) and (b)—~—Consideration as to whether the area has been fully developed 
or noi, when relevant—‘ Depreciation ’, significance of-—Indian Limitation 
Act (IX of 1508), Section 5-—-Sufficient cause—Aggrieved party ignorant of 
the passing of any order inspite of honest efforts. 

The consideration that an area is not fully developed is an Important consi- 
deration in the matter of assessment. It is relevant on the question of assessment 
of a building when the assessment is to be made on the basis of its letting value 
under Section 127 Clause (a) of the Calcutta Municipal Act. It has no place 
where the valuation of a building has to be determined under Section 127 
clause (b) of the said Act on the footing of its being a ‘f building not erected 
for letting purposes and not ordinarily let.” 


The word ‘ depreciation’ as used in clause (b) of the said Section 127 does 
not include a deduction on the ground of the building being situate in an undeve- 
loped or not fully developed area. The depreciation contemplated in the clause 
is the depreciation due to the age of the building and constant wear and tear 
and like causes, 


„In respect of the assessment of one plot of land within the Calcutta Munici- 
pality, the Deputy Executive Officer reduced the annual value by his order 
dated the znd May-1928. The owner of the premises preferred an appeal 
. against that order to the Court of Small Causes at Alipore, 24-Pargannas 
on the 26th September 1928, that is, more than 30 days after the above 
order, The owner came to know of the order of the Deputy Executive Officer for 
the first time on and September 1928. He made efforts to ascertain what had 
happened and wrote once or twice to the Chief Executive Officer about the result 
of his objection. The Corporation did not endeavour to repudiate that. The 
assessee in making the enquiries that he did, was acting under an honest bellef 
that orders had not been passed on his objection on the and May 1928: 


Held, that there was sufficient cause for extension of the period of limitation 
within the meaniog of Section 5 of the Indian Limitation Act, . 

Appeal by the Defendant under Section 142 Sub-section (3) 
of the Calcutta Municipal Act, 1923. s 

The material facts appear from,the judgment, 


+é 
* Appealefrom Original Order No, 341 of *r939, against the Order of Babu 
Dhirendra Nath Bose, Munsiff, rst Court at Alipur, dated the Sth March, 1929. 
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eis Mr. Krishna Lal Banerjee for the Appellant, 
1930. Afr, Gour Mokun Dutt for the Respondent, 
"The Corporation of C. A. V. 
oe The judgment of the Court was as follows ;— 
A.C. Pole This is an appeal by the Corporation of Calcutta under Section 
D 142, Sub-section (3) of the Calcutta Municipal Act, 1923 from a 


decision of the Court of Small Causes, 24-Parganas, assessing pre- 
mises No, 172 Block N,, Mudiali Road on an appeal under Section 
14t ofthe Act, 

The premises consist of a plot of land 13 cottas injarea, on a 
‘part of which is a building. The Assessor had valued the land 
at Rs. 3,250 (i.e.,, Rs, 250 a cotta), and the building at Re, 15,555 
from which he gave a deduction of 5 per cent on account of depre- 
ciation, thus arriving at a figure of Rs, 14,777. The total thus 
arrived at was Rs, 18,027, and 5 per cent, thereof i.e, Rs, gor 
was the annual value assessed by him. The Deputy Executive 
Officer reduced the annual value to Rs. 795, The Small Cause 
Court, on an appeal by the owner, has further reduced it to 
Rs, 687. 

One of the grounds urged in this appeal is that the Small 
Cause Court should not bave entertained the appeal as it was 
not preferred within the 30 days allowed by Section 141 Sub- 
section (2) of the Act. The Deputy Executive Officer made the 
order on the and May 1928, The appeal was preferred on the 
a6th September 1928. The assessee’s explanation was that he 
came to know of the order for the first time on the 2nd Septem- 
ber, 1928. There can be no doubt that the Deputy Executive 
Officer disposed of the assessee’s objection on the very day that 
it was heard, that is to say the 2nd May 1928, At the same time, 
however, there are grounds for holding that the assessee did not 
at the time appreciate that a final order was passed. He has said 
in his first evidence that he made efforts through the Ward Com- 
mittee and the Bill Collector to ascertain what had happened, 
and had also written once or twice to the Chief Executive Officer 
asking to be informed about the result of his objection, This 
evidence must be believed, The Corporation has nqt endea- 
youred to repudiate that such a letter or letters were written, 
*Whether some other person would not have resorted to some 
other means of getting the information, or whether a more proper 
course for the assgssee was to have applied for a copy of the 
order passed are matters which need not cloud the issue. The 
assessce, in making the enquiries that he did, was acting under 


+ 


s 
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an henest belief that orders had not been passed on his objection 
on the and May! 1928, We do not find any want of bona fides 
on his part, however mistaken be may have been, In these 
circumstanecs we must hold in agreement with the Court below 
that ‘sufficient cause’ for extension of the period of limitation 
within the meaning of Section 5 of the Limitation Act has been 
made out, 


The other ground urged relates to the merits, As already 
stated the Assessor had valued the landas at Rs, 250 a cotta, and 
had granted a deduction of 5 per cent on the ground of depreciation 
on the estimated cost of the building, The Deputy Executive 
Officer valued the land at Rs, 2co a cotta, and allowed a 
further deduction of 3 per cent for depreciation on the cost of 
the building. As regards the land, the ascessee’s own case at first 
was that its value was Rs, 250 per cotta, but he subsequently 
amended it by asserting that 6 cottas out of it was tank filled 
land which should be valued at half the rate i.e. Rs, 125 per cotta, 
The Deputy Executive Officer in valuing the land at an all 
round rate of Rs, 200 per cotta was more generous tothe assessee 
than otherwise the assessee’s own valuation of the land was 
Rs, 2850, and the Deputy Executive Officer’s valuation has come 
up to Rs, 2600, As regards the buildings the assessee has pro- 
duced no satisfactory evidence as to the cost of construction and 
his allegation that old materials were used has not been established, 
The Munsif held a local inspection but was not impressed that 
the assessee had any strong case. Before us it has been contended 
on his behalf that the Assessor who has been examined on be- 
half of the Corporation should be discredited, because he has 
admitted that he ‘‘did not open up any wall to see whether any 
second hand materials wera used”, The Assessor could not 
possibly do any thirg of the kind, unless he was expressly re- 
quested by the owner to do so; and itis not suggested that any 
such request was ever made, The detailed valuation made by 
the Assessor as regards the cost of construction must in the cir- 
cumstances be accepted as correct, and indeed the learned 
Mu sif bimself has not dons otherwise, The learne® Maunsif 
however hag allowed an ad ho¢ de.uction of 20 per cent, that 
ig to say of 12 percent over the 8 percent which the Assessos 
and the Deputy Executive Officer bad, between them, allowed, 
By allowing this deduction, he has arrived at the figure 
Rs, 687. » . 

This further deduction has been allowed by the Munsif on the 
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ground that “the area is not a fully developed one”, He has 
relied upon the fact spoken to by the assessee’s witness P. W,2 
who has deposed that with regard to his property situate just 
opposite the assessee’s premises the Corporation allowed him, în an 
assessment made only a year before, a deduction of 20 per cent on 
the ground that the area was not a developed one, The deposi- - 
tion of the witness is not clear as to whether it was for building or 
for land that the deduction was allowed, and no attempt has been 
made in his cross-examination to clear up the point, It is singular 
also that the Corporation in their evidence have not touched 
this matter or attempted in any way to explain or rebut this allega- 
tion. Omission in this respect may not without impropriety be 
regarded as an admission on the part of the Corporation that in 
this respect the assessee’s case is true, and may not unjustly be 
criticised as evidencing a differential treatment accorded to some 
particular owner for some undisclosed reason, Be that as it may, 
the question for us to consider is whether such a deduction is 
permissible under the law, 


The consideration that an area is not fully developed is an 
important cosideration in the matter of assessment, It i3 relevant 
on the question of the value of the land as situate in a particular 
locality, being material for the purpose of determining whether 
the amenities of life and ordinary conveniences are available, It 
is also relevant on the question of assessment of a building when 
the assessment is to be made on the basis of its lettirg value 
under Section 127 Clause (a), It has no place where the valuation 
of a building has to be determined under Section 127 clause (b) 
on the fonting of its being a ‘building not erected for letting 
purposes and not ordinarily let.” That clause ro doubt speaks of 
“depreciation” and “of a reasonable amount to be deducted on 
account of depreciation, if any”; but such depreciation, in our 
opinion, cannot include a deduction on the ground of the build- 
ing being situate in an undeveloped or not fully developed area. 
The depreciation contemplated in the clause is the depreciation 
due to the age of the building and the constant wear and tear and 
like causes, Inthe present case as already stated noequestion 
of value of the land arises, and therefore the furth®r deduction 
“allowed by the Munsif was entirely unjustified, ° 


We accordingly allow the appeal and setting aside the order 
conplained of restore the assessment made by the Deputy 
Executive Officer, 


VoL LIV] HIGH COURT 


In view of the fact that the assessee not unreasonably, 
though perhaps erroneously, supposed that he was being treated 
differently from his neighbour, his suit was not unjustified. “For 
this reason we order that each party will bear their own costs ‘in 
the suit and in this appeal, 


D, K, R, Appeal allowed. 


Before Mr, Justice Sukrawardy and Mr, Justice Grakam, 


KRISHNA CHANDRA RAY AND OTHERS 
v. 


SURENDRA NATH BANDOPADHYAY AND oTHERs.* 


Res judicata — Previous suit for rent—Swbsequemt suit for rent and cess on 
assessment of rent in respect of ¢xcess land—Previcus decision, whethir a 
bar—Decision based upon several grounds —Decision om each of the grounds, 
whether a bar—Rent, suspension of—Dispossessicn by landlord froma part 
of the tenancy—Antire rent, suspension of —Suspension, if fer a particular 
period— Suspension of rent, if includes suspension of cess. 


The plaintiffs sued the defendants for recovery of arrears of rent together 
with cesses and damages after. settlement of rent in respect of a Sikmi Talag 
comprising three Mouzas viz, Nannar, Gaoail and Kaliara or Kalla. The defence 
was that as the plaintiffs long ago dispossessed the defendants from Nannar and 
Gaoail and from a part of Kulla the rent should be entirely suspended, There was 
a previous guit for rent between the parties in 1918 in which it was found that 
the rent in respect of the Taluq was a lump rent and that the defendants were 
dispossessed in the manner mentioned above and so the entire rent was liable to 
suspension and the suit was dismissed. A point was raised then that the 
defendants having been out of possession of, the disputed lan& for more 
than 12 years they could sot plead suspension of rente But as this point was 

not raised in the pleadings it was observed in the judgment that the plaintiĝ 


* Appeal from Appellate Decree No. 2712 of 1929, against the decree of 
Babu Hemendra Krishna Chakrabarty, Subordinate Judge, 4th Court Dacca, 
dated the mth June, 1929, afferming the decree of Babu Jitendra Nath Sen, 
Monsiff, and Court Dacca, dated the 12th January, 1929., 
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might raise it in a properly constituted suit. The defendants according 
to the lease should have possessed only 23 acres of land but they actually 
possessed 88 acres according to the recent settlement. The plaintiffs in the 
present suit claimed assessment of rent for this excees land. 


Held, (per Curiam) that the plaintiffs’ claim to recover any kind of rent and 
cess from the de‘endants was barred by res judicata. 


Per Suhrawardy, $: A decision which is based upon several grounds would 
operate as res judicata with respect to each of the grounds, . 

Rambekari Sarkar v, Surendra Nath Ghose (1) followed. 

If the question as to payment of cess is not raised in a previous suit it 
cannot be raised in the subsequent suit : 

Fateh Singh v. Fagannath Bakhsh (a) followed. 


Where the lessor enters forcibly into part of the land tho lessee is discharged 
from payment of the whole rent till he ia restored to possession of the whole 
because it is the duty of tha lessor to protect and defend the lessee and not te 
disturb bim in his possession. l 


If the rent is suspended under the law it is suspended not for a particular 
period but until the tenant is restored to possession of the original tenure. 
There is no jastification for creating a new law that the suspension of rent will 
continue for only 12 years and not more. 


Quare, whether suspension of rent will carry with it suspension of cesses. 
Per Graham F :—Suspension of rent involves suspension of cess also. 


Appeal by the Plaintiffs, 


Suit for recovery of arrears of rent together with cesses and 
damages, 

The material facts will appear from the judgment of Suhra- 
wardy, J. 

Mr, Rajendra Chandra Guha for the Appellants, 

Mr, Atul Chandra Gupta for the Respondents, 

Mr, Biraj Mohan Majumdar for the Deputy Registrar, 

: i C, A, Y. 
The judgments of the Court were as follows ; 


Suhrawardy, J :—This appeal by the plaintiffs landlords arises 
out of a suit for recovery of arrears of rent and cesses after settle- 
ment ofrent. The defence was that the defendants having been 
dispossessed by the plaintiffs from a great portion of the Sikmi taluk 
in suit, rent should ba suspended and that the plaintiffs were not 
entitled to any relief asked for in the suit, Both the Courts below 
have dismissed the suit, The facts found are that the Sikmi taluk 
held by the defendants comprisses three mouras, Nannar, Gaoail 
and Kaliara or Kulla, The plaintiffs long time ago dispossessed 


(1) (1913) 19 C. L. J, 34 (39)- (2) (1924) L. R. 5a I. A. 100. 


Vor, LIV} HIGH COURT. 


the defendants from the two mcuzas Nannar and Gaoail and also 
from a part of Kulla, On this finding the Courts below have dis- 
missed the plaintiffs’ suit holding that they are entitled to recover 
neither rent nor ceses from the defendants and that therefore their 
suits for assessment of rent must fail, 


The plaintiffs have appealed and it is argued on their behalf 
that the view.taken by the Courts below on law is not correct. It 
appears that in 1918 a suit for rent was brought by the 
plaintiffs against the defendants, Tat suit ended similarly and 
was dismissed in all the Courts including this Court, It was there 
held that the plaintiffs h@ving dispossessed the defendants from a 
portion of the leasehold were not entitled to recover any rent or 
cesses in respect thereof. At the time of the hearing of the appeal, 
being second Appeal No, 2300 of rg20, by this Court, a point was 
raised that the defendants having been out of possession of the 
disputed land for more than twelve years, they could not plead 
suspension of rent, It was observed in the judgment of this Court 
on this point that this point was not raised in the suit, and, there- 
fore, could not be considered then but that the plaintifis might 
raise it in a properly constituted suit. It is apparent that due to 
this observation in the judgment the present suit has been brought. 
In this suit the plaintiffs allege that the defendants according to 
the lease should have been in possession of about 23 acrees of 
land, But now it has been found by the district settlement that 
they are in possession of about 8 acres, The plaintiffs therefore 
pray that the rent of the quantity of land in possession of the defen- 
dants may be asseseed and a decree made in favour of the plain- 
tiffs for the years;in euit, The Courts below have held that the 
_ plaintiff,’ claim for assessment of rent is barred by the prirci- 
ple of res judicata, 


Mr, Guha has very ingeniously argued this case and tried to 
get over the bar by contending that the present suit is one for 
assessment of rent while the previous suit was for rent only, and 
further the present suit is based upon the record of rights for 
assessment of rent of more lands than the defendants adqitted to 
be in thelr possession out of the Taluq, The learned Subordinate 


Judge has rightly observed that the question as to whether the | 


plaintiffs are entifled to recover any rent from the defendants is 
res judicata as between the parties On account of the decision in 
the suit of 1918, from which arose Second Appeal No, 2300 of 
1920 (Krishna Chandra Roy v. Bhagabati Charan Bando- 
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padhya); The learned Subordinate Judge is also right in say- 
ing that asthe plaintiffs are not entitled to recover rent from 
the defendants they cannot bs held to be entitled to claim 
assessment of rent, for assessment of rent means apportionment 
of rent and subsequent recovery of it as claimed in the suit 
by the plaintiffs, If a landlord dispossess a tenant from a 
portion of the tenure, he is not entitled to recover any rent 
from the tenant unless he restores the portion ‘from which 
his tenant has been dispossessed by him and it makes no difference 
that at sometime the tenant is found to be in possession of 
some more lands but not the entire tenure, But Mr, Guha argues 
that it is a proper case in which there should be an apportionment 
of rent. I do not see what special circumstances exist in this case 
which entitle the plaintiffs to claim apportionment of rent. The 
findings of the Courts below are that the Taluk comprising the 
three Mouzais bore a lump rent and that the plaintiffs dispossess- 
ed the defendants from a great portion of the lands comprised in 
the Taluk and that this happened many years ago, Since then 
nothing has been done by the plaintiffs to restore the defendants 
to possession of the Taluk they were originally dispossessed from, 
Reliance has, however, been placed upon a certain observation 
made in Sushil v, Rajani Kanta Chakravarti (1). The observation 
is to the effect that the doctrine of suspension of rent has been 
applied in cases where the rent reserved isa lump sum for the 
whole land, but there is no authority for the proposition that 
in every such case there should be an entire suspension of rent, 
if there was dispossession from any part, and no apportionment 
should bs allowed. This observation was unnecessary for the 
purpose of that case, as there the rent was fixed at so much per 
Bigha and it came strictly under the decision of the Judicial 
Committee in Katyant Debi v, Udoy Kumar Das (2). It has fur- 
ther been dissented from in a subsequent case, Akoya Charan 
Stn v, Hem Chandra Pal (3) It is not profitable to discuss the 
question whetherin some cases total suspension should not be 
allowed and effort should be made to apportion rent, for the con- 
sensus of the authorities commencing almost from Gofanund Jha ~v, 
Lalla Gobind Perskad (4) is that where the lessor enter? forcibly 
into part of the land, the lessee is discharged from payment of the 


" whole rent till he is restored to possession of the ‘whole because it 


(1) (1927) 31 C. wW. N. 990. (2) (1924) L. R, sa h A. 160, 
(3) (1929) I. L. R. 57 Calc, 137. (4) (1869) 12 W, R. 1o09. 
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is the duty of the lessor to protect and defend the lessee and 
not to disturb him in his possessior, It may be that where the 
lessor commits an honest mistake about the extent of the property 
leased including in it some portion over which he had not dispos- 
ing power or was the innocent cause of the dispossession of the 
lessee by a third party from a portion of the leasehold or otheryise 
acts dona fide, he is entitled to some relief, But the case before 
us present no such aspect as to enable us to give any relief to the 
plaintiffs, 

It is next argued that the defendants being out of possession of 
the taluk for more than twelve years they have lost the right to re- 
cover possession thereof from the plaintiffs and that therefore they 
have rendered themselves liable to pay rent for the portion in their 
possession, This argument is based also upon a certain observation 
made in Sushi? Kumar Biswas’ case (1) already referred to, where 
itis remarked ‘‘If the tenant does nct take any step but 
allows trespass to continue, it may be because he finds it 
advantageous to himself, I do not see why he should not pay 
rent for the land of which he remains in possession.” If effect is 
given to this contention, it would land us in abusrd positions. If 
a landlord by force or otherwise keeps the tenants out of posses- 
sion ofa portion of a holding, he thereby forces the tenant to 
accept the tenancy different from what the originally stipulated 
for, Moreover it will create a new tenancy against the will 
of the tenant, Ido not think that any Court of justice should 
encourage the landlord to dispossess his tenant and by keeping him 
out of possession for some time succeed in creating a different 
tenancy, There is ndthing to prevent the tenant profiling 
by the tortious act of the landlord and holding the portion 
left to him without payment of rent, If the rent is suspended 
under the law, it is suspended not for a particular period but 
until the tenant is restored to possession of the original tenure, 


‘There is no justification for creating a new law that the suspen- 


sion will continue for only twelve years and not more, This 
contention, therefore, also fails, 


Lastly it has been argued that the plaintiffs are entitle? at any 
rate to a degree for cesses, The lower appellate Court has 
held that this guestion too is barred by the principle of res» 
judicata due to the decision in Second Appeal No, 2300 of 
1920, In that case the plaintiff claimed both, rent and ceases, 
The suit was dismissed by the trial Court, The plaintiff appealed 


(1) (1927) 31 C. W. N. 990, 
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on the general question of suspension of rent. From the judgment 
of the lower appellate Court in that case it appears that the ques- 
tión of their right to recover cesses apart from rent was not raised 
before it, In the second appeal to this Court, the question that the 
plaintiffs were entitled to cesses was however raised, The appeal was 
heard by a Bench of which I was a member and we observed in our 
judgment that the point about road-cess as distinct from rent was 
not raised in either of the Courts below as was apparént from their 
judgments, and we further expressed our opinion that there was 
great force in the submission made on behalf of the respondents 
that rent included cesses and that it was argued with reason 
that the suspension of rent under the law included suspension of 
all payments by the tenant to the landlord which may be consider- 
ed as rent. This opinion of ours was based on some cases which 
held that cess was rent for certain purposes, 

Mr, Guba has made further submissions on this point, and 


after giving further consideration to the matter I am doubiful if - 


the view I took in the previous case that cesses should be con- 
sidered as included in rent for the purpose of suspension is correct, 
I do not want to discuss the question at length and 1 only desire 
to say that if the question arises ina proper case I may find my- 
self holding a different view. I am not sure that suspension of 
rent will also carry with it suspension of cesses, which are levied 
under a special enactment and liability to which attaches to the 
land and should bs borne by the person in possession of it, But 
as I am of opinion that this question too is barred by res judicata, 
it is not necessary to discuss further. The question relating to the 
cesses is affected by res judicata either on account of our previous 
decision or on the ground that it should have been raised in the 


previous suit and not having been then raised it cannot be raised ° 


in the subsequent suit: Puteh Singh v, Jagannath Baksh Singh (1). 
Moreover, a decision whicao 19 bassd upoa several grounds would 
Operate as res judicata with respect to each of the grounds: 
fart Behari Sarkar v. Surendra Nath Ghose (a) lf a decision 
is bused upon two findings it canno. be said that the findirg which 
is recoreed first should operate as res fudicafa and not the subse- 
quent finding, It caaio. be mtiatad tuat as any one of the 
findings is sufficient tor the dispo al of a cas: none of them should 
operate as res judicata, The juigment de livered by this Court in 
the previous suit of 1918 observed that the point was not raised in 
either of the Courts below and therefore we could not giye effect to 
it and we further expressed our opinion therein that cess was 
(1) (1924) L, R. §a L A. too, (2) (1913) 19 C. L. J. 34 (39). 
° O 


a 
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included in rent, and that when rent was suspended, payment of 
cesses was also suspended, It may be that the latter view is not 
correct ; but so far as the plaintiffs are concerned the finding cannot 
be questioned in this suit, 

Considering the length of the litigation between the parties 
we think it desirable that further dispute should be finally set at 
rest and the defendant saved from further harassment. -It has 
now been conclusively found that the plaintiffs are not entitled 
to rent from the defendants so long as the defendants remain out 
of possession of the portion of the Sikmi Taluk. Nor are they 
entitled to cesses in respect of the land, It may be noted here 
that the settlement proceedings have nothing to do with the 
plaintiffs’ cause of action because the record was published before 
the suit of 1918, The result is no doubt unfortunate but the 
situation is of plaintiffs’ own making. No consideration arises in 
this case to induce me to give any relief to the plaintiffs, and in 
the result I dismiss the appeal with costs, 

Graham, J.—This appeal, in which the plaintiffs are appel- 
lants, arises out of a suit for recovery of arrears of rent on assess- 
ment together with cesses and damages, 

The rent sued for was in respect of a Sikmi Taluk named 
Jagannath Ray consisting of three Mouzas Kaliara, Nannar and 
Gaoali, It appears that the plaintiffs had previously brought a 
suit for rent for the years r32r to 1324 B,S, in respect of the 
same Taluk it being foundin that case that the defendants had 
been dispossessed from the lands of two of these Mouzas Nannar 
and Gaoali, as well as from a portion of the lands of Mouzi 
Kaliara, That beirg so the Court dismissed the suit holding that 
the entire rent, which was a lump rent, was liable to be sus- 
pended, 

The plaintiffs then filed a second appeal which was also dis- 
missed, 


The defence in the present suit was that the suit was not 
maintainable, that the rent was a lump rent and indivisible, that 
the suit was barrod by ves judicata as a consequence of the decision 
referred to above, and that the entire rent should be suspended 
as thee defendants had not been restored to possession of the 
lands fron® which they had been dispossessed by the plaintifis, 
The trial Court dismissed the suit holding that it was not main- 
tainable, 

On appeal by the plaintiffs that decision was confirmed by the 
learned’ Subordinate Judge who also dealt with the question 
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whether the plaintiffs were entitled to recover road cess notwith- 
Standing the dismissal of their suit for rent, This point does not 
appear to have been specifically raised at the trial and no issue 
was framed upon it. ‘The Subordinate Judge observed that he 
had not been shown any authority forthe view that a tenant was 
liable to pay road cess in respect of lands in bis possession, when 
there was a total suspension of rent, He held therefore that the 
road cess also should be suspended. 

The learned Advocate for the appellant has urged three points 
in this appeal. Firstly it is contended that the Court of appeal 
below erred in holding that the decision in the previous rent suit 
operates as ves judicata. > 


Secondly that regard b ing hed to the fact that the disposses- 
sion, if any, took place more than r2 years before the suit,’ the 
lower appellate Court should have held that the doctrine of sus- 
pension of rent did not apply in the present case. Thirdly it is 
argued that in any event the learned Subordinate Judge ought to 
have held that that principle does not apply to the liability to pay 
cesses, and that there ought to have been a decree for cesses, 

In my judgment there is no force in any of these contentions. 
With regard to the first point it was found in a previous suit that 
the rent payable in respect of this ‘Taluk consisting of three 
Mauzas is a lump rent, It was further found in the previous 
Rent Suit (No, 936 of 1918) that the defendants had been dis- 
possessed from the lands of Mouzas Nannar and Gaoli, and alto 
from some of the lands of Mouza Kaliara and that the entire rent 
was liable to suspension, , That decision clearly operates as res- 
judicata, see Purna Chandra Sarbajnay. Rasik Chandra Chakra- 
barti (1). 

The second contention is equally devoid of substance. No 
authority has been shown to us in favour of the proposition 
advanced, and it is obvious that, if this view were accepted, it 
would serve as an incentive to landlords to keep their tenants out 
of possession so as to evade the operation of the doctrine of sus- 
pension of rent. 


The oly question which really arises on the appeal, and the 
argument has been mainly directed to this, is whether, the plain- 
tifs can Claim the right to recover cesses from the defendants in 
respect of the lands in their possession notwithstanding their inabi- 
lity to recover rent, lt is argued for the appellants that cesses are 


a) (1910) 13 C. L, J. 19. 


Vor. LIV.) HIGH COURT, 


distinct from rent, and that, ‘even if plaintiffs are not entitled to 
get rent they are at all events entitled to recover cesses, l 

In my judgment the finding upon this point also must be 
against the appellants. The same contention was raised in the 
previous second appeal to which reference has been made above 
(Appeal from Appellate Decree No. 2300 of 1920.) It was then 
negatived'on two grounds, first that it hnd not been raised in 
either of the Courts below ; and secondly on the ground that rent 
includes cesses, and that therefore suspension of rent under the 
law would presumably,include suspension of all payments by the 
tenant to the landlord which may be considered as rent, Certain 
authorities of this Court [I. L. R. 16 Calc, 638, I. L. R, ar Cale, 
722,1 C. W. N. 30 and 4 C. L, J. 119,] were referred to in support 
of that view. Ths decision upon that point must also operate as 
res judicata in the present suit, Even however if it did not, I 
should be prepared to hold, speaking for myself, that suspension 
of rent involves suspension of cess also. The definition of “ rent ” 
in Section 3 (5) of the Bengal Tenancy Act supports the view that 
it includes cess, It is in these words “ Rent means whatever 
is lawfully payable or deliverable in money or kind by a tenant to 
his landlord on account of the use or occupation of the land held 
by the tenant.” 

In conjunction with this must be read Section 4r of the Cess 
Act which lays down that every holder of an estate, tenure, or 
raiyati is able to pay cess, and in the case of a tenure the cess 
is payable to the holder of the estate or tenure, so that it is a 
lawful liability, It may be argued that it is not payable on 
account of the use or occupation of the land held by tho tenant, 
In one sense that is true but ia another and perhaps equally true 
“sense it is, inasmuch as it is a liability arising directly out of the 
use and occupation of the land and inseparable from it, It seems 
to me that the inablility to recover rent involves as a natural and 
logical consequence inability to recover cess, and that the plaintiff 
having broken his contract and having failed to restore the defen- 
"dants to possession of the lands from which he has dispossessed 
them, is debarred from recovering upon the contract at all, The 
result will no doubt be unfortunate for him since he will have to 
pay cess for the entire land, although a portion of the land 
admittedly be in the possession of the defendants, but he has 
only himself to blame for this consequence Which arises out of 
his own breach of the contract. 

„It was argued on bshalf of the appellants that Section 50 of 
j ; 
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the Cess Act is applicable in the circumstances of this case, as 
the land in occupation of the defendants is held ‘ without payment 
ofrent? In my opinion this section has no application since it 
relates as the headnote and marginal note show, to rent-free lands, 
No doubt in the present instance the land is being held rent-free in 
the sense that no tent is beirg paid for it because the rent is 
temporarily suspended, But the words ir the section, are not 
in my opinion used in that sense and refer to rent-free lands in 
the sense of /akheras lands as distirguished from rent-bearing 
lands, P 

For the reasons given I agree that the appeal must be dis- 
missed, 
D. K., R. 


Appeal dismissed, 


CIVIL REVISION. 
Before Mr, Justice S. K. Ghose. 
RAJENDRA NATH DAS 


V, 


CHAIRMAN, JESSORE DISTRICT BOARD. 


Execution—Rint decree—Altachment ef moveables—Share incapable of 
actual s¢isure—Civil Procedure Code (Act of V 1908) Order ar rr. 58, 
60, 47— Claim, investigation of—-Claim allowed in respect of half share of 
some of the moveables—~Proper procedure Release of entire property. 


Where the property attached in execution of a- rent decree consists of 
moveable property of such a nature that a share of it is incapable of actual 
seizure, the Court, in allowing a claim under Order 21 rule 58 of the Code of 
Civil Procedgre, should release the entire property and proceed by way of attach- 
ment under Order 21 rule 47. è 


. The provisions of Order a1 rule 6o do not stand in the way of releasing the 
entire property from attachment. ° 


Application for Revision under section 115 of Code of Civil 
Procedure by the Ctaimant Petitioner, 


e 
*Ciuil Revision case No. 605 of 1931, against the order of M. Rahman Esq., 


Munsiff, Jessore, dated the 20th March, 1931. x 
j $ 


Vor, LIV.] = 3 HIGH COURT, 


The material fects appear from the judgment, 

Messrs, Bhudhar Haldar and Nirmal Chandra Maitra for 
Petitioner, . 

Mr, Amiruddin Ahmed for Opposite Party, 

The following judgment was delivered by 

S. K. Ghose J:—The Chairman of the District Board obtained 
arent decrees against some persons and in execution of that 
decree he got the following attached, namely, three boats, one 
cow, One cycle, and one water pot, The petitioner in this Rule 
filed an objection for investigation under order XXI, r, 58 of the 
Code of Civil Procedure claiming the moveables as belonging 
solely to him, The learned Munsiff bas found that the cow belongs 
to the claimant, but that as regards the remaining movables he 
has only a half share. In that view he has directed that a half 
share be released from attachment. The present Rule was issued 
by my learned brother Mr, Justice Mitter on the ground that the 
learned Munsiff ought to have held that without complying with 
the provisions of order XXI. r. 47 there could be no legal attach- 
ment and, as that was not done, the attachment is liable to be 
set aside. The learned Munsiff remarks in his judgment that 
Rule 60 is a complete answer to this objection and this is also 
contended for by the learned Advocate for the opposite party 
in this Court, Rule 47 is a new provision and it has been said 
that it was made because a share or interest in moveable property 
is incapable of actual seizure, There is nothing in Rule €o 
preventing the Court from releasing the entire property from 
attachment and, if itis moveable property so that a share of it is 
incapable of actual seizure, it would be the better course for the 
. Court to release the entire property and to proceed by way of 
attachment under Rule 47. I do not see why this should not be 
done in this case, The order ofthe learned Munsiff dated the 
zoth March 1931 keeping a half share of the moveables in ques- 
tion in attachment is set aside and the lower Courtis directed 
to proceed according to law. The Rule is made absolute but, 
having regard to the circumstances of the case, I'make no order 


as to costs‘in this Court, 
6 
D, K, R. l Rule made absolute, 
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Before Mr, Justice Jack, 


BHOLA NATH CHATTERJEE 
y. 


MAHARAJADHIRAJ OF BURDWAN anD Qruggs,* 


Bengal Tenanty Act (VII of 1855 as amended by Act IV of 1928), Sets. 174, 
174 A, CL. (2) proviso —Application te make deposit—Notice not given to 
auction-furchaser—Sttiing aside of sale—Illegality—Review-—Cioll Procedure 
Code (Act V of 1908,, order 47 R. 1—Review wrongly made en the pronnd of 
new and important matter not within the applicant’s knowledge Review 
justified on the ground of non-servics of notice to auction-purchaser-—( ivil 
Procedure Code (Act V of r908), section 24—Transfer without motice to - 
opposite party—Trial—Irregularity, if affects jurisdiction, 

Under the proviso of clause 2 of section 174 A of the Bengal Tenancy Act no 
order can be made under section 174 of the Act unless notice has been given to 
the auction- purchaser. 


Where a review of an order setting aside a sale of property on deposit of thé 
decretal amount under section 174 Bengal Tenancy Act, was wrongly made under 


(order 47 rule rof the Core of Civil Procedure on the ground of discovery 


of new and important matter not within the knowledge of the applicant auction- 
purchaser, as the same was not substantiated, but the records showed that no 
netice of the «pplication to maka the deposit. ander section 174 Bengal Tenancy 
Act was given tothe auction-purchaser : 


Heid, that the review was justified on the latter ground. 

Trial of a case by a Court on transfer made to it under section 24 of the Code 
of Civil Procedure without notice to the opposite party, is a mere irregularity not 
affecting the jurisdiction of the Court. 

Application for Revision under section 115 of the Code of Civil 
Procedure by the person making deposit of the decretal amount 
under section 174 of the Bengal Tenancy Act, 

The material facts will appear from the judgment, 


- Messrs, Bejay Kumar Bhattacharjee and Nriterdra Chandra Das 
for the Petitioner, 
Air Satindra Nath Mukherjee for the Opposite Party, 
The following judgment was delivered by A ` 
Jack, J. :—In this case a rule has been issued on the opposite 


party to show cause why the order of the District Judge in appeal, 
and the order of the Munsiff of the second Court at Bankura, 


ë Civil Revision case No, 691 of 1931, against the order of U, N, Chatterjee 
Esq,, Munsiff, and Court, Bankura, dated the 24th January, 1930, . 
: ® 


$ 
Vor. LIV.] . HİGH court, 


vacating an order setting aside a sale, and confirming the sale 
should not be set aside, The property in question was sold in 
execution of a decree on the 17th of April, and the sale was set 
aside on deposit by the petitioner of the decretal amount under 
section 174 Bengal Tenancy Act onthe 8th May, and the order 
now objected to is an order carcelling the order setting aside the 
sale, on an application for review made by the auction-purchaser 
under order XLVII, rule r. The sale was set aside on the ground 
of the discovery of new and important matter, which could not be 
produced by the auction-purchaser at the time when the order 
setting aside the sale was passed, The new and important matter 
consisted of a judgment and decree dismissing a suit by the plaintiff, 
to establish his title to the land in suit. In that suit it was found 
by the Court that the plaintiff had no title in the land, 


In this Rule it is urged that there was no proof of the allegation 
that this previous decree was not within the applicant’s knowledge 
at the time the order setting aside the sale was passed, Under 
order XLVII, rule 4, clause 2 (b) there must be strict proof that 
the new and important matter was not within the knowledge of the 
, applicant at the time the order was passed. In this case it is clear 
that not only was there no proof of want of knowledge on the part 
of the applicant, but there was even no allegation that the previous 
decree was not within his knowledge. But it seems to me, that 
apart from the reason given by the Court below, for reviewing the 
order, on the ground of new and important matter, not within his 
knowledge, there was a very good reason, for reviewing the order, 
inasmuch as the record shows that no notice of the application 
to make the deposit under section 174, was giyen tothe auction- 
purchaser, and under the proviso of clause 2 of section 174 (A), no 
order can be made under that section, unless notice has been given, 
Therefore, although the review was wrongly made on the ground of 
new and important matter not within the applicant's knowledge, the 
review was justified by the fact, that no notice of the application 
to deposit was given to the auction-purchaser, It is argued that on 
the day which was fixed for confirmation of the sale, it must be 
held that the auction-purchaser had notice, I find however that the 
balance of the decretal amount was paid long before the date fixe J 
for the confirmasion of the sale, so that there was no need for the 
auction-purchaser te appear on that date, But in any case, the 
section requires that notice of the deposit should be given, and this 
was not done and therefore, the Court was entitled,to review the 
order setting*aside the sale, j 
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The second ground on which this Rule is sought to be supported 
is that the case ought to have been re-heard on review, inasmuch 
as the previous judgment and decree are not sufficient in themselves 
to show that the depositor had no interest in the sale, But I think 
that there is no substance in this contention, because the findings 
of the Court inthe title suit make it quite clear that the Court 
held that the plaintiff had absolutely no title tothe land in suit, 
It is suggested that the plaintiff had a title as a tenant under one of 
the defendants, but if he had any such title, he ought to! have 
established it in that suit: the findings also seem to negative any . 
such title and the record-of-rights is also against any such title of 
the plaintiff, : 

The third point raised is that the Court which passed the review 
order had no jurisdiction to review the matter in as much as the 
case was transferred to that Court by the District Judge without 
notice to the opposite party. It is true that under section 24 of the 
Civil Procedure Code, when a Court transfers a suit on the appli- 
cation of the parties, it must be after notice to the parties and after 
hearing such of them as desira to be heard. Inthe present case 
the review application was heard in the first instance by the Court 
of second Munsiff, and when the application to the District Judge ' 
for transfer was made, the order-sheet shows that neither party had 
adduced any evidence, that the arguments of the pleaders had been 
heard and the case stood adjourned for further hearing and orders, 
It seems likely therefore that the opposite party may have objected 
to the review application being heard by the Court which had not 
passed the original order and that is what led the opposite party 
to apply tothe District Judge for transfer to the Court of the 
Munsiff who passed the original order, In any case, there is no 
reason to think the petitioner was prejudiced by this order of 
transfer and in the circumstances, I think that this transfer without 
notice is not a sufficient ground for holding that the Munsiff, who 
disposed of the case bad no jurisdiction, Itis an irregularity but 
not a sufficient ground for setting aside the review order. 


On these considerations, I think this Rule must be discharged. 
I make no order as to costs, 
@ 


DKR Rule: discharged, 
d 


Vor. LİV] HIGH COURT, 


Before Mr. Justice Suhrawardy, and Mr, Justice Grakam, 
SHEIKH YUSUF. 


v, 
JYOTISH CHANDRA BANERJEE AND OTHERS.* 


Bjecimeni— E xecuiion of decree—Decree for eviction against lessee—Sub-tenant 
not a party to the decree—Khas possession by evicting sub-tenant—O. siruce 
iion Separate application, if necessary—Civil Frocedure Code (Act V of 
1908) order a1, rules 35 and 97-—~* Any person bound by the decree, signi- 
ficance of—Indian Evidence Act (Iof 1872), Section t16—~Estoppel against 
landlerd—Under-tenant, when bound—Netice to qult upon the lessee— 
Affect. 

A decree for ejectment passed against a lessee at the instance of a lessor 
is not only binding upon the lestee but also upon his sub-tenants, though they 
are not parties to the decree, provided they have no right independent of the 
right of their lessor in the demised premises and they are liable to eviction 
‘in execution of the said decree.. 


Ramkissen Das v. Binjraj Chowdhury (1) approved. 


It is not necessary for the decree-holder to proceed under order 21 rule g7; 
Civil Procedure Code, in case of obstruction. 

The words * Any person bound by the decree’ in Order 21r Rule 35 of the 
Code of Civil Procedure include judgment-debtor as well as any person who 
may be held under the law as bound by the decree. 

An tunder-tenant is bound by the estoppel against his lessor under Section 116 
ofthe Indian Evidence Act. He is estopped from denying the title of the 
landlord or setting up any title of bis own in proceedings for Khas possession 
in execution of the decree for ejectment obtained by the landord, having come 
into possession under the tenant. 

_ A valid notice to quit not only determines the original demise but any 
under-lease which the tenant migiit have made. 

In an action in ejectment against the lessee a sub-tenantis not a necessary 
party, 

Application for Revision under Section 175 of the Code of Civil 
Procedure by a Sub-tenant, 

Proceedings under Order 21 Rule 37. of the Code of Civil 
Procedure, : 

The material facts appear from the judgment of Subrawardy, J. 

Messrs. Bejoy Kumar Bhattacharyya and Durgadas Joy for the 
Petitioner, 

Messrs Sitaram Banerjee and Prokask Chandra Bhose for thg 
Opposite Party, 


# Civil Revisicn case No, 1481 of 1930, against the order of the Munsiff, 2nd 
Court, Alur, dated the 4rd November 1930. 
(4) (1923) 1. L. R. 50 Cale. 419, 
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The judgments of the Court were as follows :— 

puhrawardy, J :—This revision case arises out of an execution 
preceeding following upon a decree in ejectment, The property in suit 
is a house in Kidderpur in the suburbs of Calcutta, The plaintiff 
decree-holder obtained a decree in ejectment against his tenant by 
serwng a rotice upon him to quit, When he attempted to take pos- 
session of this property in execution of the decree it was found that 
there were several sub-tenants under the defendant, All the other 
tenants vacated but the petitioner who has a diri shop in a small 
room on the premises refused to vacate. Thereupon the decree- 
holder applied to the Court for police help for delivery of khas 
possession by ejecting the petitioner, ` The petitioner thereupon 
made an application to the executing Court under Section 151, 
Code of Civil Procedure, in which he urged that he could not 
be evicted in execution of the decree against his lessor but that 
the proper procedure to be followed by the decree-holder was that 
under Order XXI Rule ç7 Code of Civil Procedure, On the 
suggestion of Court the decree-holder filed an application also 
under Order XXI, Rule 97, but he at the same time contended 
that no application under that rule was necessary in this case 
as the petitioner was bound by the decree. The learned Munsilf 
thereupon proceeded to determine the question as to whether 
the petitioner could be ejected in execution of the decree against 
his lessor or it was incumbent upon the decree-holder to proceed 
under Order XXI, Rule 97. After considering the facts of the 
case and the law the learned Munsiff ordered that the decree- 
holder should be allowed to take khas possession of the disputed 
property with the help of police, Against this order the present 
Rule bas been obtained on the ground that the executing Court 
had no jurisdiction to order eviction of the petitioner except by 
proceeding urder Order XXI, Rule 97 and the following rules, 
as the petitioner was a person other than the judgment-debtor in 
possession of the property, 

The decree under execution is a decree for delivery of posses- 
sion of immoveable property and was being executed under Order 
XXI, Rifle 35 under which possession of the property shall be 
delivered, if necessary, by removing any person bound by the 
*decree who refuses to vacate the property. The question, there- 
fore, that falls for determination is whether the petitioner is a 
person bound by the decree, If he is not so, the only remedy 
open to the decree-holder is to* proceed under Order XXI,*Rule 97. 
If he is so he is liable to be evicted in execution of the decree 


Vou. LIV, | HIGH COURT, 


under Rule 35. The learned Advocate for the petitioner argues 
that the words “any person bound by the decree ” are synony- 
mous with ‘‘judgment-debtor”, ln my judgment the words 
include judgment-debtor as well as any person who may >e held 
under the law as bound by the decree. The word “ judgment- 
debtor ” is defined in Section 2 (10) Code of Civil Procedure, as 
meaning any person against whom a decree has been passed or an 
order capable of execution has been made, If the scope of 
Rule 35 is limited only in respect of the person against whom a 
decree has been passed or an order capable of execution has 
been made then it would have been much easier to use the expres- 
sion ‘ judgment-debtof” in the rule instead of .the descriptiva 
clause * any person bound by the decree.” It is also suggested 
that the expression is used to include a transferee pendente lite, 
as hinted in a reported case, but provision has been made in 
Rule ro2 for such a transferee. It may include a person who 
may have come into possession after the institution of the suit 
and the legal representative of the judgmert-debtor but need not 
be confined to such persons only. 

Now it has been seen whether the petitioner is a person who 
is bound by the decree. Under Section trs of the Transfer of 
Property Act he being a sub-lessee his interest ceased with the 
forfeiture of the lease and he ceased to have any tangible right to 
the property. It seems to me that it would be unreasonable to 
force a landlord to make in a suit for ejectment against his lessee 
all the under-lessees or even persons under such under-lessees 
who may be in actual possession, parties to the suit the nature 
of which may change from a simple suit for ejectment on forfeiture 
or determination of the lease. So far as the landlord is concerned 
the possession is with his lessee, The possession of the lessee may 
be by his occupying the premises himself or by his allowing other 
persons to occupy the premises on his behalf either as sub-lessees 


or licensees or as servants, It would be most oppressive to insist 


upon the landlord to make all such persons parties to a suit, For 
instance in the case of a house in Calcutta which is popularly called 
‘mansion 'or ‘Court’ there may be some 150 sub-tenants in 
occupation of different portions of it, The owner, if “the view 
urged by the petitioner is accepted, will have to make all these 
persons partiesein a suit for ejectment against his lessee, Take 
another common instance of a market or bazar held under lease. 
If the owner seeks possession of it by ejecting the lessee, it will be 
absurd tò hold that he must make every squitter or stall-holder 


party to the suit, 
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A question similar to this came for consideration incidentally 
in England in Geen v. Herring (1) where the plaintif had made 
all Bub-tenants parties -to an action for recovery of a house, 
The Court disallowed the costs of serving all the sub-tenants 
with writs of notices on the ground that it was not necessary to 
make all the sub-tenants parties to the action, In delivering the 
judgment of the Court of appeal Stirling, L. J., observed: 
“Tt was roi disputed, and I think rightly so, by thesCounsel for 
the plaintiff that the action for recovery of these houses would have 
been well brought against Herring (the lessee) alone, without join- 
ing his weekly tenants.” The position will be more intolerable if a 
person in the position of the decree-holder in this case is com- 
pelled on resistance being offered by each of the sub-tenants to 
bring a suit for possession of this property against each of them, 
A valid notice to quit not only determines the original demise but 
any under-lease which the tenant might have made, Foa on the 
Law of Landlords and Tenants, 6.h Edition, 683, The petitioner, 
therefore, is a person who has no right to remainon the land and 
whose right, if any, came to an end along with that of his lessor. 
Where he is a necessary party in an action of ejectment against his 
lessor, asin the case of Minet v, Johnson (2) the only remedy 
open to a person who has been evicted in execution of a decree 
against bis lessor is to bring an actiona for being re-instated in 
possession under Order XII, Rule 25 of the Rules of the Supreme 
Court provided he has any right independent of the right of his 
lessor, In Mine?s case (a2) Lord Esher, M. R,, observed: ‘ In 
pursuance of a writ of possession the Sheriff turns out of posses- 
sion the persons on the premises and delivers possession to the 
plaintiff, If Hartley (the sub-tenant) were a tenant of Johnson’s 
of course he must go out ; therefore to support bis complaint now 
he must say that he had some independent right of his own,” 
This is an authority for holding that a person in the position of 
the petitioner in this case must go out under the decree passed 
against his lessor, In Great Western Railway Company v, Smith 
(3), a distinction was made which was adopted in feor y. Watkins, 
(4) betwaen forfeiture and surrender, Mellish L. J. in his judgment 
in the Court of Appeal observed: “It is a rule of law that if 
there is a lessee and he has created an under-lease dt any other 
legal interest, if the lease is forfeited, then thé under-lessee or 
the person who claims under the lessee, loses his estate as well 


(Q) [1g0o5] 1 K. B. 152. e į 
(2) (1890) 63 Law T. Rep, N. S. 507. 
(3) (1875-76) 2 Ch. D. 235. (4) (1874) L R 9 Q. B, 400, 
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as the lessee himself ; but if the lessee surrenders he cannot, by 
his own voluntary act in surrendering, prejudice the estate of the 
under-lessee or the person who claims under him,” The latter 
proposition of law has been accepted in this Court in the Full 
Bench decision in Syed Mohsenuddin v, Bhagaban Chandra Sutra- 
dhar (1). 

There are two decisions of this Court.which have to be consi- 
dered in this connection, The first is Æzra v. Gubday (2) in which 
same opinion was expressed that where an under-tenant was not 
made a party to an action in ejectment the decree-holder could 
not proceed to eject him in execution of the decree, That was 
the case of a decree obtained upoa forfeiture of a term and the 
question arose at the time when an application for execution was 
made and a sub-tenant intervened. This fact would bring the 
case within the principle of the English Law under Order XII, 
Rule 25 of the Rales of the Supreme Court io England. zra's 
case (2) was subsequently considered and distinguished in Ramkissen 
Das v, Binjraj Chowdhuri (3) where it was definitely held by the 
learned Judge that in an action in ejectment a sub-tenant need 
not have been made a party and a decree obtained against his 
lessor was binding upon him. Æsra’s case (2) was distinguished 
probably on the ground that it was a case of forfeiture though I 
do not see the force of the distinction, Both these cases were 
decided by learned Judges sitting on the Original Side and are 
not binding upon us. But I am of opinion that the view taken 
in the latter case of Kam Kissen Das (3) is in accordance with 
the law. A decree in ejectment passed against a lessee at the 
instance of a lessor is not only binding upon the lessee but also 
upon his sub-tenants provided they have no right independent of 
the right of their lessor in the demised premises, The learned 
Munsiff, in my opinion, has taken the correct view of the matter, 

The petitioner as under-tenant is, moreover, bound by the 
estoppel against his lessor, under Section 116, Evidence Act, 
He is estopped from denying the title of the opposite party or 
setting up apy title of his own in these proceedings having come 
into possession under the tenant: Woodroffe’s Evidence Act, oth 
Edition, °P. 909. 

Then thêre is another fact which should not be overlooked. 


It appears from the order sheet cf the learned Munsiff that by" 


his order of the 18th November 1930 he ordered;the petitioner 


(1) (1g%o) 1. L. R, 48 Cale, 605 ; 32 C.°L. Ja 286. 
(2) (1920) I. L, Ra 47 Calce 907% (3) (1923) L L, R. 50. Calc. 419, 
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to deposit a sum of Rs, 240 in Court by the 21st November 1930 
in order to have a stay of proceedings for delivery of possession, 
This he did not do, but on the other hand on the a4th November 
1930 moved an application here ard obtained this Rule suppress- 
ing the order of the Munsiff dated the 18th November 1930. It 
was possible that inspite of the order of the Munsiff we would 
have issued the Rule: but he should have brought the matter to 
the notice of this Court. Not having obeyed the order of the 
Munsiff the petitioner is still in contempt and is not entitled to be 
heard, . 


The Rule is discharged with costs. „Hearing fee—three gold 
mohurs, 


Graham, J.:—I agree, In my judgment the law is against the 
the petitioner, nor do I find any merits in this case such as would 
justify us in interfering in the exercise of our powers in revision. 
Admittedly the petitioner is a sub-tenant in occupation of the 
premises and is dependent upon his lessors for such right as he 
may be possessed ofe His lessors’ right bas been determined, by 
due course of Jaw so that it follows as a necessary consequence. 
that the petitioner has no longer any right to continue in possession 
of the property, 


D. K, R, Rule discharged, 


Von. LIV.) HIGH COURT. 


CRIMINAL REFERENCE. 


Before Mr, Justice Lort- Wiliiams, and Mr, Justice S. K, Ghose: 


EMPEROR 
v. 
BHONDAR aéas CHANDRA PRODHAN,* 


Medical evidence obtained forcibly, tf admissible——Consent of accused, whether 
necessary fcr examimation—Authority of the Palice to search the person of 
the accused—Rights of the Felice under Sections §1, 52 and 53 of the Crimi- 
nal Procedure Code (Act V of 1898)— Provisions for search under the Prisons 
Act (Act 1X of 1894)—High Court when to interfere with the verdict of the 
Jury. 

Per Lort-Williams, $.-+Medical evidence derived from the examination of 
the accused by forcibly taking hold of him and examining the body medically 
for the purpose of qualifying some medical witneas to give evidence against the 
accused is sot admissible, It is quite contrary to the spirit of the law that 
evidence should be obtained in this way. 


It is incumbent upon the Crown to .prove that the accused consented, 
before such evidence is received. Any such examination without the consent 
of the accused would amount to an assault and the Police are not entitled 
without statutory authority to commit assaults on prisoners for the purpose cf 
procuring evidence against them. 


‘That it was not intended that the High Court would upset the verdict of 
Juries unless it came to the conclusion that they were perverse, that is to say, 
that the Jury deliberately refused to do their duty as Jurors or that they had 
failed to comprehend the evidence. Under section 307 the High Court has to 
give due weight both to the opinion of the Judge and of the Jury. 


Per S. R. Ghose, F. :—Under Section 51 of the Code of Criminal Procedure 
the Police have the pewer to search an arrested person, 


The provision is that the Police Officer may take into custody all articles 
and seize offensive weapons found upon the prisoner. This does not mean that 
he is to shut his eyes to other things. He may, and should, take note of 
anything worthy of attention, such as marks of injury, and if called as a 
witness he may depose to such marks. 


These provisions are made in the interests of proper investigation and they 
are not dependent on the consent of the arrested person, 
e 
Under the Prisons Act also a prisoner is liable to be searched and there again 
consent would na be necessary. 


Examination by aedoctor is specially provided for by Section 24 of the Prisons 
Act. Nevertheless the examination of an arrested person in hospital by a 
doctor, not for the benefit of the prisoner’s health, but simply’ by way of a 

+ 

# Criminal Reference No. 14 of 1931 by the Additional Sessions Judge of 

Hooghly at Howrah, dated 23rd February, 1931, 
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second search, is not prosided for by the Code, and in such a case the doctor 
may not examine the prisoner without his consent 

in the case of a medical examination, however, mere absence of consent 
would not amount to an assault in the sense in which that offence is defined in 
the Indian Penal Code. 

Reference under Section 307, Code of Criminal Procedure 
for’ setting aside the verdict of the Jury, who had unanimously 
found the accused not guilty of the charge under. section 376 
Indian Penal Code, 

Mr. Anil Chandra Rai Chowdhury for the Crown, 

Messss, Bhola Nath Ray, Parimal Mukherjee and Ram Das 
Mukherjee for the accused, ° 

The following judgments were delivered, 

Lort-Williams, J,:—The Accused in this case was charged 
with rape upon a girl, nine years oli, He himself is stated to 
be fifteen though there is no definite eviderce upon the point, 
He was tried by the Additional Sessions Judge of Hooghly at 
Howrah and a Jury who brought a unanimous verdict of acquittal 
saying that they gave him the benefit of the doubt, 

The prosecution case is that the girl Panchu Bala Dasi was the 
wife of Rajani Khanra, who was about eighteen years old and 
that she had been married to him. four years before at the age 
of five. They had never lived together as man and wife. The 
girl lived with her father and. mother and the husband and wife 
used to visit-each other in their parents’ houses from time to time. 
At the lime when this crime was alleged to have been committed 
the husband was away from his home and the father and mother 
of the girl also were away temporarily leaving her alone in the 
house, She says that the accused Bhondor came up and asked 
her for some water, then caught her by the hand, dragged her 
into cowshed, laid her down on the mud floor, and ravished her ` 


. after stripping her naked. She cried and the witness Benode 


Mandal came and according to his evidence, he saw the accused 
get up from the body of the girl leaving her. on the ground. The 


‘accused tried to escape but Benode Mandal caught him: 


he begged for mercy but Benode took him to another 
part of the village to the girl’s mother, Another witness, 
Benode Shaha, says that he saw the accused, being taken 
along the main road by Benode Mandal, and that he saw the 
girl standing by the gaf near at hand and blood was trickling 
from her on tothe ground. There is evidence that the girl’s 
cloth was saturated with blood and there is other evidence given 
by the girl’s mother that when she saw the girl for the first 
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time, blood was’ dripping down her legs on to the ground, 
Evidence was given by the medical officer to show that the injuries 
he found on the body of the girl were consistent with her having 
been raped, Also he was allowed to give evidence that he had 
examined the boy (the accused), and that he found injuries on 
both bis shoulder blades, Also there was an abrasion upon the 
frenum of his, penis, which she said was consistent with an injury 
sustained when penetrating with difficulty the vagina of a girl, 

- The defence set up by the accused was that he had been falsely 
implicated, that the rape had been committed by the husband, 
that this had been discovered by Benode Mandal and others and 
that they had taken advantage of this krowledge to force the 
husbard and this child and her mother to join them in concocting 
this story against the accused, in pursuance ofa settled plan to 
drive the accused’s family from the village, and obtain their 
Jands ; that in pursuance of this plan they had caught hold of the 
accused and had inflicted the injuries upon him which were dis- 
covered by the doctor and had put blood upon his cloth in order 
, tO strengthen the case against him, 

The learned Judge disagreed with the verdict of the Jury and 
has referred the case to this Court because he considered the 
verdict to be perverse and contrary to the weight of the evidence. 
He relied considerably upon the medical evidencs and upon the 
fact that the accused’s penis was injured. Also he thinks that 
the story that the accused was deliberately injured for the purpose 
of proving this concocted case is absurd, 

I must confess that at first sight this looked to me to be a very 
clear case, and but for the arguments of the learned Advocate 
for the accused I should have been inclined to accept the Judge’s 
Reference, 

The learned Advocate has pointed out a number of matters 
in evidence, not of very great importance, but each one sufficient 
to cause any reasonable Jury to pauses and to consider before 
accepting the story of the prosecution, 

There are one or two incidents in the case which also may 
have influenced the Jury, The first one is that the pleadtr for 
the accused wes prevented from putting a number of questions ia 
cross-examinatiop. «How far he was prevented is not quite clear, 
But he did have to present a petition to the learned Judge in 
which he set out a number of questions which he desired to put 
but which hê had been prevented fronr putting, On examination 
of those questions, it is clear that they were all admissible in 
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cross-examination in this case for the purpose of discrediting the 
witnesses for the prosecution, The only note made by the 
learned Judge upon this- petition is that it was rejected. The 
learned Advocate for the Crown has pointed out that on the same 
Cay that it was rejected, there is a note made saying that this 
witness -was further cross-examined, and there is evidence to 
show that one or two further questions were put to him. But I 
am not satisfied that the pleader was allowed to put the whole 
of the questions set out in the petition which he was entitled 
to do. ° 


The second matter, which has been dealt with at some length, 
is the admission of the medical eviderce derived from the exa- 
mination of the accused. I am quite satisfied in my own mind 
that this evidence is not admissible, Ifit were permitted forcibly 
to take hold of a prisoner and examire his body medically fer 
the purpose of qualifying some medical witness to give medical 
evidence in the case against the accuscd, there is no knowing 
where such procedure would stop, It is to my mind quite con- 
trary to the spirit of the law, that evidence should be obtained in 
this way, It is argued that in this case the accused was sent for® 
examination to the hospital, He was rot asked whether he con- 
sented to such examination and a „boy of fifteen can hardly 
be expected to know what his rights are in the matter. In such 
circumstances it is clearly incumbent upon the Crown to prove 
that the accused consented, before such evidence is received, 
Any such examination without the consent of the accused 
would amount to an assault, and I am quite satisfied that the 
Police are not entitled without statutory authority to commit 
assaults upon prisoners for the purpose of procuring evidence 
against them, If the legislature desires that evidence of this 
kind should be given, it will be quite simple to add a short section 
to the Code of Criminal Procedure expressly giving power to 
order such a medical examination, It was pointed out by the 
learned Advocate for the accused that until it was specifically 
provided by the Evidence Act and the Code of Criminal Proce- 
dure, here was no power even to take the thumb impression of a 
prisoner, nor was there any power to search him or to strip him 
or to bathe him, or to do any similar acts to him until it was 
provided by specific acts of the legislature, 


There are other points to which the learned Advocate for the 
accused has dfawn our -attention, It is a curions fact that 
although two or three witnesses speak to the presence of blood 


+ 
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trickling down the child’s legs, no blood was found upon the 


floor of the cowshed, and this throws some doubt upon the pro-' 


secution story that the act was committed in that place, This may 
be explained by the fact that although the girl was stripped, her 
cloth was underneath her, and that might have prevented any blood 
from falling upon the floor, 

Other points go to show that there were answers given by 
several of the witnesses which prove that they were not telling 


' the strict truth upon all matters, For example, according to the 


r 


| 


mother, the girl went to her husband’s house ona visit, soon after 
this offence was committed. On being asked, the husband 
stoutly denied this. It is argued that if this act had been com- 
mitted by the accused, it is most unlikely that the husband would 
so soon afterwards have received the girl into his house whereas 
if the truth be that the deed was committed by the husband there 
would be no. such reason for refusing to receive her, There was 
a great deal of cross-examination going to show enmity between the 
families of the chief witnesses for the prosecution and the family of 
ethe accused, and a great deal of cross-examination to show that 
some of the witnesses have been very high-handed to other inhabi- 
tants of the village whom they wished to get rid of, There are 
discrepancies between the evidence and the statement made 
in the First Information Report. Rajani had stated in the report 
that Benode Mandal had taken the boy and the girl together to 
her mother, But the cvidencs went to show that the girl had 
been left bebind in the cowshed. The explanation of this may 
be that Rajani was not an eye-witness and may have confused the 
story. Nevertheless the discrepancy is there, For some reason 
ar other the witness Rasik denied that he sent for the husband 
when the offence was committed ; whereas other witnesses swear 
that he did. Itis a small point, but it shows that either Rasik or 
other witnesses, for some reason or other, did not wish to make the 
admision, or else it shows that their memory was not to be trust- 
ed. Rasik also refused at first to admit that he had been a witness 
in a case brought against the brother of the accused. The pgint is 
not of great eimportance except that it showed the Jury that this 
witness could not be accepted as a truthful witness upon all points, 
It is clear that the boy was injured on the shoulder blades and no 
satisfactory explanation has begn given of these injuries, If the 


' defence story were true that he had been held& down on the 
_ ground and injured by the witnesses for the prosecution, that would 
explain the injuries on his back found by the medical officer. No 


part of the prosecution story will explain them, : 
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All these matters doubtless were taken into consideration by 
the Jury. The learned Judge charged the Jury clearly and forcibly 
‘and with an obvious leaning towards the case for the prosecution, 
He was entitled to do this if he had formed the strong opinion 
which obviously he had formed about the case, Inspite of this 
and inspite of deliberation which lasted for just an hour, the jury 
acquitted the accused, 

This case comes before us under section 307." The section 
was passed doubtless to provide a safeguard in Jury trials, 
because the legislature was not satisfied thata Jury could 
always be relied upon to do their duty. Otherwise, in my 
opinion the verdicts of the Juries were intended to prevail, and 
it was not contemplated that this Court would upset the 
verdicts of Juries unless it came to the conclusion that they were 
perverse, that is to say, that the Jury deliberately refused to do 
their duty as Jurors or that they had failed to comprehend the 
evidence. Under the section we hava to give due weight both 
to the opinion of the Judge and ofthe Jury. Personally, I have 
little faith in the decisions of single Judges upon questions of 
fact in criminal matters and in this case there were five Jurors 
who thought either that the aceused was innocent, or that 
the case for the prosecution had not been proved. As I 
have pointed out so often in this Court we suffer under the dis- 
advantage of never having seen either the accused or the witnesses, 
The Jury have had that advantage, and in view of all the facts to 
which I have alluded, I cannot understand how we can say that no 
reasonable Jury could have come to such a decision, and that 
itis clear that the Jury deliberately refused to carry out, their 
duties as Jurors or were so stupid that they could not comprehend 
the evidence, l am quite sare that the provisions of section 
307 are necessary and in a suitable case must ba used, But I am 
not satisfied that those conditions are present in this case, For 
these reasons the Reference must be rejected, 

The accused who is in jailis discharged and acquitted. 

S, K. Ghose, J :—I agree that the Reference must be rejected. 
But $ should like to add a word with regard to the general 
question as to the examination of the body of an arrested person, 
Under section 51 of the Code of Criminal Procedure the Police 
have the power to search an arrested person, "It is expressly pro- 
vided there that the officer making the arrest, or when the arrest is 
made by a private person,. the police officer to whqm he makes ` 
over the person arrested, may search such person and place in - 
safe custody all articles, other than necessary wearing apparel, 


« 
» 
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found upon him, Considering that a police officer has the power 
to arrest on mere suspicion unconnected with a particular 
occurrence, it seems to me that it is not necessary that the purpose 
of the search should always be to look for something definite such 
as, an incriminating article, The provision is that the police officer 
may take into custody all articles and seize offensive -weapons 
found upon the prisoner : section 53, This does not mean that he 
is to shut his eyes to other things, He may, and should, take note 
of anything wortby of attention, such as marks of injury, and if 
called as a witness he may depose to such marks. There is a 
special provision in the case of women: section 52, These pro- 
visions are made in the interests of proper investigation and they 
are not dependent on the consent of the arrested person, Indeed I 
cannot see many prisoners, who have really done something wrong, 
consenting to their persons being searched and thereby enabling 
the police to get, what often would be, the best evidence in the 
case ; and if this power of search were to be read aa subject to the 
prisoner's consent, valuable evidence would be shut out, Under 
the Prisons Act also a prisoner, at the time of his admission into 
prison, is liable to be saarched and there again consent would not 
be necessary. Insuchacase also the searching officer may be 
called as a witness and he may depose to the existence of injuries 
or anything else that he might have noticed. It must be admitted 
that in the case of injuries, the ends of jastice require that the 
examination should be by a doctor, and it would be anomalous 
to admit the evidence of a searching police officer and not to admit 
that of an examining doctor. Indeed examination by a doctor is 
specially provided for by section 24 of the Prisons Act 1X of 
1894. Nevertheless the examination of an arrested person in 
hospital by a doctor, not for the benefit of the prisoner’s health, 
but simply by way of a second search, is not provided for by the 
Code, and in such a case the doctor may not examine the priso- 
ner without his consent, It would be a rule of caution to have 
such consent neted in the medical report, so that the doctor would 
be in a position to testify to such consent if called upon to do ao, 
I believe that in the case of females this is generally d8ne ; and it is 
necessary for the law enjoins ° strict regard to decency”. At the 
same time I am not prepared to go so far as to say that, in the 
case of a medical examination, mere absence of consent would 
indicate an assault in the sense in which that offence is defined in 
the Indian Penal Code, i 


S.K.R, Reference rejected, 
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APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice Pearson, i 


* SAROJ BHUSAN GHOSH AND OTHERS 
T. 
DEBENDRA NATH GHOSH AND OTHERS,* 


Limitation— Restitution, ajplication for—Limitation Act (1X of 1908), Sch. I 
Articles 181, 182—Applicability—Civil Procedure" Codae (Act V of 1908), 
Sections 144, 47—Afplication for restitution under Section 144, ifan appli- 
cation in execution. , 

Article 181 and not Acticle 182, Schedule I to the Limitation Act is the 

Article applicable to an application for restitution under Section 144 of the Code 


` of Civil Procedure. 


The time for an application for restitution under Section 144 should be calcu: 
lated under Article 181 Schedule I to the Limitation Act, 1908, from the decree 
which for the first time gave the right to restitution and not from the decree of 


the last appeal. 


Hart Mohan Dalal vy. Parameshwar (1) followed. 
Cases on the point reviewed. 
An application under Section 144, Civil Procedure Code, is not an application 
in execution, 
Bari Mohan Dalal v, Parameswar (1) followed. 
Maidan Mohan vy. Nagendra Nath (2) dissented from. 
Appeal by the Petitioners. 


Application for restitution under Section 144 Code of Civil 
Procedure. 


The material facts appear from the judgment of Rankin, C. J. 


Messrs, Sarat Chandra Roy Chowdhury and Satindra Nath Roy 
Chowdhury for the Appellants, 


Messrs, S. C. Maity, Apurba Charan Mukherji and Manmatha 
Nath Das Gupta for the Respondents, 


The judgments of the Court were as follows :— ° 
. J 
# Appeal from Appellate Order No. 388 of 1930, against the order of R. R. 


Garlick Esq., District Judge, 24-Perganas, dated the 19th May, 1930, reversing 
the Order of Moulvi Muhammad Abdul Ashan, Munsiff, 2nd Court, Baruipur, 
dated the Sth January 19300 


(G) (1928) 1. L. R. 56 Cale. 61. 
(2) (1917) 21.C, W. N. 544. 


Vor, LIV.) HIGH CouRT, 


Rankin, C. J. :—In this case, there was a suit for redemption 
and the suit was in July r922 decreed and an order made for 
redemption ard restoration of possession. Possession was deliver- 
ed through Court to the plaintiffs; but, on an appeal being 
brought, the decree was set aside on the oth of July r924. An 
appeal was brought to the High Court which was dismissed anda 
further appeal was brought under the Letters Patent which was 
also dismissed on the qth of February 1928. On tbe 27th of June 
1929, the present appellants made an application for restitution 
under section 144 of the Code of Civil Procedure, The first Court 
gave eflect to the claim and ordered restitution, The second 
Court has dismissed their application as being time-barred under 
Article 181 of the Schedule to the Limitation Act, 1¢08, 

Mr. Roy Chowdhury who appears for the appellants in this case 
has given us a most careful and interesting argument and he asks 
us, in effect, to deal with two points, First of all, he asks us to 
say that an application under section 144 is an application in exe- 
cution and that, in the present case, the Article which governs it is 
Article 12, There being certain rulings of this Court against him 
on this point, his argument before us is really directed to persuade 
us to differ from those rulings and to refer the matter to a Full 
Bench. The second question upon which Mr, Roy Chowdhury 
has given us a careful argument is this: On the assumption that 
an application under section 144 Code of Civil Procedure is not an 
application in execution, he still contends that in the present case 
the time from which the period of limitation starts is the 7th 
of February 1928—the dismissal of the Letters Patent Appeal and 
not the date in July 1924 when the decree in the redemption suit 
dismissed the claim for redemption, On that matter also there 
is authority against the contention put forward by Mr. Roy Chow- 
dhury and there again the purpose of his argument is that we should 
refer.that question toa Full Bench, 

We have been taken through all the cases and the short effect 
of them, in my judgment, is this: Since the Code of 1908 has 
altered the language of Section 144 and placed the Section ina 
different part from the previous Section 583, there has been one 
ruling Magan Mohan Dey v, Nagendra Nath Dey (1) by a Judge 
sitting singly, as a Taxing Judge, namely, Mr, Justice 
Chatterjea in favour of the view that an application under Section 
144 is an application in execution, Otherwise, the Calcutta 
cases came to this,—whether the matter has been reasoned out or 

(1) (1917) 21 C. W., N, 544. ' 
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Civit. 


meee 


whether the matter has been dealt with odifery or otherwise—the 
1931. cases do show an opinion that an application under Section 144 
Saroj Bhusan Ghosh 18 DOt an application in execution, On each of the cases cited, 
Debenda Nath there is some room for comment, There is, first of all, the case 
Ghosh, of Harish Chandra Shaha v, Chandra Mohan Dass (1) where the 
Rankin, C. J, Pinion of Stevensand Pratt JJ, was expressed tentatively and 
= obiter, There is also the case of Gangadkar Marwar? y. Luch- 
man Singh (2), which appears to have been directly concerned 
with the old Code and which while it takes the view that Article 
181 is applicable has also in it certain observations which tend 
in an opposite direction. There is the case of Ashutosh Goswami 
v, Upendra Chunder Mitter, (3). In that case, it may be noted 
that besides relying upon the decision in the case of Harish 
Chandra Shaka Vv. Chandra Mohan Dass,(1) and the decision 
inthe case of Aurup~am Zamindar v, Sadasiva, (4), the learned 
Judges appear to have relied upon the decision in Wand Ram v, 
Sira Ram (s) which upon being carefully read appears to be an 
authority the other way. There was a decision in 19r2 by Mr, 
Justice Sharfuddin and Mr, Justice Coxe where they followed the 
decision in Harish’s case (1) but this, too, wasan obiter dictum, 
Then there comes a recent case to the decision of which I was a 
party where a Division Bench holding that Article 18x was 
applicable to an application under Section r44 referred the 
question whether, in the circumstances, it was to be applied 
as on the date of the appellate Court’s decree or on the date of 
the decree which first reversed the decree which had to be 
executed, Before the Division Bench, both the learned Judges 
onareview of the cases came to the conclusion that an applica- 
tion under Section 144 was governed by Article 181, and, when 
the special Bench came to hear the reference made by those 
learned Judges, itis to be noticed that they thought it their duty 
under the Code to accept that finding and to determine the 
question referred to them not quarrelling with the assumption 
which underlay the question, The decision, however, of the 
Division Bench, was a decision inthe same sense as the previous 
decisions that is to the effect that Article 181 is the Article 
applicable to an application under Section 144. I think it may 
*  besaid on the Calcutta decisions that in no one of the cases 
ciled has the question been discussed very elaborately or reasoned 


(1) Gigoo) I. L. Rw 28 Calc, r13. ° (2) (sgoo) 11 C. L. J, 5410 
(3) (1916) 24 C. L. J, 467. (4) (1856) l. L. R, 10 Mad. 66, 
(5) (1886) I. L. R. 8 All, 545. 


Von, LIV.) e HİGH COURT, 


very closely, . But, if we look at the matter broadly, there has 
for a number of years been a settled opinion in this High Court 
to the effect that Article 182 is not to be applied to an application 
under Section 144, Now, it is quite true that the Bombay High 
Court inthe case of Kurgodigouda v, Ningangouda (1) and in the 
case of Hamid AB v, Ahmadulla, (2) has come to a contrary 
Opinion and its view is that “execution” is a phrase which covers all 
applications provided for by Section 144. A similar view was 
taken-in 1916 in the case of Somasundaram v, Chokkalingam (3). 
On‘the other hand, in recent years, no less than three High Courts 
have considered the matter and come to a different conclusion, 
It is quite clear that the rulings of the Lahore High Court, the 
Allahabad High Court and the Patna High Court are in the same 
sense as the decisions of the Calcutta High Court, The case in 
which the Allahabad High Court came to the conclusion 
that an application under Section 144 was not an applica- 
tion in execution is the case of Jiwa Ram v, Nand Ram (4) 
in which the learned Judges disagreed with the view taken under 
the old Code. This was folluwed by andther Division 
Bench in the case of Brij Lal and others v, Damodar 
Das (5) and again by a single Judge in the case of Baij 
Nath Das v, Bal Mukund (6). The matter was very elaborate- 
ly discussed before a Full Bench of the Patna High Court 
‘in the case of Bal Mukund Marwari v, Basanta Kumari 
Dasi (7) where the decision of Dawson Miller, C. J. in 
the case of Basanta Kumari Dasi vy. Bal Mukund Marwari (8) 
was differed from. The result is that there is a good deal of 
authority in the recent decisions of other High Courts support- 
ing the view that has been generally taken by this High Court 
upon the question and before we are justified in sending this 
question to a Fall Bench, we have to say that we are prepared to 
disagree with the Calcutta decisions which are against the con- 
terition of the present appellants, The matter is a difficult one; 
but I am not prepared to say that I disagree with those decisions 
There are a good many matters to be canvassed; but it does 
seem to me that, having regard to the fact that executiog proceed- 
ings are not within Section x4r having regard to the fact that 
large claims for damages may have to be entertained under Sec, 


(1) (1917) I. L. R. 41 Bom, 625. (2) (1920) I. L. R. 45 Bom, 1137. 
(3) (1916) I, L. R. 40 Mad, 780. (4) (1922) 1. L. R. 44 All. 407. 
(s) (f922) 1. L, R. 44 All, 555. (6) (1924) I. L. R. 47 All. 98. 


(7) (1924) I, L. R, 3 Pat, 371. (8) (1922) I. L. R, 2 Pat. 277. 
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tion 144 and that Section 144 has not been put in that part of 
the Code which deals with execution but in the Chapter of the 
Code which deals with miscellaneous matters, it is by no means 
clear that the contention that an application for restitution is an 
application in execution ought to be accepted. I realise, however, 
that, in view of the language of Section 47 and in view of the 
fact that it constantly happens that questions of execution become 
entangled with questions of restitution where the decree of an 
appellate Court has varied the decree of a Court below affirming 
it on some points and over-ruling it on others, there is much to 
be said as x question of convenience forthe view that applications 
for restitution should be dealt with as execution matters, On the 
whole, however, I am not prepared to say that I disagree with 
the decisions which in this Court stand against the appellants, 
and while it might be convenient to refer the matter to a Full 
Bench merely for the purpose of preventing the question being 
argued over and over again, I am not in a position to say that a 
reference should be made, Some day no doubt the matter will 
come before some other Bench which may disagree wilh this view 
and in that case, it may be referred to a Full Bench. 

As regards the second point, Mr, Roy Chowdhury has pointed 


out that the question dealt with by the judgment in Hari Mohan - 


Dalal vy. Parmeshwar, (1) was whether, assuming that an applica- 


‘tion under Section 144 Code of Civil Procedure was not an appli- 


cation for execution, the time for such an application ought never- 
theless to be calculated from the decree of the last appeal and 
not from the decree which for the first time gave the applicant 
the right to restitution, This matter was dealt with in the judg- 
ment which I gave on that occasion; and, with regard to that, 
Mr. Koy Chowdhury desires to point out that, in the case of 
Saiyed Jowad Hossain v, Gendan Singh, (2) and again in the case 
of Lilsholwes v, The Bank of Upper india Lid, (3) the Privy 
-Council have affirmed the proposition that the time for applying 
for final decree runs from the date when the appeal was decided 
on the question of the preliminary decree. The passage in 
particular in the former of” these cases is pointed out to us 
where their Lordships agreed with what was said by tltat very 
learned Judge—Mr, Justice Promoda Charan Barbrji in the 
“case of Gajadkar Singh v, Kishan Jiwan Lal (4), There the 


(1) (1928) H. L, R. 56 Cale. 61, i 
(2) (1926) 31 C. W. Ñ. 58; L. R. 531. A. 1975440 L. J. 63 > 
(3) (1926) 31 C. W. N. 444: 3 45 C. L, J. 297, (4) (1917) 1. L. R, 39 All 64t 


+ 
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learned Judge said “It seems to me that this rule contem- 
plates the passing of only one final decree in a suit for sale upon 
a mortgage, The essential’ condition to the making of a final 
decree is the existence of a preliminary decree which has become 
conclusive betwean the parties. When an appeal has been pre- 
ferred, it is the decree of the appellate Court which is the final 
decree in the cause.” In the case of Hari Mohan Dalal v, 
Parmeshwar (1) the principle in the case of Uma Charan Chakra- 
varti v, Nibaran Chandra Chakravarti (2) and in the decision of 
the Full Bench of Allahabad was recognised and affirmed. The 
question, however, is whether, for the purposes of applying 
Article 18: on the footing that an application under Section 144 
is not an application in execution, it is necessary to disregard 
altogether the decree which for the first time gave a right of res- 
titution to the applicant. I cannot say that a consideration of 
the cases to which our attention bas been drawn by Mr, Roy 
Chowdhury has converted me to a different opinion from that 
which I expressed in Hari Mohan Dalal’s case (1), That being so, 
I do not think that point either should be preferred by this Court 
to a Full Bench, 3 . 


In the circumstances, the appeal fails and must be dismissed 
with cosis—hearing-fee, three gold Mohurs, 
Pearson, J. :--I agree. 
Appeal dismissed, 


(1) (1928) L L. R, 56 Cale. 61. 
(a) (1922) 37 C. L. J. 452, 
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Before Mr, Justice W, N, Mukerji and Mr, Justice D, N, Mitter, 


SYDNEY HUGH MC, SWEENEY 





v, 


ane. 40 MARGARET ARBUTHNOT, SECRETARY TO THE 
SOCIETY FOR THE PROTECTION OF 
CHILDREN IN INDIA* 


Guardianshis—Guardiaw of person or property—Soctety for the Protection of 
Children in India, i/ tan be appointed~Fitness oF the Secretary of the Society] 
for appointment as guardian in her individual capacity Guardians and 
Wards Act (VIL of 1890) Sections 4 (2), a5—Applicability—Person -not 
declared or appointed a guardian. 

Neither the Society for the Protection of Children in India nor the Secretary 
of such society can be appointed a guardian withia the meaning of Act VIII of 
1850, The provisions of the Act can only be construed as intending the appoint 
ment of an individual as the guardian of the minor’s person or his property. 


Atalaia Ray v, The Society Jor the Protection of Children in India (1) 
followed. 


It will be open to the Court under special circumstances to consider the 
question as to whether the Secretary of the said Society in hee individual and 
personal capacity should not be thought fit to be appointed as guardian of the 
minor when she in her application expressed her willingness to act as such. 


In the present case two applications were made one by the appellant 
Mr. S. H. McSweeney, father of 3 minor girls under Section 25 of the Guardians 
and Wards Act for an order on tho authorities of the Loretto Convent, where 
the girla were at the time, to make over the girls to the appellant’s custody, 
The other application was made by Miss Arbuthnot, Secretary to the Society 
for the Protection of Children in India for being appointed as guardian of the 
said minors. With regard to the former application it was found that charges 
of the most loathsome character formed the subject matter of proceedings against 
the appellant in the Criminal Court some time ago and that his wife also repeated 
them in a letter meant to be sent to a Mapistrate : 


Held, that the above facts were enough to justify the Court in refusing the 
appellants’ prayer. 

Quaery. Whether Section 25 of the Guardians and Wards Act applies to the 
case of a petson who has not been declared or appointed guardian ynder the 


provisions of the Act. à 


Appeals from Original Orders Nos. 83 and 84 of 1929, ugalnst the Order of 
G. C. Sankey Esq., District Judge of 24-Perganas, dated the 3rd August, 
1928, 


® : (1) (1930) 51 C. Ls J. 272. 


J] 
Vor, LIV.] HIGH COURT, 


Appeals by the Applicants, 
Applications under the provisions of the Guardians and Wards 
Act. 


The material facts appear from the judgment, 
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Ve 
Mr. Mukanda Behari Mallik for the Appellant in Appeal Margaret Arbuthnot, 


No, 84 and the Respondent in Appeal No, 83. . 


Messrs, Barwell and Hem Chandra Dhar, for the Respondent 
in Appeal No, 84 and Appellant in Appeal No, 83, 


The judgment of the Court was as follows : 

These two appeals hava arisen out of an order which was passed 
upon two applications, one made by the appellant, S. H, Mc 
Sweeney and the other by Miss Arbuthnot, Secretary to the 
Society for the Protection of Children in India, The former 
application was numbered as case No, 144 and the latter as case 
No, 118 under Act VIII of 1890, Appeal No. 83 has arisen out 
of the order in so far as it related to case No. 118 and appeal 
No, 84 has arisen out of the order as relating to case No, 144. 
The application by Miss Arbuthnot was for being appointed guar- 
dian of the persons of three minor girls, Andrey, Beronice otherwise 
called Bella and Mc, Sweeney, The application of the appellant 
purported to be one made under section 25 of the Act for an order 
on the authorities of the Loretto Convent where the girls were at 
the time, directing them to make over the girls to the appellant's 
custody, The learned Judge refused the application of the appel- 
lant and made an order in favour of Miss Arbuthnot, on her appli- 
cation which runs ia these “words; “The application made in 
case No, 118 of 1928 is allowed and the Secretary of the Society 
for the Protection of Children in India will be appointed guardian 
of the persons of the minors,” It will be convenient to deal with 
the appeals separately, 


As regards appeal No, 84 which relates to the application made 
by the appellant under sectioa 23 of the Act, it may be stated that 
there may be a question as to whether such an application comes 
within the purview of section 25 of the Act, It is true that the 
definition of the word ‘guardian’ as given in section 4 of the Act is 
that it mèans a person having the care of the person ofa minor 
or of his property, or of both his person and property. But it 
may be a question as to whether section 25 was intended to apply 
to the case of a person who has not been declared or appointed a 
guardian under the provisions of the Act, . THis we say notwith- 
standing the decision of the Madras High Court in the case of 
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Waliace Sitha Boi y. Wallace Radha Boi (1), We do not, however, 
desire to express any definite Opinion on this question, and we 
would rather deal with the case upon its merits, We have heard 
all that has been said on behalf of the appellant, so far as this ` 
application is concerned, and, we may say, we are in entire agres- 
ment with what the learned Judge of the Court below has said as 
regards the desirability or expediency of making over the girls to the 
custody of the appellant. It is true that much of the materials 
upon which the application were contested is not evidence, strictly 
speaking, in view of the provisions of the Indian Evidence Act, 
It is also true that if it were necessary for „us to go into the ques- 
tion whether charges’ that were levelled against the appellant 
some years ago in connection with his treatment of his daughters 
were well-founded or not, it would not have been possible for this 
Court upon the materials on the record to come to positive findings 
adverse to the appellant. The fact; however, remains that charges 
of the most loathsome character were made against the appellant 
upon which he had to be tried, though it may be that, as he saya, 
he was eventually acquitted. Then there is the fact that these 
charges were repeated in a typewritten letter addressed to the 
Chief Presidency Magistrate and signed by appellant’s wife, It is 
true, there is no evidence which would show that that letter reach- 
ed the hands of the learned Chief Presidency Magistrate, nor is 
there any evidence which would go to indicate how it was that 
the letter came to be in the possession of the Society which hap- 
pened to produce it in the present case, The question as to 
whether the appellant was guilty of those charges or not, would 
always remain a matter of suspicion, unless we hold that the acquit- 
tal of which he speaks, may be taken as a conclusive proof of his 
innocence, Whatever be the effect of his acquittal, if there was 
any, the fact that such charges formed the subject matter of pro- 
ceedings against him in the Criminal Court and the fact that his 
wife also repeated them in a letter meant to be sent to a Magistrate 
are, in our opinion, enough to justify us in refusing to accede to 
the appellant's prayer that the girl may be taken away from the 
Convent and made over to him, We are of opinion, therefore, 
that in so far as the learned Judge has thought fit to réject the 
appellant’s application under section 25 of the Act, his order is per- 
fectly good and reasonable and there is no reason whatsoever why 
we should not agree in it, Appeal No, 84 is accordingly dismissed, 

As regards Apptal No, 83, the learned Judge has madg an order 


(1) (1918; 36 Mad. L. J. 189, 
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appointing the Secretary to the Society for the Protection of Child- SVIE 

ren in India as the guardian of the minors, In view of the deci- 1930. 

sion of this Court in the case of Srimati Ashalata Roy v. The sydney Hugh Me. 
Sottely for the Protection of Children in dndia (1), this order Sweeney 


cannot possibly be supported, In that case, it was held that Margaret Arbuthnot, 
neither the Society for the Protection of Children in India, nor.the e i to the 
; y for the Pro- 

Secretary of such Society, as such Secretary, can be appointeda tection of Children 
guardian within the meaning of Act VIII of 18g0 and further that 1o indig 
the provisions of the Act can only be construed as intending the 

appointment of an individual as the guardian of the minor’s person 

or his property, It appearg, however, that the application that was 

made by Miss Arbuthnot, although it made reference, tn certain 

paragraphs in it, notably paragraph 7, to the fact that she was the 

Secretary to the Society for the Protection of Children in India—a 
“philanthropic society founded inter alja to be friend of children and 

stated that the society is able to arrango for supervising arrange- 
_ments made for the physical well-being, education and protection 

from moral danger of the children committed to its care, also 

shows that she did want to press the application from the point of 

view of her fitness to be appointed as a guardian of these minors 
in her personal capacity, This original application was filed on 

the rst June 1928 In the application which was subse- 

quently filed on 26th July 1928, she declared that she was 

willing to act as the guardian of the persons of the said minors, It 
is true that in the course of her deposition—rather towards the 

end of it,~—being recalled by Court, she stated in answer to a ques- 
tion put te | her that if the Secretary was appointed guardian, the 
idea would be to keep the children in a good school while they 
are of school-going age and then find them work, and thus the 
- Secretary would keep an eye on them until they come of age and 

also help them after that age, It does not appear, however, that she 

had at any time expressed her unwillingness to be appointed guar- 

dian in her individual capacity and apart from her position as the 

Chief Executive Officer and Secretary, The learned Judge, how- 

ever, has made the order in the form we have stated above, The 
‘order as made cannot be supported, But then there is ne reason 

why in viéw of the present position of these infants we should not 

ask the learned Judge to consider the question as to whether Miss e 

Arbuthnot, in her personal capacity, would not be thought a fit 3 

person to be appointed guardian of the minors, We are told by 

Mr, Barwell who appears for the Secretary of thé Society in the 


(1) (1930) 51 C. L. J. 272 
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present case that she was and is so willing, In this view of the 
matter and for these reasons we allow the appeal, set aside the or- 
der from which this appeal has been taken and send the case back 
to the District Judge in order that he may now go into the question 
as to whether quite apart from the fact that Miss Arbuthnot is the 
Seeretary, she should or should not in her individual and - personal 
capacity be thought fit to be appointed as such guardian, 


The learned Judge will be at liberty to make such final order as 
he would consider necessary to make in view of the conclusion 
which he will arrive at on the question indicated above, 


In view of the nature of successes of the parties we do not 
propose to make any order as to the costs of these appeals, 


Appeal No 8q dismissed ; 


D, E, R, Appeal No, 83 allowed: Case remanded 


DA A el eT 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Cite? Justice, and 
Mr, Justice Buckland, 


PRAMATHA CHANDRA KAR AAD ANOTHER 
v. 
BHAGWANDAS MADANLAL AND OTSERS,* 


Notice of dissolntion— Indian Contract Act (IX of 1872), Sec.26g—" Parsons 
dealing with a firm’ —Credit.r dealing with the old firm after disselution 
— Nowtotice of disselution—No knowledge of parties dissoluing—Letter, ada 
missibility of—-Evidence Act (lof 1872), Sec. 8—Letter informing Bank of 
dissolution of partnership—Section of Act, construction of. 


If a firm is dissolved and no notice is given and peopld continue to trade with 
the firm under the old firm’s name, they are not to be affected by a secret 


dissolution. m 


*Appeal from Origioal Order No 127 of 1930, against the order of Mr, Justice 
Panckridge, in suit No. 856 of 1925, dated the 2nd December, 1930. 
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Section 264 of the Indian Contract Act is applicable to the case of a person CiviL. 
dealing with a firm who did not know at the time of transaction with the firm 


193%. 
that the individual person was a partner prior to the dissolution. cde 


Greaves Cotten & Co. v. Purshotam Dharamst & Co. (1) and other Bom- ees 
bay cases not followad. : 


Ve 
i ; ‘ Bhagwandas. 
A person fs entitled to show ander section 8 of the Evidence Act that immed- anlai 


iately after the date of retirement from a firm, he wrote to the Bank and inform- ~~ 
ed them that he had severed his connection with the firm and could not continue 
to guarantee jts account. i f 


A section of an Act is prima facie to be interpreted according to the plain 
meaning of the words, Ifthe language of the section makes it say something 
paradoxical or plainly inconvenient or disastrous to commerce, it should be inter- 
preted if possible, to leave,room for an implication that would render the 
provisions reasonable. 

Appeal by the Opposite Party. 
The material facts appear from the following judgment of 


Panckridge, Jz—The issue to be tried in this case is whether oF 
the opposite parties, Mr, Promotho Chandra Kar and Sir Hari Dennen “ 
Shankar Pal, are liable as partners of the defendant firm on the 
money decree obtained by the plaintifs on January 28th 1927, 


The suit was fora sum of Rs, 4592-11-0 in respect of two 
contracts between the plaiutiffs and the firm of Dawn & Co., 
dated December 26th 1923 and January 4th, 1924 respectively. 
It was filed on March 27th, 19253, Dawn and Company filed a 
Written statement on June 27th, 1925 and judgment for Rs, 4304- 
12-0 with costs was obtained on June 28th, 1927. The notice 
under Order 2r rule 50 of the Code is dated May 220d, 1930, 
The other material dates are April 28th, 1925, when Mr. P, C, 
Kar filed Suit No, rro4 of 1925 against Sir Hari Shankar Paul 
and Rajendra Lal Dawn, alleging that the firm of Dawn and Co., 
had been dissolyed on April 30th, 1922 and asking for accounts, 
The Official Receiver has been appointed Receiver of the assets 
of Dawn & Co, The suit has not been effectively defended, and 
a preliminary decree for dissolution and accounts was made on 
July rsth, 1926, 

The plaintifs deny the alleged dissolution of April 1922, and 
alleged that the opposite parties were partners at Phe material 
periods, namely December 1923 and January 1924, 

They further maintain that, even if the firm was dissolved ds 
-is stated, they are “persons dealing with the firm” whichis the ° 


meaning of section 264 of the Indian Contract Act, and are there- 
(1) (1903) 5 Bom. L. R. 366. i 
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fore unaffected by the dissolution, of which it is admitted that no 
notice has ever been given. They allege that through Madan 
Lal, one of their partners, they had in 192r specific notice of the 
fact that the opposite pirties were partners in Dawn and Co., but 
they contend that, if they fail in establishing their allegations in 
this respect, the language of the section is wide enough to cover 
the Admitted facts of the case. It will I think be convenient if I 
proceed tn deal first with this point of law, o 

Section 264 is as follows: “Persons dealing with a firm will not 
be affected by a dissolution of which no public notice has been 
given, unless they themselves had notice of such dissolution.” It 
will be observed that the language is quite different from Section 
36 0f the Partnership Act, 1890, (53 and 54 Vict. Cap, 39) Sub- 
section (31) of that section to my mind makes it clear that accor- 
ding to English Law the estate of a retiring partner can only be 
made liable for partnership debts contracted after his retirement, 
if the plaintiff knew he was a partner of the firm, and had no 
notice of..the change in its constitution, That this was also the 
Law of England prior to 1890 is, I think, perfectly clear from the 
judgments of Littledale J, & Parke J. in Carter v, Whalley, (1) : See 
also Dolman:v, Orchard (2). 


This point as to the plaintiffs’ knowledge has never been 
directly considered in this Court. Chundee Chura v, Eduljee (3) 
merely decided that public notice, as contrasted with express 
notice, ig not sufficient in the case of old customers, Jagat 
Chandra Bhattacharjee v, Gunny Hajee Ahmed (4) lays it down 
that “persons dealing with a firm” includes persons dealing with 
it after the dissolution or change of partners, a proposition for 


` which perhaps authority is scarcely required. In Bombay however 


there are several decisions on the question, In Greanes Cotton 
& Co., Y, Purshotam Dharamsi & Co, (5), Tyabji, Jea held that 
section 264 had no application to a dormant partner, as to whom 
the parties contracting had no knowledge that he was a partner. 
I may here say that the important point is not the dormancy of 
the partner in question, but whether or not he is known to bea 
partner tœthe person contracting with the firm, A partner known 
to be such will be liable although only a dormant partnet, unless 
.the appropriate notice has been given. Farrar v. Deflinne (6) 


(1) (I. B.) A. 1r. (2) (1825) 2 Car. & P. 104. 
(3) (1882) I. L. R. 8 Cale. 675, (4) (1925) I. L, Re 53 Cale. 214. 
(5) (1903) 5 Bom. IP, R. 366. . ý 


(6) (1843) 1 Car. & K. 580, 


$ 
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In Gorio v, Kalianji (1) Beaman J. diagreeing with Tyabji J. Sw 
held that the section applied to a dormant partner, as to whose 1931. 
connection with the firm the plaintif had no knowledge. It will amine Caida 
be observed that the decision is oġífer and unnecessary for the Kar 


purposes of the particular case, since the Court also held that the piged 
persons sought to be rendered liable was in fact a partner at the Ma dantas; 
date of the transactions in suit. In /waladuit v, Bansilal (2) Panchridge, F. 
the main qtestion at issue whether the plaintiff, an old customer T 
of the firm, was entitled to express notice of dissolution. The 
Court however approved the decision in Greaves Cotton & Co's 
case (3) to that in Gorio’s case (1), observing that it had not been 
contended before them that the latter was correct, The Judicial 
Committee (4), affirmed the decision of the Bombay High 
~- Court as to the necessity of express notice and approved the 
decision in Chandi Charan Dutt v, Aduljee (53) Viscount Dunedin 
in delivering the judgment of the Board pointed out that the 
Contract Act, as shown by its preamble, is not a complete Code 
or exhaustive, Finally this very point, namely, thatea retiring part- 
ner, who had retired before the transaction and was not known to 
the plaintiff, was not liable, was decided in Bhaishankar Motiram 
v, Lakshmi Dyeing Works (6). 
In my opinion the authorities are too atrong to admit of the 
construction of section 264, for which the plaintiffz contend and 
which at first sight appears plausible, and 1 hold ihat in this 
case the section will have no application unless the plaintiffs 
can show that they were aware of the connection of the 
Opposite parties with the firm of Dawn & Co, On this 
point the evidence of Madanlal one of the members of the plain- 
tiff firm is to the following effect, In October rg2r the plainuffs 
had had afew cash transactions with Dawno and Co., when the 
latter suggested credit transactions, Madanlal was anxious to 
satisfy himself as to the standing of Dawn & Co, so in company 
with a broker he went to Dawn & o's office at Bonfield’s Lane, 
On being questioned by the broker Rajendra Lal Dawn, stated that 
“ P, C, Kar and people belonging to the family of Buttokristo Paul 
were partners io the firm,” In corroboration of Rajendra’s state- 
ment Naresh Chandra Kar, a brother of Mr. P. C, Kar, who has 
given evidence, and wno was in 1921 concerued with the afars of. 





Dawn & Co. pointed to an erty in Tbacker’s Durectory (1920 ` 
(I) (1915) 17 Bom. L. K. 763. (2) (1927) 29 Bom. L. R. 1244. 
(3) (190g) 5 Bom. L, R. 366. , + G4) G92Pag C. L, J. 485. 
(5) (1882) |, L. R, 8 Cale. 678. (6) (1930) 32 Bom. L. R. 103. : + 
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Edition), This interview is denied by N, C, Kar, and I am not 
prepared to accept Madanlal’s evidence on the point, 

The books which are produced do not to my mind bear out 
the suggestion that in October 1g2r credit transactions superseded 
cash transactions, The broker, who Madanlal was with some 
difficulty persuaded to say is one P. N, Ghose, has not been called, 
although he is an available witness, Whatis however tọ my mind 
destructive of the plaintiffs’ story on this point is their conduct in 
the proceedings, 

A letter written by the plaintiff,’ attorneys of June r4th 1924 
has been put in, and its phraseology makes it clear that at the 
time the plaintiffs were in doubt as to the composition of the 
defendant firm, An attempt has been made to show that the 
instructions on which the letter was based were not given with the 
knowledge of Madanlal, but it has not in my opinion been success- 
ful, 


Again;the iggorance of the plaintiffs of the connection of Sir 
Hari Shaokar and Mr. Kar with the firm is shown by the delay 
which elapsed before any attempt was made to execute the decree 
against them, Although itis alleged that the plaintiffs only con- 
sented to embark upon credit transactions because of the financial 
stability of these two partners, no attempt has been made to get 
satisfaction from them between June 1927 and May. 1930, and the 
plaintiffs explain this by saying that they have been put off by 
periodical promises of payment made by Rajendra, I do not 
believe this story, Madanlal admits that he has had the records 
inthe partnership suit examined jit appears to me that the only 
possible explanation for this is, that failing to obtain the decretal 
amount from Rajendra, he has found it necessary to investigate 
the composition of Dawn and Co. of which he was previously 
ignorant. J find that.the plaintiffs, at the date of the transac- 
tions in suit and for a considerable time thereafter, knew nothing 
of the“connection of'the opposite parties with Dawn and Co, 

Finally I come to the question of the factum of the dissolution 
in 1922, The only partner who has given evidence as to this is 
Sir Hari Shankar. I made some observations as to his testimony 
when I gave judgment on Mr. S. C. Bose’s application efor leave to 
‘examine Mr, Kar on commission. He said the partnership was 
dissolved in 1922 and when asked as to the manner of dissolution, 
he answered that a jetter was forwarded. It is common ground 
that no letter was written io that year, and that the only letter 
which the witness can have in mind is one of 1925, from Mr, 
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Kar to Dawn and Co., which initiated the dissolution proceeding, 
Sir Hari Shankar admittedly took no part in minaging the business, 
nor did he even draw money from it. No inference could there- 
fore be drawn from the books of Dawn and Co,, after April 1923, 
even if these were produced, 

Mr, Kar has not given evidenc2, Thera is no need for me to 
repeat the observations I made on a previous occasion, It will 
be enough if I say that in my opinion there has been no real 
attempt to get bis evidence until a stage in the proceedings when 
an application to eximine him on commission could not properly 
be granted. Much relianee is placed on a letter (Ex, 4) written by 
Mr, Kar to the Chartered Bank on June 27.h 1922. It runs as 
follows :~— š i 

ayth June 1922 
To 
The Agent, 


Chartered Bank of India, Australia and China, 

Dear Sir, 

At the request of Babu Rajendra Lal Dawn of Messrs, Dawn 
and Co, of No, 22, Bonfield’s Lane and with reference to his 
call on the Sub-Agent of the Bank onthe 4th May last I write to 
confirm that I have severed my connection with the said firm of 
Dawn and Co.. as from rat May last and I did not therefore sign 
the letter of guarantee which Babu Rajendralal Dawn signed in 
favour of the Bank on behalf of Messrs, Dawn and Co. 

Yours truly 
: Sd. P. C. Kar, 

I admitted the letter with some misgivings and Iam inclined to 
doubt whether I was right in so doing. 

The Advocate-General argued that it was a statement against 
the proprietory interest of the person making it within section 32 
(3) of the Evidence Act, and can therefore be proved on behalf 
of the person making it by reason of the first exception to 
section 21. 

Illustrations (b)and (c) to section a1 seem to indicate that hia con- 
tention is right, though I should have been disposed to think that for 
the purpeses of the present case the statement cannot be considered 
an “admission” at all. The letter however is on the record, and the 


question now is as to its value, In my opinionin the absence of the : 


writer this is small. I consider that better evidence should be 
forthcoming, and I hold that the oral evidence of Sir Hari Shankar 
and N, C,°Kar even when fortifizd by exhibit 4, fails to establish 
the dissolution of the firm in r922. Rejendra has not been called, 
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He has been served with a subpoena ducestecum to produce the 
books of the firm, but he has failed to do so and no steps have 
been taken to render the subpoena effective, One book has been 
produced from the file of the reference in the parnersbip suit, 
It contains wnat is headed the “ ola” account, and it is suggested 
that this represents a record of the winding up of the old firm, 
but in my opiaoion tne suggestion has not been established, 

It is true that no document of formaluy is necessary‘to dissolve 
a partnership, but partners who do not put a dissolution on record 
can hardly ba surprised if the Court is reluctant to accept it, 

I therefore hold that the opposite parties are liable on the 
decree in the suit, since they were admittedly partners in .1921 
and the early part of I9a2 and have not succeeded in showing 
that they had ceased to ba so in December 1923 and January 
1934, 

The plaintiffs are entitled to their costs on scale 2 asofa 
hearing, 

Against this order, the Opposite Parties appealed, 

Mr, N., Sircar (Advocate General) and Messrs. S, C, Bose, 
N, C. Chatterjee and Barira for the Appellants, 

Messrs, L. P. E, Pugh, N. N, Bose and Sy C, Ghose for the 
Respondents, 

C. A, V, 

The judgments of the Court were as follows :— 

Rankin, ©. J,:—This is an appeal from a decision of my 


learned brother Mr, Justice Panckridge upon an issue whether two- 


persons Mr, Pramatha Chandra Kar and Sir Hari Shankar Paul are 
liable as partners of the defendant firm of Dawn & Co,, on a money 
decree obtained against the firm by the plaintiffs Bhagwandas 
Madanlal dated the 28th of January 1927. The suit was fora 
sum of Rs. 4,592 in respect of two contracts which were made 
in 1923 and 1924 respectively and it was brought on the 27th of 
March 1925. 

It appears that the case for the appellants Mr. Pramatha 
Chandra Kar and Sir Hari Shankar Paul is that, in April 19232, 
there was a dissolution of the partnership and Mr. Dawn alter 
that date contioued to carry on the business under the name of 


“the old firm Dawo & Co,—-the appellants having retired, It is 


clear that betore April 1922, the plaintif, had transactions with 
Dawn & Co., at a time when admiitédly the appellants were 
+ : s . 
partners of the firm then tradieg under that name. The. plaintiffs 
brought their suit, as I have said, against the partnership firm 


am "i 


é 


* 
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in the name of .Dawn & Co., in March 1925 and very soon after 
that, namely in April r925, Mr. P. C. Kar brought a suit against 
Mr, Dawn, Sir Hari Shankar Paul and some: other members of 
Sir Hari Shankar Paul’s family for a declaration that the pirtnership 
had been dissolved as from April 1922. On the 15th of July 
1926, he obtained a preliminary decree declaring that the partner- 
ship had been dissolved as from that date and providing for the 
usual accounts, The plaintiffs having got their decree in January 
1927 made no attack upon the appellants as liable under the 
decree until February 1930, namely, for a period of some three 
years, Now, an issue having been directed as to whether the 
appellants are liable under the plaintiff.’ decree as partners of 
the firm of Dawn & Co„ the learned Juige has tried certain 
questions necessaty for the solution of that matter, The plaintiffs 
maintain that not oniy did they do business with Dawn & Co. 
prior to April rg22 but that they made enquiries and came to 
know that the appellants were partners of.the firm of Dawn & Co, 
that their dealings with Dawn & Co, were dealings upon which 
they gave credit to the appellants, It is quite clear that neither 
in April 1922 nor at any subsequent period was any public notice 
of the dissolution of the partnership given, In the circumstances, 
the learned Judge has tried the question whether it is true that 
the plaintiffs knew at any time prior to April r922 that the appel- 
lants were members of this partnership and he has come to the 
conclusion that the plaintiff.’ evidence on that question cannot 
be believed and he has, in my judgment, rightly refused to hold 
that it has been shewn that the plaintiffs at the time they gave 
credit to the firm upon the contracts in suit koew of the status off 
the appellants as partners of this firm. That being settled, the 


` learned Judge has addressed himself next to the question whether, 


in the absence of knowledge on the plaintiff.’ part that these 
individuals—Mr, P., C. Kar and Sir Huri Shankar Paul were 
partners, the plaintiffs would be entitled to succeed assuming 
that the partners as between themselves did dissolve the business 
in April 1922, This question! in India turns upon the correct 
construction of section 264 of the Indian Contract At, The 
learned Judge has come to the conclusion that the authorities to 
which I will refer in a moment require him to hold that, notwith- 
standing the provisions of section 264, & person cannot hold a 
Tetiriog partner liable unless he knew that that individual person 
was a partner prior to the dissolution, Accoftlingly the learned 
Judge has addressed himself to the question of fact whether or 
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not in April 1922 the appeHants did retire from this firm as 
alleged, 

` I will deal first with this question of fact, 

Now, the; defendants called, first of all in importance, Sir Hari 
Shankar Paul to prove the dissolution, Sir Hari Shankar Paul 
turned out to be an almost useless witness because, while he 
admitted that he had been a partner of the firm, it appears that 
he took little interest in the matter, and never even drew any 
money from the firm. When he was called to prove that there 
was a dissolution of the partnership, he was found to be under 
the impression that in 1922 the firm had been dissolved by a 
letter being written, The letter was not in his hand at the time 
and it turned out that the letter he was thinking of was a letter 
written on the 3rd of April 1925 by himself to Mr. Dawn in the 
course of which he begged Mr, Dawn to come to a settlement of 
the accounts of the firm with Mr. Kar and in that connection he 
said that the partnership had _ been dissolved by mutual consent 
on the 30th April 1922, He gave no tangible evidence of any 
thing that happened in 1922 amounting to a dissolution of the 
partnership, It is not really conte nded that upon this evidence 
the learned Judge could reasonably be asked to hold that there 
was a proof of dissolution. So far as the letter is concerned, it 
is to be observed that the letter of the 3rd of April 1925 which 
was after the plaintiffs had brought their suit against Dawn & Co. 
and shortly before Mr, P. C. Kar had brought his suit for dis- 
solution of partnership is not in itself at all convincing evidence, 

The next evidence of importance produced before the learned 
Judge is the evidence of a brother of Mr, P. C. Kar who appears 
to have been employed as an assistant or clerk in the firm of 
Dawn & Co, This brother of Mr, P. C. Kar gives no evidence , 
of any conversation and produces no letter between the partners 
which would amount to clear and direct evidence of dissolution, 
but he says that he was authorised to sign the firm's name ger 
pro and he says, though curiously enough not in his original 
examination but in further examination-in-chief, that there was 
the old firm and then there was the new firm in April r922. He 


_ produces a book in which he says entries were made with reference 


to the business of the old firm and that book «on examination 
turns out to be of this character that, while* the entries in it 
may well have reference to a dissolution of partnership about that 
time, there is nothing in themselves from which the Court can make 
certain that there was a dissolution in April 1922. Thére was also 
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produced the last book of accounts—ihe largest book of accounts—- 


and..the entries are found to come to an.end after the first two 
or three pages, Mr, Dawn was not produced as a witness and 
none of the books after April 1922 were produced to shew what 
has happened in the firm after April 1922, In addition to that, 
a letter was produced dated the 27th of June 1922 written by 
Mr, P, C. Kar to the Agent of the Chartered Bank of India, 
Australia and China. In that letter, Mr. Kar said that he was 
writing at the request of Babu Rajendra Lall Dawan of Messts, 
Dawno & Co, and was writing to confirm that he had severed his 
connection with the said firm of Dawn & Co, as from rst May, 
1922 and had not, therefore, sigasd the letter of guarantee which 
Babu Rajendra Lil Dawn had signed in favour of the Bank on 
behalf of Messrs. Dawa & Co. In my opinion, that letter is evi- 
dence for the appellants, If I am asked to say under what 
-section of the Evidence Act it is evidence, I think it is evidence 
under section 8, Ifa person is proving that he has retired from 
a firm, he is quite entitled to show that immediately after the 
date of retirement he wrote to the Bank and informed them that 
he had severed his connection with the firm and could not con- 
tinue to guarantee its account, If he does that, I think any 
statement by him made at the time as the reason for his refusing 
to continues to guarantee is admissible to explain his conduct, 

The evidence -of the witness Naresh Chandra Kar is not very 
satisfactory in some respects, He does not appear to hava given 
yery complete or intelligent answers to cértaia questions ; and 
when he is asked about the books, it turns out that he knows rather 
less about thom than one would suppose from some of his answers 
at the begtoning of his examination, As regards the small book, 
at the end questions were put to him as to the meaning of the 
entries and he says “I cannot say anything about that, It was 
Rajen Babu who kept these book:, All that I can say is that 
this particular book was kept to ascertain in fact if there was any 
sale of any goods relating to the old partnership business and on 
such occasions I used to refer to that book.” 


Question: “The last two entries in the opening page show 
received from Rajendra Lal Dawan as loan Rs, 1,395, and that 
is shown as expenditure on the other side ; you find another entry 
like that of Rs. 1,350?” Answer—‘I cannot say anything 
about it,” . ; 

The évidence of Sir Hari Shankar Paul having provad to be of 
little or no service, the learned Counsel for the appellants before 
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Civit. us applied to the learned Judge to stop the trial and direct that 
1931 the evijencs of Mr, P. C. Kar should be taken on commission, 
Danuta Chandre: Ee quite clear that these appellants elected to go to trial without 
Kar the evidenc: of Mr. P, C. Kar just as they deliberately went to 


Bisen trial without the evidence of Mr, Dawn and without the booke 
Madanial, of the firm of Darn & Co, after the alleged dissolution, Mr, 
Rankin, c.g. P. C, Kar I am satisfied was at the time lying seriously ill and 
=. when it appearej that the evidence of Sir Hari Shankar Paul 
manifestly came to nothing the Court was asked to issue a com- 
missio 1 to exımise Mr, P., C. Kar himself, No previous applica- 
tion of this sort had been made and it is quite clear that with their 
eyes open the appellants were prepared to go to trial without his 
evidence, It seems that the learned Judge concluded the hearing 
of the suit and reserved his jadgment and then notice was given 
of a formal application for the issue of a commission to examine 
Mr, P. C. Kar. The learned Judge seems to have some doubt 
as to his power to entertain it. I cannot say that I have any 
doubt for myself, But the learned Judge did consider the appli- 
cation on its merits and refused it, He thought that to issue a 
commission at that stage would be a very exceptional order and 
that as the appellants elected to go to trial without taking any 
steps at all to have Mr, P, C. Kar examined it would not be fair 
at the end of the trial to make an order such as was asked for, 


In these circumstances, the first matter which is pressed upon 
us is that it is unfortunate and unjust that this matter should be 
disposed of without taking the evidence of Mr. P, C, Kar and that 
this Court ought now to give a direction which would enable that 
gentleman to be called and to give his evidence, I find it very 
difficult to hold that the learned Judge erroneously excercised his 
discretion when he refused an application of this character made 
at the time and in the circumstances in which that application was 
made to him. It has to be remembered that the position now is 
considerably worse. If we were to make an order which would 
have the effect of letting in the evidence of Mr, P, C, Kar, then 
this Cougt would have to decide upon the reliability and the value 
of the evidence of the witnesses whom the learned Judge saw and 
whom we have not seen. The whole case would® have to be 
canvassed afresh and it would be very difficult *to conduct the 
evidence of Mr. P, C, Karin such a way as to make the taking of 
his evidence at this stage fair to the plaintiffs without something 
in the nature of a retrial, Upon the whole, asthe learned Judge 
has not thought fit to exercise hia discretion in fayour of the appel- 
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lants, it would‘not -be right, in my opinion, for the Court of appeal 
to say that the learned Judge was wrong, 

The difficulty I find upon this matter arises chiefly in connec- 
tion with the second question, namely, whether the learned Judge 
is right in refusing to be satisfied with the evidence as a whole 
called for the appellants. The case from that point of view is 
very much on the border line. There is the hazy evidence of Sir 
Hari Shankar Paul and there is the letter to the Bank dated the 
a7th June 1922, The books while they do not prove a dissolution 
suggest that something of that sort was happening at the time and, 
although Mr. Dawn kanot been called, it does appear to be true 
that in the partnership suit he was professing to be the sole pro- 
prietor of Dawn and Co, Qa the other hand, one has to admit the 
force of what the learned Judge says that, in the absence of some 
direct evidence by one or other of these partners as to the dissolu- 
tion of the partnership, it is difficult to say that the Court is bound 
to be satisfied with scraps and suggestions of the kind to which I 
have referred. If this matter rested there, I should find it a 
difficult matter indeed to be quite certain that, in the absence of 
any evidence to the contrary given by the plaintiffs, the learned 
Judge in a case of this sort has given full value to the cumulative 
evidence, such as it was, produced by the appellants, Oa the 
whole, I am, however, bound to say that it was the duty of the 
appellants on whom the osus rested to satisfy the learned Judge 
in a reasonable sense. I find it difficult to divest my mind of the 
idea that the evidence points to a dissolution in 1922 but at the 
same time I cannot say that, as a matter of right judgment the 
learned Judge was obliged to be satisfied with the evidence, 

In these circumstances, it seems to me to be necessary to come 
to a decision upon the contention that was raised as regards sec- 
tion 26; of the Indian Contract Act. Now, the cases on the point 
in favour of the appellants are cases in the High Court of Bombay 
and the learned Judge has referred to them shortly and very clearly 
in his judgment, It comes to this that there is a decision in 
favour of the appellants by Mr, Justics Tyabji in the case of 
Greaves Cotton & Co. v, Purshotam Dharam & Co, (1) 
and there i igan opposite decision of Mr, Justice Beaman in the 
case of Gorio v. Katianji (2). Then there is a case which went to 
a Division Bench on appeal—the case of /waladutt v, Bansilal (3), 
In that case, it was conceded before the Bombay High Court 


(1) (1903) 5 Bom, L, R. 366. (2) (1915) 17 Bom. L, R. 762. 
(3) (1927) 29 Bom. L. R. 1344- 
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that, unless the plaintiff knew that a particular person’ was a partner 
prior, to the dissolution, he could not get the benefit of section 264, 
That was conceded before the Appeal Court in. Bombay and the 
case went to the Privy Council upon another point, namely, upon 
the point whether an old customer, as it is said, requires to have 
an express notice of the dissolution -a point which has been 
decided in this Court in the case of CAundee Churn v, 2duifee (1), 
The Privy Council in their judgment upheld the decision in that 
Calcutta case but in no way dealt with the question whether a 
person who did not know that a certain man was a partner of the 
firm prior to the dissolution could under seotion 264, in the absence 
of any notice of any kind, claim to hold him liable upon transactions 
entered into after the dissolution, There was thereafter a case 
— Bhai Shankar Motiram y, Lakshmi Dyeing Works (2) where the 
Appeal Court in Bombay again took the view that a person who 
was not known to be a partner was not within the scope of sec- 
tion 264. In that case, the learned Judges of the Bombay High 
Court appear to have been under a misapprehension to the effect, 
that in the Privy Council in /wals Dutfs case (3) it was admitted 
that the view taken by the Bombay High Court on this matter was 
correct, Now, the learned Judge probably acted very judiciously 
and rightly in preferring to follow these decisions sitting as a Court 
of first instance. The matter is, however, now in this Court 
and, in the circumstances of this particular case, it is unfortu- 
nately necessary in my judgment that we should deal with the point, 
It is quite clear that in Æduljee's case (1), the view ultimately 
accepted was that, the section did not profess necessarily to deal 
exhaustively with the question of notice arising upon a dissolution. 
It was held that even if public notice had been given, the 


-section did not govern the case so as to decide that express notice 


was unnecessary in the case of old customers. The case before 
us, however, is directly within the section, It is not a question 
of arguing from one proposition to the converse of that proposition, 
The section does purport to deal with cases where.no public notice 
has been given and the plaintiff has no notice of the dissolution ; 
and the pfoposition enunciated by the section is that a person 
dealing with a firm will not be affected by the dissolution in these 
tircumstances. Are we then to say that the section only applies to 
cases where particular individuals who are sought to be made res- 
ponsible as partners were known to have been partners to the 
$ 


(1) (1882) I. L. R. 8 Calc. 678. ` (2) (1930) 32 Bom. L, R: 1031, 
(3) (1929) 39 C. Le J. 485. 
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parties seeking to make them so responsible? I will not enlarge 


upon the principle that a section of an Act is prima facie tobe ; 


interpreted according to the plain mearing of the words, nor will I 
trouble here with the cases now somewhat numerous in which the 
Judicial Committee has affirmed and applied this doctrine not- 
withstanding that the result is to make the law in India somewhat 
diferent from the law that would obtain according to the English 
principles. . If it were in any way clear to me that to take the 
language of the section at its face value was to make the section 
say something paradoxical or plainly inconvenient or disastrous 
to commerce, I might not be prepared even yet to forego the 
claim that in such a cas the statute ought to be interpreted if possi- 
ble to leave room for an implication that would render the provisions 
reasonable, I do not agree with all that was said by Mr, Justice 
Beaman, but I am entirely unable to say that there is any sufficient 
reason to cut down the prima Jacie and direct meaning of the words 
of this section so as to exclude from its operation persons who were 
not known to be partners, Itis quite true that the principles of 
agency to be found inthe Contract Act and in section 115 of the 
Evidence Act would not by themselves take one so far as section 
264 on this footing takes us, That is very likely why section 26; 
was specially enacted with reference to the particular case of part- 
nership, It may well be that a person in India is dealing with a 
firm ; it may weil be that the frm has a good reputation; it may 
also be that a person dealing with the firm made considerable 
enquiry as to its position ; still it may well be that he may not 
know exactly who are the individuals who compose the partner- 
ship, Again, so many people in India and elsewhere trade under 
names which give no indication of the individuals who compose 
the partnership that the legislature may have been minded to cut 
down to the minimum any kind of enquiry as to the composition 
of the firm by a person who has to deal with it, Again, I think 
it may be that the draftsman of the section gave effect toa desire 
on the part of the legislature to encourage in every way giving 
public notice when a change in the constitution ofthe firm takes 
place, It isto my mind not paradoxical or in any way impossi- 
ble to suppose that the legislature meant to say that ifa firm is 
dissolved aad no notice is given and people continue to trade with 
the firm under the old firm’s name they are not to be affected by € 
secret dissolution, After considering this matter somewhat care- 
fully, while I quite appreciate that the section $0 construed is from 
the poirft of view of accepted English principles an anomaly, I am 
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not prepared to hold: that the question under section 264 of the 
N Indian Contract Act can be dealt with on the footing that there is 


Pramatha Chandra 20y implied exception saving the liability of some persons, That 
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Rankin, C., F. 


being so, it would be entirely unnecessary, on any view taken of 
these facts, to think of issuing a commission and itis entirely un- 
necessary to examine further the state of the evidence on the ques“ 
tion whether there was in fact a dissolution of partnership in 
April 1922, .- i 
” For these reasons, I think the appeal fails and must be dismiss- 
ed with coste, 7 


Buckland, J :—I agree, N 
Mr, P. N. Ghose: Attorney for the Appellants, 


Mr. S. K, Dutt; Attorney for the Respondents, 
A.T, M, - Appeal dismissed, 
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parties seeking to make them so responsible? I will not enlarge 
upon the principle that a section of an Act is prima facfe to be 
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trouble here with the cases now somewhat numerous in which the 
Judicial Committee has affirmed and applied this doctrine not- 
withstanding that the result is to make the law in India somewhat 
different from the law that would obtain according to the English 
principles. If it were in any way clear to me that to take the 
language of the section at its face value was to make the section 
Bay something paradoxical or plainly inconvenient or disastrous 
to commerce, I might.not be prepared even yet to forego the 
claim that in such a case the statute ought to be interpreted if possi- 
ble to leave room for animplication that would render the provisions 
reasonable, I do not agree with all that was said by Mr. Justice 
Beaman, but I am entirely unable to say that there is any sufficient 
reason to cut down the Arima facte and direct meaning of the words 
of this section so as to exclude from its operation persons who were 
not known to be partners. It is quite true that the principles of 
agency to be found inthe Contract Act and in section 115 of the 
Evidence Act would not by themselves take one so far as section 
264 on this footing takes us, That ig very likely why section 26; 
was specially enacted with refereuce to the particular case of part- 
nership, It may well be that a person in India is dealing witha 
firm ; it may well be that the firm has a good reputation; it may 
also be that a person dealing with the firm made considerable 
enquiry as to its position ; still it may well be that he may not 
know exactly who are the individuals who compose the partner- 
ship, Again, so many people in India and elsewhere trade under 
names which give no indication of the individuals who compose 
the partnership that the legislature may have been minded to cut 
down to the minimum any kind of enquiry asto the composition 
of the firm by a person who has to deal with it, Again, I think 
it may be that the draftsman of the section gave effect toa desire 
on the part of the legislature to encourage in every way giving 
public notice when a change in the constitution ofthe firm takes 
place, Itis to my mind not paradoxical or in any wa} impossi- 
ble to suppose that the legislature meant to say that ifa firm is 
dissolved and no rotice is given and people continue to trade withe 
the firm under the old firm’s name they are not to be affected by a 
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not prepared to hold that the question under section, 264 of the 
Indian Contract Act can be dealt with on the footing that there is 
any implied exception saving the liability of some persons, That 
being so, it would be entirely unnecessary, on any view taken of 
these facts, to think of issuing a commission and it is entirely un- 
necessary to examine further the ataté of the evidence on the ques- 
tion whether there was in fact a dissolution of partnership in 
April 1922, l 

For these reasons, I think the appeal fails and must be dismiss- 
ed with costs. 


Buckland, J :—I agree, ° 


Mr. P, N. Ghose: Attorney for the Appellants, 
Mr, S, K. Dutt: Attorney for the Respondents, , 
A. T, M, Appeal dismissed, 


CIVIL REFERENCE. 
Bejors Mr. Justice Sukrawardy, and Mr. Justice Graham. 
HOHO MOHAN SEN 


Ve 


SHAMA PADA BHATTACHARJI AND ANOTHER.* 


Misconduct- Pleader— Legal Practitioners Act (XVIII of 1879), Sec. 13 (1)— 
‘tiny other reasonable cause’—Legal practitioner, rights and duties of— 
Resolution prohibiting pleader to act agains’ a Jellem member of the bar— 
Resolution subsequently giver effect to. 


It is a fundamental right possessed by every legal practitioner that he may 
be allowed freely to exercise his profession and to appear in any case in which 
he may choose to appear without interference of any kind, whether it be against 
a fellow member of his Bar Association or not, except where such interference 
is based updħ some valid and legal ground. 


Legal practitioners have their duties towards the Courts and are expected to 

*co-operate with them in the orderly and pure administratign of justice, They 

cannot be permitted to act or combine with others against such authority and in 
a manner calculated to impede or interfere with the administration of justice. 


* Civil Reference No. 4 of 1931 ‘by the District Judge of Murfhidabad fn 
Miscellaneous Case No, 72 of 1930. 


Vor. LIV.) . HIGH COURT, 


The words “any other -reasonable cause” in sub-section (f) of section 13 of 
the Legal Practitioners Act are to be interpreted according to their ordinary and 
literal meaniog and not restricted to reasonable cause of the same class or des- 
cription referred to in tbe preceding sub-sections, 

Le Mesurier v, Wajid Hossain (1) and Sankar Ganesh Dabir v, Secretary 
of State for India (2) followed. 

On the gth March, 1911, a Resolution was passed to the effect that no mem- 
ber of the Bar Association of Berhampore, except the Government Pleader, 
should accept a brief in a Criminal case against avy other member. 

* On the 30th July 1930, the Berhampore Bar Association passed the follow- 
ing Resolution : “ That in view of the fact that Babu Nagenodta Nath Bhatta- 
charji in contravention of thé Resolution of thia Association dated the oth March 
1911, accepted the brief on behalf of the presecution in the Crown case 
against Babu Manindra Nath Dubey, a member of the Association, and in view of 
the unjustified and baseless allegations made by him against this Association in 
the Court of the Sadar Sub-Divisional Officer, and again ia the Court of the 
District Judge verbally as well as in written petition filed by him in Case No. 
43 of 1930 Civil Miscellaneous no member of this Association shall act either 
as senior, junior or colleague to Babu Nagendra Kumar Bhattacharji in any case, 
Civil or Criminal in which he is or will hereafter be engaged, or receive any 
brief from him by way of transfer or otherwise, or accept any vakalatnama from 
him, or executed by him as Am-mukhtear for any of the parties thereto.” 

The copies of the Resolution were directed to be circulated to all Bar Associa- 
tions in the District : 

Held, that the Resolution of gth March, 1911, was a flagrant and altogether 
unwarranted interference with the rights of legal practitioners, 

That the claim of the Bar Association to enforce the Resolution dated the 
3oth July, 1930 was not legitimate. 

That the Resolution of gth March, 1911, being improper, could not be pleads 
ed in justification of the subsequent Resolution. 

That the action of the petitioners amounted to ‘reasonable cause’ within the 
meaning of these words in section 13, sub-section (f) of the Legal Practitioners 
Act. 

That the Resolution of 1940, was calculated to have the effect of interfering 


with the administration of justice. 


Reference under section 14 of the Legal Practitioners Act, 
Dr, Sarat Chandra Basak and Mr. Nasim Ali for the 


Reference. . 


Mr, Nasendra Kumar Bose, Dr, Bijan Kumar Mukherji, 
Messrs, Apurbadhan Mukherji and _Benoyendra Nath Bagchi oppos-° 
ing the Reference, 


(1) (1982) I. L. R. 29 Cale. 890 (F. B.) $ 6 C. W. Ns 556 (F. B,). 
(2) (1922) I. L, R, 49 Cale, 845 (P.C.)3 37 Cs Le J. 136 (P. C.), 
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The following judgments were delivered ; 


Graham, J :—This is a Reference from the District Judge of 
Murshidabad under section r4 of the Legal Practitioners Act, 
The facts which have led up to it are not disputed and are shortly 
these ; 


On the oth March rgtr a Resolution was passed by the Bar 
Association of Berhampore to the effect that no mentber of that 
Association, except the Government Pleader, should accept a brief 
in a Criminal case against any other member. In 1913 a pleader 
named Nagendra Kumar Bhattacharji joined the Bar Association, 
From the materials before us it does not appear that any effect 
was given to the Resolution until about nineteen years later under 
the following circumstances, 


On the 2oth April 1930 an Inspector of the Criminal Investiga- 
tion Department brought a criminal case against certain persons 
including Babu Manindra Chandra Dubey, a pleader and member 
of the Bar Association. On the azst June 1930 the District 
Magistrate of Murshidabad engaged Babu Nagendra Kumar 
Bhattacharji to appear for the Crown in that case, Thereupon 
the pleader wrote to the Secretary of the Bar Association tender- 
ing his resignation as a member, if his action in accepting a brief 
against a fellow member disentitled him to retain his membership, 
He was informed in reply that a conditional resignation was not 
recognised by the rules of the Association, but that a withdrawal 
was, and that his letter was being treated as a withdrawal from 
membership. Thereafter Babu Nagendra Nath Bhattacharji 
appeared for the Crown and prosecuted Babu Manindra Nath 
Dubey, An application was, it appears, made to the District Judge 
to restrain Babu Nagendra Nath Bhattacharji from appearing on 
the ground that he had previously been instructed by the defence, 
but the allegation was found by the District Judge to be ground- 
less, 


On the 30th July 1930 a meeting of the Berhampore Bar 
Association was held at which Mr, Kali Krishna Banerji, Advocate 
and President of the Association presided when the fgllowing 
resolution was proposed and seconded by pleaders Bybu Shyama 
‘Pada Bhattacharji and Sasanka Sekhar Sanyal respectively (the 
pleaders concerned in this Reference), and was carried unanimously, 
The resolution is in these terms :— ° 

“ That in view of the fact that Babu Nagendra Nathe Bhatta- 
charji in contravention of the Resolution of this Association dated 


s = e 


d 
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the 9th March'rgrr accepted the brief on behalf of the prosecu- 
tion in the Crown case of King-Emperor on the complaint of C. I, 
D. Inspector Babu Mohini Mohan Sanyal against Babu Manindra 
Nath Dubey a member of the Association, and in view of the 
unjustified and baseless allegations made by him against this 
Association inthe Court of the Sadar Sub-Divisional Officer, and 
again in the Court of the District Judge verbally as well asin 
written petition filed by him in case No. 43 of 1930 Civil Miscel- 
laneous no member of this Association shall act either as senior, 
junior or colleague to Babu Nagendra Kumar Bhattacharji in 
any case, civil or criminal in which he is or will hereafter be en- 
gaged, or receiva any brief from him by way of transfer or other- 
wise, or accept any Vakalutnama from him, or executed by him 
as Am-mukhtear for any of the parties thereto”, 

The President then moved that copies of the resolution should 
be circulated to all Bar Associations in the District, 

Thereupon the Government Pleader made an application before 
the District Judge characterising the Resolution as grossly impro- 
per since it amounted to a professional boycott of Babu Nagendra 
Kumar Bhattacharji, and asked that action might be taken under 
the Legal Practitioners Act againat the two pleaders who had 
proposed and seconded it. It further appears that ina proceeding 
under the Bar Councils Act it was alleged that the President of 
the Bar Association Mr, Kali Krishna Banerji by presiding at the 
meeting, supporting the boycott resolution, and proposing the reso- 
lution that copies of the first Resolution should be circulated, was 
also guilty of misconduct and was liable to be dealt with under 
Section ro of the Bar Councils Act. 

The District Judge considered first the charges against Mr, 
Banerji and came to the conclusion that no charge had been made 
out against him. He found that he was acting in the discharge 
of his duties as President in presiding at the meeting, that there was 
no evidence that he actively supported the boycott Resolution, 
although he did not raise his voice against it, and that in moving 
that copies of the Resolution should be circulated his intention 
may have beento communicate a necessary warning to pleaders and 
litigants so that the interests of the latter should not suffer through 
ignorance of what had taken place, 


The learned District Judge considered next the case as against 
the two pleaders, held that the boycott Resglution was clearly 


improper; and that the pleaders by proposing and seconding it 
were guilty of misconduct, 
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- At the outset an objection was taken before us on behalf of the 
Opposite parties that the Reference is incompetent on the ground 
that the District Judge has not complied with the provisions of 
section 14 of the Legal Practitioners Act, We disallowed the 
objection for reasons which have been given by us in a separate 
order. 

On the merits the question which we have to considgr is wheth- 
er the pleaders by proposing and seconding the Resolution of the 
a3rd July 1930 have brought themselves within the mischief of sec- 
tion 13 of the Act, Itis clear that the only part of that section 
which is applicable is the last sub-section {f} the words of which 
are “for any other reasonable cause.” The view formerly preyail- 
ed that these words must be understood ejusdem generis with the 
class of misconduct referred to in the preceding section [see 
Jogendra Narayan Bose (1)|. 

In a Madras case [Ganapathi Sastri v, Krishnaswami lyer (2)], 
the contrary view was taken that the words are not restricted to 
matters ejusdem generis, That view was also taken in a Full 
Bench case of this Court [Syed Wasid Hossain, (3)| which was deci- 
ded about a year after the case of Jogendra Narain Bose (1) referr- 
ed to above, and the decision in the latter case was dissented from, 


More recently the matter has been considered by the Jydicial 
Committee of the Privy Council in the case of Sankar GaneshDabir 
v, Secretary of State for India (4) in which their Lordships held that 
the words “ any other reasonable cause” in sub-section (f) of section 
13 are not confined to acta done in a professional capacity by a legal 
practitioner, The words must therefore be interpreted according 
to their ordinary and literal meaning and not restri¢ted to reason- 
able cause of the same class or description referred to in the 
preceding sub-sections, The question then is whether accepting 
this wider view of the sub-section the pleaders have been guily of 
improper conduct so as to render them liable to punishment in 
the exercise of the Court’s disciplinary jurisdiction. 

Before entering upon a discussion of the matter it may be ob- 
served tha we are not now immediately concerned with the Reso- 
lution of 1911 as no proceedings have been taken in réspect of 


eit although the District Judge has remarked that® the Reso- 


(1) (1900) 4 C. W. N, cc XXXI ; 5 C. W, N, 48. 

(2) (1909) To M. Ly J. 504 

(3) (1902) 6 C. W. N. 5563 1. L. R. 29 Calc. 890. š 
(4) (1922) I. L, R, 49 Cale. 845 ; 37 Ce L, Je 135 
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lution was not-proper and ought to be expunged from the Minute 
Book, As to the propriety of that Resolution there can wa think 
be no two opinions, involving as it did a flagrant and altogether 
unwarranted interference with the rights of legal practitioners, 
In the consideration of the matter before us it is impossible to alto- 
gether exclude from consideration the original Resolution, the. two 
Retolutions being connected together as cause and effect. The 
first is in general terms while the subsequent Resolution gives 
effect to the first and deals with a specific instance of its breach. 


In dealing with the question of misconduct it is mecessary 
to consider the purpose*and effect of the Resolution, The pri- 
mary purpose was presumably to punish the recalcitrant pleader 
for having defied the original Resolution, while the Resolution had 
also as its indirect object to make clear to all whom it might con- 
cern what the consequences of contumacy would be, The effect 
was to inflict upon Babu Nagendra Kumir Bhattacharji a very 
serious injury since it meant that in future no pleader of the Asso- 
ciation would have any professional relations with him, and there 
can be no doubt that that would be calculated to cause serious 
damage to him in the exercise of his profession. Taking the most 
lenient view possible can it be held that the pleaders were justified 
in actively associating themselves in the passing of sucha Resolu- 
tion, În my judgment the answer is plain, It isa fundamental 
right possessed by every legal practitioner that he may be alloned 
freely to exercise his profession and to appear in any case in which 
he may choose to appear without interference of any kind except 
where such interference is based upon some valid and legal grounds, 
The claim of a Bar Association to enforce a Resolution of this 
kind amounting to a profestional boycott of one of their members 
upon a ground such as we have here cannot be recognised as 
legitimate. If it were, the consequence would be that in any 
criminal case against a pleader of the Berhampore Bar Association 
the services‘of a pleader could not be obtained for the prosecution 
unless the case was of a sufficiently serious character to warrant 
the engagement of the Government Pleader, who alone was exempt- 
ed from the operation of the Resolution, That means that in any 
case of a lesg serious nature, or in which the complainant was too 
poor to incur the expense of briefing the Government Pleader, the 
prosecution would be deprived of proper legal assistance. It has 
been stated on behalf of thè opposite parties that there are pleaders 
at Berhampore who are not members *of the Bar Association, and 
that recourse could be had to them, But we think it may be 
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safely assumed and that, even if legal assistanca were obtainable, 
the result would be to handicap any prosecution in which a 
member happened to be an accused sava and except where the 
Government Pleader was briefed. It really seems to amount to 
this thata Resolution in such terms i; something like a protective 
shiekd which, if it did not secure immunity from criminal prosecu- 
tion altogether, would at all events prevent the prosecution from 
obtaining competent legal assistance, A resolution of this kind 
and likely to have such consequences is open to serious objection. 
It is contrary to the best traditions of the Bar and to all accepted 
notions of forensic propriety. Nor is it in the interests of 
legal practitioners as a body that their liberty should be permitted 
to be circumscribed in this fashion, A pleader has every right to 
appear in any case whether it be against a fellow member 
of his Bar Association or not, Indeed it is his duty 
to do so if engaged. As was pointed out by Sir Grimwood 
Mears, Chief Justice of the Allahabad High Court in 4 
recent case, Muhammad Inayat Ali v, Hmperor(1), “ There 
is a definite and well-recognised rule which however does not 
seem to be understood in this country, that a lawyer must take up 
a case for any member of the public if 

(1) a fair and proper fee is tendered to him; 

(2) adequate instructions are given to him; 

(3) The case is of a class which the lawyer is accustomed 
to do,” 

His Lordship then went on to say that there might be cir- 
cumstances in which a legal practitioner might decline to take up 
a case but that to refuse to do so simply and solely on the ground 
that be would appear against a brother practitioner would be 
professional misconduct and should be dealt with as such, The 
reason of the rule, he said, was obvious, for, if lawyers as a body 
refuse to act against other lawyers, they would become a class 
standing above the law, and justice would be denied to the 
public, 

It is, 1 thick, generally recognised that legal practitioners have 
their duties towards the Courts and are expected to cg-operate 
with them in the orderly and pure administration of jystice, They 


s 


* cannot be permitted to act, or to combine with others against such 


authority and ia a manner calculated to impede or interfere with 
the administration of justice. : 
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In my.judgment and for the reasons I have given the action Civit 


of these two pleaders in proposing and seconding the Resolution 1931. 

of the 23rd July 1930 amounts to “reasonable cause” within Hoho Mohan Sen 
the meaning of these words in Section 13(f) of the Act, and we Sheen Pada 
should be wanting in our duty if we failed to deal with the Bhattacharji. 
matter in the exercise of our disciplinary powers, The utmost 
that can be said for the pleaders is that, as the Resolution of 
191r was dn the Minutes of their Association, they may have 
conceived however erroneously that they were justified in proposing 
that it should be enforced. But that cannot be accepted as an 
adequate excuse. The original Resolution was certainly improper 
and cannot be pleaded in justification of the subsequent Resolu- 
tion which was open to even more serious objection, since it 
gave effect to and translated into action the first. 

The question we next have to consider is as to the order 
which it would be appropriate to make in the circumstances of 
the case, As to that, speaking for myself, I would have bsen 
prepared if the pleaders had recognised their error, and had 
expressed regret for their conduct, to merely administer a warn- 
ing. Unfortunately they have elected to do otherwise. Not 
only have they expressed no regret for their action either before 
the District Judge or before us, but they have on the contrary 
persisted in maintaining that they were justified in what they 
did, that the Resolution was proposed in good faith, and that it 
was never intended, nor did as a matter of fact interfere with the 
administration of justice, or even remotely infringe any rule of 
law or procedure (vide paragraph 2 of their statements showing 
cause), The claim is further made by them (in paragraph 9) 
that the Resolution and their conduct were purely private matters 
as between members of the Bar Association and Babu Nagendra 
Kumar Bhattacharji by which the public or the Government were 
not in any way affected, and that they cannot form the basis of any 
proceeding under the Legal Practitioners Act. These proposi- 
tions obviously cannot be assented to, 

As to the ‘claim that the administration of justice has not 
in fact been interfered with it is not of course possiblesto speak 
definitely, although it cannot be said to be improbable that the 
original ResSlution may have had such effect, while the Resolution , 
of 1930 is certaidly calculated to do so. 


Grakam, F. 


One of the arguments employed on behalf of the pleaders by 
way of justifying their conduct is that, so far ffom injuring Babu 
Nagendra Kumar Bhattacharji they on the contrary benefited = 
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him, as the result of their action has been that his name appears 
first in the panel of pleaders who are to get briefs for the Crown 
in ‘criminal cases. As to this’ it is only necessary to say that, if 
that has been the unexpected result it was certainly not contem- 
plated or even remotely thought of by those who passed the 
Resolution. 

After giving my most careful consideration to the matter I 
am of opinion that we must accept the Reference and that the 
Pleaders Babu Syamapada Bhattacharji and Sasanka Sekhar Sanyal 
should be suspended from practice for a period of one month 
from the date when order is received in the Court below. 


Suhrawardy, J. :—I agree, 


A. T, M, Reference accepted ; Fleaders suspended, 


APPELLATE CRIMINAL. 


Before Mr, Justice Lort- Williams and Mr. Justice Mallik. 


THE SUPERINTENDENT AND REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL 


v, 


J. J. ANDREWS,* 


Indian Factories Act (X11 of 1911), Secs. 26, 30 (1) (c)--Factory exempted by 
Government from the provisions of sections a1, 22 and 28 of the Act—Condi- 
tions attached te the exemption—Affect—~Infringement ofthe provisions of 
section 26 of the Act— Prosecution— Legality. l l 
The Lightfoot Refrigerator Company’s Factory at Howrah is a Factory 

exempted by the Government of Bengal under section 30 (1) (c) of the Indian 

Factories Act from the provisions of sections 21, 22 and 28 of the Act as being 


‘one of a clfés of factories in which the work necessitates continuous production. 


The conditions attached to this exemption were :~(a) ‘“ That the persons 
engaged on such work shall ordinarily be employed on daily eight-hour shifts ; 
and (b) “ that no such persons shall be employed for more than 14 consecutive 
days without a compensatory rest period of at Ipast 24 hours at one time,” No 


*Government App%l No, 3 of 1931, against the order of C, A. Ngronah Esg., 
Magistrate, ist class, Howrah, dated the 2qth October, 1930. 


* t 
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exemption had been granted to this Factory from the provisions of section 26 of 
ths Act. On the complaint of the Inspector of Factories, Bengal, the Manager of 1931. 
the said Factory was prosecuted under section 26 of the Act on the allegation that e 
certain persons were employed byit ona particular day in contravention of the OPARA 
provisions of section 26 of the Act, for more than the hours specified for all of Legal Affairs, 
employees, namely, 74 hours for each shift ; E Bengal 
Held, that the provisions of section 25 were inapplicable to the case, that the J.J. Pe RER 
sald Factory should be considered to be axempted from the provisions of the said 


section and the prosecution under that section was illegal. . 





Appeal under section 417 of the Code of Criminal Procedure. 


Proceedings under sections 41 (1) and 26 of the Indian Factories 
Act, : 


The material facts will appear from the judgment. 
Messrs, Pugh and Balaram Basu for the Accused, 
Messrs, B, M. Sen and Anil Chandra Rat Chowdhury for the 


Crown, 
C. A, FY, 
The judgment of the Court was ag follows :— 
In this case the Inspector of Factories, Bengal, complained Fune, 19. 


against J.J. Andrews the Manager of the Lightfool Refrigerator Co., 
at Howrah, that from an examination of the Factory Wages Book, 
he had discovered that certain persons had been employed ona 
particular day in contravention of section 26 of the Indian Factories 
Act, for more than the hours specified for all employees, namely, 
734 hours for each shift, 


Section 26 provides that “The Manager of a Factory shall fix 
specified hours forthe employment of each person employed in 
such Factory, and no person shall be employed except during 
such hours, ” 

During the hearing before the Magistrate it appeared that this 
Factory had been exempted by the Government of Bengal, under 
section 30 (1) (c), from the provisions of sections 21, 22 and 28, 
as being one of a class of factories in which the work necessitated 
continuous production—sections 21 and 22 provide for daily rest 
periods and weekly holidays and section 28 forbids the employment 
of any person for more than ir hours per day, 


The conditigns’ attached to this exemption were (a) that the 
persons engaged on such work shall ordinarily be employed on è 
daily eight hour shifts; and (b) that no such persons shall be- 
employed,for more than 14 consecutive days withdut a ies ea A 
rest period of at least 24 hours-at-one time, . ` F l > | 
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It will be observed that no exemption had been, granted from 
the provisions of section 26, Noris such an exemption permitted 
under section 30 (r) (c). 

The Magistrate held nevertheless that the Factory must be 
considered to be exempted from the provisions of section 26, because 
otherwise the section would be inconsistent with the position 
granted to the Factory by its exemption from the limit of hours 
imposed by section 28, coupled with the condition imposed, that 
ordinarily, the work people should ba employed in daily eight hour 
shifts, Therefore he‘dismissed the complaint, 

In our opinion this view was correct. | 

In the circumstances of the case, it was not possible to apply 
the provisions of section 26 in any way, which would be at the same 
time practical and consonant with the spirit of the Act, and the 
terms of the condition imposed. The Manager had fixed the 
specified hours for all work people at 734 hour daily shifts, which 
was consistent with the condition, If therefore the last line of 
section 25, applied, the factory would be deprived, ipso facto, of 
the benefit of the exemption given from the provisions of 
section 28. 

It was argued on behalf of the Government that this dilemma 
could be avoided if the Manager fixed longer “ specified” hours, 
as for example, shifts of r2 or 13 hours duration, ‘ 

This contention the Magistrate rejected, and we think rightly, 
on the ground that such an interpretation of the section would 
militate against the very object for which it was framed, namely, 
to prevent the sweating of labour, ard would result, gradually, in 
longer shifts being regarded as normal, rather than as exceptional 
cases to meet emergencies. Moreover, such acourse would be in 
conflict with the condition imposed. 

At the adjourned hearing before this Court; Mr. Mc, Bride, the 
Chief Inspector of Factories, Bengal, was present at our request, 
and explained how the Government considered the Act could be 
and ought to be applied, 

His contention was, that so long as no person was employed 
beyond the “ specified ” hours fixed by the Manager, no harm was 
done. Itdid not matter how long were the hours fixe, Ifa 


. man’s relief did not come, and it became necessary for ‘him to work 


on, beyond the specified hours of bis shift, the Manager must then 
and there, and before allowing him to continue his work, re-fix his 
specified hours, tomeet this gmergency. And he must carry out 
this system of re-fixing the hours, whenever any such emergency 


e 
+ 
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occurred, however short or long was the extra time required to be 
worked, 

The result of such an interpretation of the section would, in ‘our 
opinion, completely destroy any benefit which might be derived 
from it, : 

A continually changing system of hours “ specified ” is some- 
thing altogether different from what is contemplated by a fixation of 
specified ” hours, 

The latter implies some degree of permanence and stability. 

` According to Mr, Mc, Bride’s contention, the provisions of -the 
section would be fulfilled, ifthe Manager fixed “ specified ” hours 
for all work people at 24 hours per day, and so avoided all sub- 
sequent dilemma arising from the necessity for re-fixation, 

Doubtless such a courss is possible and permisible within the 
terms of the section, but it would have the result of rendering the 
section both useless and meaningless. 

Apart from the inapplicability of section 26 to the facts of this 
case, itis clear from the evidence that the extra work of which 
complaint;was made, was not work which came within the provisions 
ofthe Factory Act. It was stated before the Magistrate, by Mr. 
Truster, the Engineer of the Company, that these men were 
employed on “taking ice to ships,” As this eviderce appeared 
to us to be ambiguous, we re-called Mr, Truster, who informed us 
that no extra work was done by these men at the Factory, When 
a request for ice came from a ship in the docks, the ice was brought 
from the storage godowns and loaded upon the lorry by men who 
were working in the factory on their regular shifts, then volunteers 
were called for from men who had finished their shifts, or who were 
wailing for their shifts to commence, and happened to be standing 
about, and they rode downto the docks on the lorry, unloaded it 
on arrival, and put the ice on board the ship, 

In our opinion this work did not come within the provisions of 
the Act, It was not work which was done in or about the factory. 
For this reason also the prosecution must fail, 


We desire further to point out to the authorities concerned that 
it will be difficult to uphold prosecutions under many of wae sections 
of this Act, unless they are amended, especially in cases of factories 
to which exémptions have been granted under section 30, The Act. 
is carelessly and loosely drawn. It seems to consist mainly of parte 
of the English Act taken from their context and patched 
together, . ° 

Itis a penal statute, and aş suçh it is essential that its terms 
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should be clear, definite, and unambiguous, On the contrary it is 
difficult—if not impossible for a lawyer ; still less a layman to under- 
stand many of its provisions, 


Dealing only with the sections mentioned during the hearing of 
this case, section 26 does not indicate how the Manager is to fix 
the specified hours, Is this a mental act only, or must he make a 
record of it? Ifso, when and how? Is he to fix the total number 
of hours worked daily, or the hours of the clock, for example from 
8a,M.to4P.M. Thenin section 35 does ‘“ hours of work ” mean 
total hours or hours of the clock ? Does it mean something 
different from the phrase ‘“‘ hours for «the employment” in 
section 26? 


Section 36 is a most important section, yet taken in conjunc- 
tion with the forms provided in the Bengal Factories Rules, it is 
most difficult to understand, What are the standing orders and 
when and how are they given? In sub-section (1) (a) (2) (d) 
the following expressions are used, namely “tims of beginning 
and ending work,” “hours of beginning and ending work” 
“hours of employment.” Presumably as different words and 
phrases are used, different meanings are intended or for example, 
does “time of beginning and ending ” mean something different 
from “ hours of beginning andjending.” 


Does “ hours of employment ’’in (d) mean total hours or hours - 


of the clock ? 


What is still more important, does Section 36 mean that the 
“ specified ” hours fixed under Section 26, of each person 
employed in the factory must be shown on the notice affixed in 
some conspicuous place near the main entrance of the factory, 
This seems to be the plain meaning, but the Government of 
Bengal, represented by their Chief Inspector, Mr. Mc. Bride, 
seems to think that such an interpretation would put an unneces- 
sary burden upon managers of factories and doubtless it would. 


The prescrib:d form under the Bengal Factories Rules makes 
no provision for such entries. But this reading of the section 
leads imnf€diately to difficulties, and has been one of the causes 
of this prosecution, because Section 36 provides further, that 
‘the notice shall be kept up to date, also that any change in the 
standing orders shall be entered therein before auch change comes 
into force, and a copy of the notice or order in duplicate sent to 
the Inspector. If therefore a. man’s relief comes late or Joss not 
come at all, and he has to continue working beyond his regular 
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shift, for however short a time, the standing orders must be PRISIRRE) 


altered, before he begins, and altered again when the relief arrives, 1931 

and duplicates sent each time to the Inspector, The term “ stand- The Superintendent 
ing ” seems inappropriate to describe orders which vary from se eae 
hour to hour, Moreover such a burden would be not only Bengal 
unnecessary but intolerable—and the Government has recognised 
this to some extent, In the prescribed form there is no provision 
made for ‘entries of the specified hours of each person employed, 
This information according to Mr. Mc, Bride is obtained from 
the Wages Register, or the employment Register, But he was 
insistent upon the requirement, that the standing orders must be 
altered whenever a man’s relief did not arrive. He was hard 
put to it however to say how this could be done in any way, 
which would be at the same time practical, and in accordance 
with the section, His explanation was that a slip of paper, on which 
the altered hours were recorded, must be pinned to the notice 
board whenever a change was made necessary by the delay of a 
relief, or for any other cause, 

It was the omission to pin up such slips, which he regarded 
as the offence for which it was necessary to prosecute the manager 
of this factory, The answer to this contention is, that there is 
no provision in the Act requiring any such procedure to be followed, 
and that managers of factories cannot be convicted for omissions 

which the law does not recognise. 
. There are many other provisions in the Act which are equally 
confused and ambiguous, and the rules, and forms provided do 
not tally with the requirements of the sections, The truth seems 
to be that the application of the Act to special factories has never 
been properly thought out. Drastic redrafting and amendment of 
this important Act, seem to be required urgently. 

The appeal is dismissed, 


D, K, R, Appeal dismissed, 


v. 
J: J]; Andrews. 
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Before Mr, Justice Sukrawardy and Mr, Justice Graham, 
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amr: SIRIS CHANDRA SAW AND ANOTHER 
a ; v, 
SEMMAI TEAG: UPENDRA NATH GIRI DAS AND OTHERȘ.* 


‘Suit, maintainability of—Private Debuttor—Family endowment—Alienation== 
Declaratory seit—Auction sale of endowed property in execution of decree 
against Shebaif—Snit by future Shebait for a declaration that the aliena- 
tion is vsid and net binding, if maintainable—Fublic and charitable 
endewment—— Private trust— Declaratory suit against alienation— Nature of 
the suit— Specific Relief Act (lof 1877 )—Relinguishment of Shebattship 
in favour of successer—~Suit by defacto Shebatt, if maintainable—De jure 
Shebaite- Right to maintain suit. 


A future Shebait can maintain a suit to have it declared that alienations 
by a Shebait of the deity are unauthorized and do not affect the title of the 
Idol. 


Rant Anund Koer v. The Court of Wards (1) reterred to. 


In the case of a public and charitable endowment, any person, who is in 
any way Interested in the trust, is entitled to maintain a suit fora declaration 
that the alienations made by the trustee are not binding on the trust, 


Abdur Rahim v. Makemed Barkat Ali (2) followed. è 


A person interested in a private trust as a member of the family, for whose _ 
spiritual benefit the worship of the Idol was established, and who has further 
the prospect of holding the office of Shebait is entitled to maintain a declaratory 
suit of the above nature. 


ín the case of dedication to a family deity one person acts as a Shebait but 
other members of the family, {ncluding the females, are interested in the main- 
tenance of the worship. 


Pramatha Nath Mullick v, Pradyumna Kumar Mallick (3) referred to, 


A decralatory suit of the above character instituted by a future Shebait, 
comes within the scope of Section 42 of the Specific Relief Act. 


The words ‘ as to right in the property" in Section 42 of the [Specific Relief 
Act, are used in a wide sense and however slight that right may be, it entitles 
the possessor of it to sue fora declaration to avoid infriogement of such right. 

e 


* Appeal from Appellate Decree No. 3050 of 1929, against the*decree of 
B. L. Sarkar Esq., District Judge of Midnapore, dated the 3@th September, 
i 1929, affirming the decree of Babu Nishi Kanta Guha, Officiating. Subordinate 
. Judge, grd Court, Midnapore, dated the 28th March, 1928. 
(1) (:880)'L. R. 81. A. 14 ; 1. L. R, 6 Cale. 764. 
(2) (1927) L. R. 55 P. A. 963; I. L. R 55 Cale. 519; 48 C. L, J. 56. 
= i (3) (1925) L. R. 52 L. A. 245 ; L L, R, 52 Calc. 809 5 4t C. L, J. 551 
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A Shebait is, competent to resign hls office or abdicate in favour of his co- 
shebait or successor in office. He can give up his Shebaitship in favour of his 
successor by a Nadabipatra or a deed of release. ° 

A de facto Shebait has got certain rights and heis competent to act on 
behalf of the Idol in certain matters. He is entitled to bring a declaratory 
suit, 


Skeo Shankar Gir v, Ram Shewak Chemwdhri(1) and Raja Ranajit Sinka 
Bahadur v. Basanta Kumar Ghose (2) referred to. 


A de jure Shebait is entitled to bring a declaratory swit like a de facto 
Shebait, 


Appeal by the Defendants Nos, r and 2, 


Suit for a declaration that certain Debutter properties are in- 
alienable, 

The material facts will appear from the judgment of Suhra- 
wardy, J. 

Messrs, H. D, Bose and Saraj Kumar Matty for the Appellants. 

Messrs, Ain? Chandra Gupta and Manmatha Naik Das Gupta 
for the Respondents, 

The judgments of the Court were as follows :-— 

Suhrawardy, J.:—This is an appeal by the defendants 
Nos, 1 and 2 against a decision of the Additional District Judge 
of Midnapur confirming a decision of the Subordinate Judge of 
that place, allowing the plaintiffs’ cuit in part. The facts are 
that one Jaga Mohan Giri Das disposed of certain properties by 
a Will executed in 1286 A.S, whereby he dedicated some of his 
properties mentioned in Schedule ka of the plaint for worship 
of the family deity installed by him and appointed his wife 
Taramani as the Shebait of the deity, After her death her 
adopted son Madhusudan was to carry on the Sheba of the deity 
with the income of tke properties and after him Shebaitship 
would continue in his line. Madhusudan mortgaged some per- 
sonal properties to the appellants who obtained -a decree upon 
the mortgage and had them sold, The entire debt under the mort- 
gage not having been satisfied by the sale they obtained a decree 
under Order XXXIV, Rule 6, Code of Civil Procedure and in exe- 
cution of that decree, purchased the properties mentioned gn Sche- 
dule Ka which were dedicated by the Will of Jagamohan to the 
deity. e 

This suit is fnstituted by the present plaintifs mainly fora 
declaration that those properties are inalienable. The plaintiff 
No, 1 is the son of Madhusudan and the plainyfis Nos, 2 to 4 


(1) (1896) L L, R, 24 Cale. 77. (2) (1908) 9 C. L. J. 597. 
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are the sons of Akshoy the deceased son of Madhusudan, They 
brought the suit as Shebaits of the deity and prayed that the 


Siris Chandra Saw Properties in suit be declared to belong to the Idol and their 


v. 
Upendra Nath 
Giri Das. 


Sukrawardy, f. 





sale in execution be declared invalid in law and for delivery of 
possession of the properties to the Idol and for other consequential 
reliefs, The trial Court fonnd that the properties were Debutter 
properties, that they were not personal properties of Madhusudan 
and that therefore the purchase in execution of the decree by 
the appellants, did not transfer any title to them, In this view 
the trial Court decreed the plaintiffs’ suit declaring that the deity 
was entitled to the properties mentioned in the plaint except some 
plots and also declaring that the auction sale of those properties 
in execution of the appellants’ decree was void and inoperative 
against the Idol and allowing possession to the Idol of these 
propeties, The appellants appealed to the District Judge who 
confirmed the decree of the trial Court, They have appealed 
further to this Court and several points have been taken on their 
behalf. . | 

The main contention of Mr, Bose appearing for the appellants 
is that the suit is not maintainable at the instance of the present 
plaintiffs. His submission is that the only remedy open to the 
plaintiffs is to bring a suit for removal from Shebaitship of Madhu- 
sudan who was defendant No, 3 in the suit and was alive at the 
time of the institution of the suit and to get another Shebait 
appointed in his place who may raise a suit of this character. The 
point has been very elaborately argued but in my judgment there 
is no substance in the appellants’ contention, 

The competency of the plaintifs to maintain this suit may 
be advocated on several grounds, Inthe first place they are the 
members of the family and as such are interested 1o see that the 
worship of the deity is carried on according to the direction of 
the founder, In Framatha Nath Muluck v, Pradyutana Kumar 
Muillich (1), the Judicial Committee have held that in the case 
of dedication to a family deity one person acts as Shebait but other 
members of the family including the females are interested in the 
maintenance of the worship, It is admitted that the Debutter is 
a private Debutter and it is a family endowment, > 

It is worthy of note that in the case of a public amd charitable 
endowment any person who isin any Way interested in the trust, 
is entitled to maiptain a suit fora declaration that the alienations 
made by the trustee are not binding on the trust, 4ddur Rahim 


(1) (1925) 1I, L, R. 52 Calc- 869 ; L. R. 52 I. A. 245 ; 41 C. L. J. s51 
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v. Mahomed Barkat Ali (1), There is the greater reason for 
holding a person interested in a private trust as a member of the 
family for whose spiritual benefit the wotship of the Idol was 
established and who has further the prospect of holding the office 
of shebait should bs entitled to maintain a suit of this nature, In 
Nagendra Nath Palit v, Rabindra Nath Ded (2) Page, J, went 
to the length of holding that an unlawful alienation could be 
challenged even by the trasferor himself, 

“When an alienation of the office or of the endowed property 
has been illegally made, it may be set aside by a co-shebait or by 
one entitled to become the Shebait after the present incumbent,” 
Golap Sastri’s Hindu Law, 6th Edn, p. 800. 

Reference may also be made to Dr, Gour’s Hindu Code 3rd 
Edition, page 1205, Section 263 (3). ‘‘ Any person interested in 
the endowment may sue to set aside an improper alienation of its 
property by the manager,” Paragraph 2471, page 1216 of the 
same Volume says, "An improper alienation made by the manager, 
being in breach of trust and in excess of his power, may be set 
aside by suit instituted by any one interested in the endowment, 
including the alienor himself, 

In the second place, the plaintiffs are the future Shebaits 
and therefore are entitled to see that the dedicated property is 
in no way affected by any unlawful Act of any Shebait in office, 
In Rani Anund Koer vy. The Court of Wards (3) it bas been held 
that a reversioner may bring a suit for a declaration that an 
alienation by á Hindu widow is not binding on bim or on the estate, 
On the same principle there can be no doubt that a future Shebait 
can maintain a suit to have it declared that alienations by a 
Shebait of the deity are unauthorised and do not affect the title 
of the Idol. “A suit of this character comas within the scops of 
Section 42 of the Specific Relief Act, as it appears from the illu- 
strations (e) to (h) appended to that Section, The words ‘as to right 
in the property’in that Section have been interpreted in a wide 
sense and in my opinion, however, slight that right may be, it 
entitles the possessor of it to sue for a declaration to avoid 
infringement of such right, It is not necessary to Meal more 
elaborately with this point as the right to maintain a declaratory 
suit by a person in the position of the plaintiffs has never been 
doubted and no authority has been placed before me in support 
of the appellants’ contention, 

G) (1937) L. R. 55 1. A. 96 5 1. L. R, 55 Cale, 519 œ48 C. Ls R 55. 
(2) (1925) L L. R, 53 Calc, 132. 
(3) (1880) L. R. 8 I, A. 14 5 I L.'R, 6 Cale, 764. 
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aide In the third place, the plaintiffs are able to maintain the suit as 
193% present Shebaits, as béfore its institution, Madhu Sudan bad exe- 


Siris Chandra Saw cUteda Nedabipatra or deed of release in favour of the plaintiffs by 
Upen Ke Nath which he gave up the shebaitship he has holding to the plaintiffs 
Giri Das. in this case, I have no doubt that the release was good and valid, 
A shebsit, as has been repeatedly held by the Judicial Committee, 
is a mere manager—a person holding an office without any vested 
interest in the property. The holder of an office, such’ as a mana- 
ger, as distinguished from an executor or trustee in English law, is 
competent to resign it, There is also ample authority for holding 
that a shebait is competent to resign hig office or abdicate in 
favour of his co-shebait or successor in cflice, Golap Sastri’s Hindu 
Law p. 797. Jam not called upon to deal with the disputable 
question of the right of a shebait to transfer his office toa stranger, 
or whether he is competent to transfer the managership and incom- 
petent to transfer that part of his cce which entails upon him to 
carry on religious duties. Here the case is a very simple one, 
The manager who has been holding the office gives it up in favour 
of a person who will succeed after his-death, I do not think that 
there is any obstacle in his Going so in law or usage, Reference may 
be made to the recent amendments of the Limitation Act by the 
Act I of rg29, by which Article 134 B. and 134 C have been added 
to the Limitation Act, Under these Articles the period of limita-- 
tion for bringing a suit is prescribed to run from the date of the 
death, resignation or removal of the manager of a Hindu, Mahome-~ 
dan or Buddhist religious or charitable endowments, It is assum- 
ed that the manager is competent to resign his cflice, 

It may be looked upon from another point of view. A holder 
of a life estate is entitled to accelerate succession by relinquishing 
his right in favour of the reversioner, This isthe settled law in 
the case of a Hindu widow qualified by the condition that the 
relinquishment must be of the entire estate, The same view may, 
legitimately be adopted in the case of a shebait who is the mana- 
ger for life of an endowment and there is no violation of any princi- 
ple of law in holding that such a manager is entitled to accelerate 
the succession of his successors in office by relinquishing or resig- 


Suhrawardy, F, 


ing the office, Golap Sastri’s Hindu Law p. 797. , 
e Inthe view that I have expressed above it is not necessary 
` to consider the other grounds on which the Courts .below held 


that the plaintifs are entitled to maintain the suit, But it may 
_ be noted in passingethat they are of opinion that the plaintiffs as 
de facto shebaits having come into possession of the office in 1921 


L 
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under the deed of release by Madhusudan, are entitled to maintain 
this suit. It has been held that a de facto shebait has got certain 1931. 
rights and is competent to act on behalf of the idol in certain Sids Chandra Saw 
matters, If is sufficient for our present purpose to refer to the üii Naik 
cases of Sheo Shankar Gir v. Ram Shewak Chowdhri (1); Raja Giri Das, 
Ranajit Sinha Bahadur v, Basanto Kumar Ghose (a). “ Powers of 
a de jacto and a de jure manager are the same provided he isin 
actual possession,” Gour’s Hindu Code, 3rd edition, page 1216 
also page 1205 section 263. 

The learned District Judge has also expressed his view that 
Madhusudan having died during the pendency of the suit and the 
plaintiffs having succeeded to the office on his death, they are 
entitled to maintain the present suit as de jure shebaits on the 
principle that the appellate Courtis competent to take cognizance 
of circumstances which have happened since the institution of the 
suit in order to shorten the litigation, This view is supported by 
authority. Nuri Mian vw. Ambica Singh (3) where it is said: 
“Ordinarily the decree in a suit should accord with the rights of the 
parties as they stand at the date of its institution, But where it is 
shown that the original relief claimed has, by reason of subsequent 
change of circumstances become inappropriate by that it is neces- 
sary to have the decision of the Court on the altered circumstances 
in osder to shorten litigation or to do complete justice between the 
parties, itis incumbent upon a Court of justice to take notice of 
events which have happened since the institution of the suit and 
to mould its decree according to the circumstances as they 
stand at the time the decree is made,” I need not consider this 
matter further though I agree, as the grounds given above are 
sufficient to hold that the plaintiffs are competent to maintain this 
suit, 

When concluding his argument Mr. Bose also contended that 
the present dedication should be taken to create a charge only upon 
the properties for the worship of the Idol and therefore they should 
be regarded personal properties of Madhusudan subject to the 
charge of worship. On tbis point both the Courts below have 
concurrently found that the properties are absolute Debutter pro~ 
perties, In fact the Will of Jagamohan shows that no portion of 
these prop@ties was to be devoted for secular purposes ; the user 
of the income éf these properties for family purpose is prohibited 
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in the Will bya curse and it is ordained tor the entire Sheba Puja 
of the deity, , 


In the above view this appeal fails and is dismissed with 
coste, ° 


Graham, J: I agree, 
D. K., R, Appeal dismissed, 


CIVIL REFERENCE. 


Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
C. C, Ghose and Ar, Justice Buckland, 


IN RE BINJRAJ HUKUM CHAND,* 


Assessmant—income Tax Act (XI of 1922), Sections 10 (2), 23 (3), 66— 
Burden of proof—Assessee wants deduction as bad debt~Reference to High 
Court—~Assessee, tf can ask High Court to examine his books of account or 
order production of books of account. A 


When an assesste produces his books for the year of account and complies 
with any other requirements as to specific documents so that he is assessed in 
the ordinary way under Section 23 (3) of the Income Tax Act+and not as 
being in default, the Income Tax authorities cannot assess him upon any figure 
of profits not warranted by evidence which they have before them ; but where 
the transactions of the year show a profit of a certain amount and the assessee 
wants to deduct therefrom a certain sum as a bad debt, the burden of proof 
is upon him. If the debt which he claims to set off is an old debt still he must 
prove his claim to set off. 

Rountree &* Co. vw. Curtis (1), Nope Chand’s case (2) and Fwranmnl!’s 
case (3) followed. 

The assessee cannot be allowed to pick and choose the year in which he 
will treat a debt as bad. He cannot arbitrarily set it off against a particular 
year of profit. 

It is not oni to any assessee to ask the High Court upon a Reference 
under Section 66 of the Income Tax Act to examine his books ofg account and 
fome to findings of‘fact contrary to those arrived by the Commissioner in the 
case stated ; still less it is intended that the High Court should be a last resort 


K b 


* Roference No. 12 of 1930. ‘ è 
(1) (1924) 8 T. C. 678 (696). > (a) (1925) 2 L. T. C. 146 (152). 
(3) (1924) 2 L. T, C. 236. 
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for the production of books which were not produced before any one of the GIVE 
three Income Tax authorities which had to deal with the case. 1931» 
wr 


Under Section 66 of the Income Tax Act, the High Court can decide quastion ee 
of law only. In re Binjraj 
As the form of question referred to under section 66 of the Income Tax Act Hukum Chand, 
was open to exception, the High Court changed the form and then answered. 


Reference under Section 66 (2) of the Indian Income Tax of 
1922, 

The material facts appear from the judgment, 

Dr, Radha Benode Pal for the Commissioner, 

Mr, P. C, Chakravarty for the Assessee. 


. C, A, V. 
The following judgments were delivered: 


i s Ma h 6. 
Rankin, C. J.:—In this case the assesssees a registered ai 


firm claim that in computing their profits for the Ramnavami 
years 1984 (1927-28) they are entitled to make a deduction of 
Rs, 60,999-1-o in respect that certain debts owing to them by 
one Tara Chand son of Kissen Chand became bad to that extent 
in that year, ‘Ihe Commissioner of Income Tax has proceeded 
on the footing that it is for the assessees to produce satisfactory 
evidence (1) of the nature and character of the debts, (2) that 
they were really and justly due to the assessees firm and (3) 
that they became bad in the year of account. He has held upon 
the evidence that the assessees have failed to do this and he has 
disallowed the deduction claimed. He has referred to us the 
question “ whether the Income Tax Officer was right in disallow- 
ing set off.” As under the Income Tax Act (Section 66) this 
Court has to decide queation of law only the form of the question 
is open to exception. I propose to enquire whether the Income 
Tax Commissioner was upon the evidence obliged in law to allow 
the deduction and whether if not he has in arriving at his deci- 
sion departed from or misapplied the principles which in law 
govern the matter. 


The debts alleged to be due from Tara Chand are described 
in a mortgage bond dated 28th June 1927 as three in number, 
The oldest appears to be an account in the name of Kiggen Chand 
Tara Ghand Singhi in respect of which a mortgage was executed 
in 1502 for Rs, 14,000 and upon which in 1927 only Rs, 2,431-0-3, 
was outstanding, How this debt came to be incurred and what ` 
has happened to the mortgage of 1902 are questions upon which 
no evidence was produced, The mortgage deed is not produced, 
It appears from the assesgee’s books of 1924 (R, 1981) that a sum = 
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of Rs, 1472-13-0 was brought to Tara Chand’s eredit in this 
account in that year, The second debt is given as an account 
in the name of Tara Chand Singhi for Rs, €,909-2-6 for ‘“* miscel- 
laneous expsnses,’ The dates and particulars of these alleged 
expenses and the circumstances in which the assessee firm came 
to be,entitled to claim these expenses are not to be found in 
any books of account or other document produced, The third 
debt is by far the largest, It is given as Rs, 81,685-14-3 and is 
described in the mortgage bond as being “for profits and losses 
arising out of the purchase and sale of jute” and the account is 
said to stand in the name of Tarachand Pirjhiraj Singhi, To the 
Income Tax authorities an explanation has been given to the 
effect that the assessees were formerly partners in a jute business 
with Tarachand and another, the assessees having a four annas 
share ; that this business was closed down in 1920 (Ramnavami 
1977) Owing to losses, that Tarachand did not pay his share of the 
losses, which were met by the assessees and that the sum of 
Rs, 81,685 was due from him to the assessees accordingly. 

The mortgage bond states that the amounts therein mentioned 
—yiz : 
6,909 2 6 
2,431 O 3 
81,658 14 3 ° 


90,999 I 9 
were settled and adjusted with Tarachand in 1924 (R. 1981) 


who gave handnotes for each debt. It describes the sum of 
Rs, 90,999-1-0 as being due for principal and interest, It then goes 
on to effect a ‘' settlement ” as follows, The assessee firm gives 
up all save Rs, 30,000; it is to receive this sum of Rs, 30,000 from 
Mohonlal one of the two partners in the assessee firm; Mohonlal 
takes a mortgage for Rs. 30,000 at six per cent upon Tarachand’s 
interest in certain properly in Bikanir, 


The assessee firm produced their books for the years 1923-7 
(R. 1981-4). The sums claimed are entered as carried forward. 
from the ptevious year. No payment is recorded. No charge 
for interest is entered, In 1984 cross entries are made debiting 
‘an account Hukumchand Baid Ratangarh (in effect debiting Mohon- 
lal’s capital account) crediting Tara Chand with Rs, 30,000 and ' 
writing off Rs, 60,999-1-0 as no longet recoverable, 

' Before the Comnfissioner of Income Tax and before us.it was 
contended that as the business of the assessee firm, like many 
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Marwari businesses, includes money lending, the Income Tax 
authorities ought to treat these debts as loans made by them to 
Tarachand in the course of their money-lending business, that 
as Tarachand (who is said to have died about six months after 
making the mortgage of 1927) had always acknowledged liability 
there was nothing further to be enquired into. I cannot accept 
this argument, The mortgage bond of 1927 speaks of three debts 


and the main one is describ3d not as a loan but as an account 


“ for the profits and losses arising out of the sale-of jute” This 
means an account between partners and the Income Tax authorities 
have to ask themselves whether if in r927 the assessee firm make 
a profit of a certain amouot in their money-lending business 
they can be allowed to say that because in another business—~a 
jute busiress with at least four partners—-Tarachand since 1920 
has owed them money on capital account this debt: can be 
deducted from the profit of the assessee firm in 1927 assuming 
that in 1927 it became a bad debt, To put the matter in another 
way suppose that in 1924 Tarachand had paid up his share of losses 
in the old jute firm with interest at six per cent’ could the Income 
Tax authorities merely on the materials now disclosed have insisted 
on reckoning this as part of the profits of this registered firm's 
money-lending business. I do not think they could, Of course if 
the asssssee firm had got out annual balance sheets, of their money 
lendiog business and it appeared that in previous years the 
sum spent on Tarachand’s account had been brought into the 
account so’ that interest thereon, although unpaid had been 
treated as an outstanding and gone to swell the profits on which 
income tax was payable, the case would -have been different, But 
nothing of the sort is shown. From 1923 onwards no interest was 
charged even in the assessee’s Books and if it be true that it was 
charged in earlier years this is no sufficient evidence of a;loan made 
to Tarachand by the assessee firm in the course of its money 
lending business. 


Again in a case like the present the assessees cannot be allow- 
ed to pick and choose the year in which they will treat a debt as 
bad. We have bsen told that a business has been cafried on in 
the name of Binjraj Hukumchand for very many years, that at first 
it was a joint family business, then a contractual partnership 
assessed as an unregistered firm, and that it became a registered 


- firm in the year of assessment with which we are concerned, 


Doubtless if they may go back for over twenty fears the assessees 
will be able to trace many debts that are not now recoverable, 


Ld 
« 


553 


CIVIL. 


1931. 

vow 
In re Binjraj 
Hukuam Chand. 


Rankin, C. F: 


554. 


CIVIL. 


1931+ 
Sarra 
-In re Binjraj 


Kukum Chand. 


Rankin, C. F. 


memenne. 


(d ; e 
THE CALCUTTA LAW JOURNAL, [ Vor, LIV. 


But they must have solid reason for writing them off against the 
profit of a particular year, They cannot arbitrarily set them off 
against a particular year of profit, How then doss the case stand 
from this point of view? The debt was a large one the bulk of it 
being due from about 1920, and it was unsecured, From 1923 
interest had not even been entered in the account. In 1927 noth- 
ing was paid to or by Tarachand, All that happens is that Mohon- 
lal one of the assessees takes a mortgage of a certatn property’ 
from Tarachand. The mortgage sum is 30,000, This sum is 
credited against the debt, Gross entries arə made in Mohonlal’s 
account, As proof that the debt became bad in 1927 this 
seems to me poor and the Income Tax authorities did well to 
be suspicious of it, 

I cannot discern any error of law in the view taken by the Com- 
missioner, Whenas in this case an assessee produces his books for 
the yearof account and complies with any other requirements 
as to specific documents so that he is assessed in the ordinary way 
under section 23 (3) and not as being in default, the Income Tax 
authorities cannot assess him upon any figure of profits not war- 
ranted by evidence which they have before them; but where the 
transactions for the year show a profit of a certain amount and the 
assessee wants to deduct therefrom acertain sum asa bad debt, I 
am of opinion that the burden of proof is upon him. If tha, debt 
which he claims to set off is an old debt still he must prove his 
claim to set it off, Itis clear on the authorities that a claim to 
any of the allowances mentioned in sub-section 2 of section 10 of 
the Act is a claim which the assessee must prove: Rountree & Co, 
v. Curtis (1) ; Nope Chand’s case (2) and the same is true of a claim 
to deduct a bad debt: Puran AMull’s case (3). 

The assessees have in this case asked us to receive in evidence 
certain copies of accounts said to appear in - books of account 
which were not produced to the Income Tax authorities at any 
stage, They ask us on the basis of these extracta to revise the 
Commissioner’s decision upon the facts and to say that we are 
satisfied that the claim is made out, This shows an utter miscon- 
ception ofdhe procedure applicable toa reference under section 
66 of the Act. Itis not open to any assessee to ask thts Court 
upon such a Reference to examine his books of accout and coma 
to findings of fact contrary to those arrived at by the Commissioner 
in the case stated, Still less it is intended that this Court should be 


{1) (11924) 8 T.C. 678, 696, (2) (1928) 2 I. T. C. 14691582, 
(3) (1924) 2 I. T.C. 236. 
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a last resort for the production of books which were not produced 
before any one of the three Income Tax authorities which had to 
deal with the case. ` 


The assessees have suggested before us that they have had insuf- 
ficient opportunity to produce or insufficient warning as to the need 
to produce evidence as to the origin of these debts their naturę and 
character and the fact that they became bad in 1927, The Com- 
missioner has referred no such question to us, andI find from the 
assessees’ petition before Commissioner, which they have asked us 
to look at, that they raised no such question before him. Further 
the Commissioner has at the request of the assessees annexed to 
the case stated a copy of the assessment note and the order sheet 
of the Income Tax officer. 
had repeated warning of the necessity for giving proof of the origin 
of the debts and of the date on which they became bad. 


In my opinion the question propounded to us must be answered 
in the affirmative and against the assessees and they must pay the 
costs of the Reference, 


C. C. Ghose J: I agree, 
Buckland J: I agree, 
A, T.M. Reference answered in the affirmative, 


CIVIL REVISION. 


Before Mr. Justice Sukrawardy and Mr, Justice Graham, 


BRAJENDRA KUMAR SIL 
v, 


NABA KUMAR SIL (alias) NABAKANTA SIL AND 


OTHERS,* š 
è 


Revision — High Court, power ef—Improper order—Cests in appeal—Full costs 
awarded against appellant while returning memorandum ef appeal fay 
presentation to High Court~Appellant's remedy—Proper procedure—Assess 
ment of hearing feo before lower appellate Court by High Court. 


"Civil Revision Case No. 575 of 1930, against the omer of the District Judge: 
of Faridpur, dated the 23rd January, 1930. 


These show that the assessees hava - 
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The plaintiff brought a suit against the defendants for partition valuing it 
at Rs groo. A preliminary decree was passed and a Commissioner was appoint- 
ed who valued the property at below Rs, sooo. The defendant No. ı preferred 
an appeal against the final decree to the District Judge, valuing the same at the 
valuation given by commissioner, A preliminary objection having been taken 
before the District [udge about the maintainability of the appeal before that 
Court. it was allowed and the memorandum of appeal was returned to the appel- 
lant for presentation to the High Court. As regards costs it wags ordered “The 
appellant will pay the costs of this appeal.’? The decree as drawn up showed that 
the appellant had to pay the full costs of the appeal on the basis of the valuation 
of the suit. An application was made by the Defendant No 1 before the Dis- 
trict Judge under sections I51 and 152 of the Code of Civil Procedure for the 
revislon of the order as to costs, which was rejected ‘on the ground that section 
15% was inapplicable ? 


Held, that although the proper remedy of the applicant defendant No. I 
was to make an application before the District Judge, yet the order passed by 
the District Judge awarding full costs of the appeal while returning the memo- 
randum of appeal was an improper order and the High Court had ample powers 
to revise the same. 

Application under section 115 of the Code of Civil Procedure 
by the Defendant No. 1. 


. The material facts will appear from the judgment, 
Mr, Ampritalal Mukerjee for the Petitioner, 


Messrs. Hiralal Chakravarty and Asitaranjan Ghosh for, the 
Opposite Parties, 
The judgment of the Court was as follows; 


a. 


This matter arises in the following way. The plaintiff opposite 
party brought a suit for partition valuing it at Rs, 5100, A prelimi- 
nary decree was passed by the trial Court and a Commissioner 
was appointed who valued the property at below Rs, 5oco, 
Against. the final decree the petitioner, who was a defendant in the 
suit, preferred an appeal to the District Judge valuing the appeal at 
the Valuation given by the Commissioner. A preliminary objec- 
tion was taken on behalf of the plaintiff and the other defendants 
in the suit that the appeal was not maintainable in the Court of 
the District Judge and the learned District Judge held that he 
had no jutigdiction to entertain the appeal and returned the 
memorandum of appeal to the appellant for presertation 
to the High Court, As regards costs of the hearing 
before the learned Judge, he ordered, “The ‘appellant will 
pay the costs of this appeal.” This order was construed to mean 
that the appellant hgd to pay the full costs of the appeal accord- 


_ing to the valuation of the suit or of the appeal, We are told that 
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the costs according to the decree in the appeal came to over 
Rs, 250, Thereafter, the petitioner made an application bsfore 
the learned District Judge under sections 151 and r1g2, Civil 
Procedure Cede asking him to revise his order as to costs, The 
learned Judge held that it was not a matter which could be cor- 
rected under section 152 as there was no arithmetical mistake dr er- 
ror arising from any accidental slipe But he does not seem to have 
considered whether he could rectify the order under section 151, 
The learned Judge in the view he took that it was rot a matter 
under section 152 rejected the application, as he said that he had 
no option in the matter, but allowed no costs, of the hearing of the 
application before him, 

Against the aforesaid order the Rule has been obtained. It is 
argued on behalf of the respondents that the Judge’s order accord- 
ing to his view is right namely that he has no jurisdiction” to 
interfere wfth- his judgment under section 152 and that he 
did not also act improperly in not proceeding under section 
151, for the proper remedy for the petitioner must have 
been to apply fora review of the judgment, This is quite true, 
but we have ample powers to revise the orders of the learned 
Judge. We think that the order passed by the learned 
Judge awarding full costs ofthe appeal when returning the memo- 
randufa of appeal to the appellants was not a proper order in the 
circumstances of this case, We are of opinion that the appeal not 
having been dismissed on the merits, the learned Judge ought to 
have assessed the fee for the hearing of the preliminary objection 
before him, l 

We accordingly set aside ths decree of the District Judge so far 
as it relates to the order for costs and we direct that the petitioner 
do pay costs—three gold Mohurs—to the respondents as hearing fee 
before the Judge, ; 

This Rule is made absolute on the above terms. The peti- 
tioner will pay one gold Mohur to each of the parties represented 
by Mr, Ghose and Mr. Chakravarti for the hearing before us, 


D. KR. Rule malg absolute. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr, Justice Buckland, p 


GHASIRAM GOENKA 


0. 


* 


HARIBUX GOVERDHONE DAS AND ANOTHER,* 


Counsel —Counsel’s authority to compromise a cast—Client in Court— Client nat 
consulded—ClienP’s duty to make his presence ehnown to counsel—Counsel 
acting to the best of his judgment, which is not very sound. 


If the client, (who may be concealed or unknown to the counsel) is in Court 
and desires that the case should go on and counsel refuses, “if after that he does 
not withdraw his authority to counsel to act for him and acquaint the other side 


‘with this, he must be taken to have agreed to the course proposed. ” 


Mathews v Munster (1) followed, 


If the client was not properly and sufficiently consulted, his duty was to 
refuse when his counsel was proposing to conSent toa decree to allow that to 
happen, to object to anything of the sort being done, and, if necessary, to give 
notice to the other side andthe Court that he was withdrawing the authority 
which the learned counsel had on his behalf. 

If any right is to accrue to the client from the fact of his being in Court, he 
must at least make his presence known to the counselin order that the counsel 
may act accordingly, 

Where the counsel acted to the best of his judgment, which is shown to be not 
very sound because he had no good opportunity of appreciating the situation, the 
agreement come to with the other side, should he enforced. 


Appeal by the Plaintiff, 

Application to set aside consent decree, dated the 14th August 
1929, 

The material facts appear from the following judgment of 

Panckridg'e, J. :—This is an application by Haribux Gover- 
dhonedas that a consent decree made by my learned brother 
Mr, Justice Buckland on the r4th August last be set aside, 


The s@it was one for Re, 3052-9-2 being the price of goods sold 
and delivered, the applicants being impleaded as guarantérs, The 
applicants entered appearance and filed a written®statement by 
which they put the factum of the guarantee in issue, The suit 


# Appeal from Original Order No, 11 of 1930, against the order of Mr. Justice 


f Panckridge, dated the 8th December, 1929 ,in Suit No. 159 of 1929., 


(1) (1887) L. R. 20 Q B. D. 141- 
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came on for hearing on August 14th last. Mr. B. C. Ghose was 
briefed as counsel for the defendants to ask for an adjournment, 
He applied for the adjournment which was refused and he was 
thereupon instructed to continus to represent the defendants in the 
case itself, the brief having previously been delivered to him, The 
applicants’ account of the only important incident with which,I am 
concerned is to be found in para. ro of their petition which runs as 
follows :-— 

“ A short time after the case was opened by Mr, A, K. Roy who 
appeared for the plaintif Mr, Roy read to his Lordship the Hon’ble 
Mr, Justice Buckland the translation of a portion of the said letter 
and on Mr, Ghose asking Mr, Roy to show it to him the same was 
handed to Mr, Ghose. Mr. Ghose perused same, suddenly turned 
round and asked your petitioners’ attorney to tell your petitioners 
to consent to a decree and just as your petitioners’ attorney Mr, S, 
K., Mukherji was going to ask Goverdhonedas Deora who was 
present in Court if your petitioners were agreeable to consent toa 
decree, Mr, Ghose suddenly stood up and told the Court that your 
petitioners consented toa decree for the amount claimed in the 
plaint without the consent or authority of your petitioners, ” 

Thereafter a decree was passed to which the applicants now 
take exception saying that counsel had no authority to consent and 
in faet consented against their wishes, 

The petition is verified by Goverdhonedas Deora who describes 
bimself as a partner in the defendant firm. In opposition an affijavit 
has been used in which the plaintiff swears that he was present 
in Court and that he overheard Goverdhonedas distinctly give 
authority to his counsel Mr, B, C. Ghose to use his discretion in 
the matter, Upon that affidavit I should not in any case have 
acted, 1 was at first disposed ‘to take the view urged upon me by 
Mr, A. K., Roy that even if all the statements in the petition were 
correct, yet they disclosed no ground for setting aside the decree, 
That opinion, however, has not survived a closer examination of the 
authorities, and it has therefore become necessary for me to come 
to a conclusion as to the facts, and with the concurrence of counsel 
on both sides I have adopted the course taken by the Court in 
Hicknen v. Berens (1) and have requested Mr. Ghose to make a 
3tatement ffom the Bar as to what occurred. The material parts of 
Mr, Ghose’s statement are as follows :— 

“ Mr, Roy relied stromgly on a certain letter in Nagri and wag 
opening that letter when I got up and objectede and said that it was 


(1) [1892] L. R. a Ch. 638. 
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not ditclosed in the affidavit of documents and therefore I was 
entitled to time upon that ground, Mr, Roy then pointed out to 
me much to my disappointment that inspection of this letter had 
been given and although in fact it had not been .disclosed by 
affidavit it was disclosed by a Istter, Not being able to read Nagri 
myself I handed the original letter over to my solicitor or client and 
inthe meantime perused the pleadings. From the pleadings I 
came to the conclusion that if the Istter had in fact been written 
by my client then the story of having nothing to do with the tran- 
saction or with the possession of the goods under the contract could 
not but be false and thereupon I turned round and asked my lay 
client in the presenc: of my solicitor as to whether he admitted that 
this letter bora the signature of my client.. I further enquired 
whether my client was present in Court and was going to give 
evidence, I then discovered that the gentleman present was not 
my client but his son, He further admitted that the letter bore his 
father’s signature, Thereupon I turned round and said that there 
was no case and I will consent toa decree and I got -up and con- 
sented to a decree because I thought I would not take the risk of 
having my client put into trouble, ” 

I accept that as a correct picturs of what took place subject 
only to this, It is now agreed that Goverdhonedas to whom Mr. 
Ghose spoke on this occasion is in fact a member of the defendant 
firm and therefore a defendant himself, and Mr, Ghose was under 
a misapprehension when he treated the matter upon the basis that 
Goverdhonedas was merely a relative of one of the defendants and 
not one of his clients, 

These being the facts itis urged upon mə that the case is 
covered by the cases of Mathews v, Munster (1) and B. N.- Sen 
Bros, v, Chunt Lal Dutt & Co, (2), Now, Mathews v, Munster (1) 
was an action for damages for malicious prosecution. When the case 
was part-heard defendanv’s counsel, before the defendant’s arrival 
in Court and .without the defendant’s instructions, consented toa 
verdict for £350 and costs and also agreed that all imputations 
should be withdrawn against the plaintiffs, I assume, though it is 
not expressi? stated, that the plaintiff's claim was for a larger 
amount than that mentioned in the consent decree, In the other 
case B, N. Sen Brothers v, Chuni Lal Dutt & Cò, (a) after 
negotiations outside Court counsel on both sides appeared in 
Court and consented to a decree for soma Rs, 3000 less than the 


(1) (1887) L. R. 20 È B.D, 141. . 
(2) (1923) I. L. R, 51 Calc, 385. 
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amount claimed, The defendant was not present in Court owing, 
it was alleged, toa misapprehension asto the date fixed forthe 
trial, and had given counsel no authority to consent toa decree. 
Tn each cage the Court refused to set aside the decree, 

It appears to me that the present case differs from those I have 

referred to in two particulars, Those were cases of genuine com- 
promise in the sense that the plaintiff abandoned some of his claim 
and was willing to accept less than he possibly might have got had 
the case been carried toa conclusion. In the case before me 
counsel submitted to judgment for the full amount claimed and 
costs, Iam not prepared to say whether this alone takes the 
present case out of those to which I have referred, I prefer to distin- 
guish it by what appears tome a far more important feature, 
namely, that in neither of the former cases was the defendant 
present in Court when the decree was consented to, That thisisa 
matter which affects the situation seems to me clear from the 
language used by Lord Esher M, R, in Mathews v, Afunster (1) ; at 
page 144 he says :— 
' “Tf the client is in Court and desires that the case should go on 
and counsel refuses, if after that he does not withdraw his authority 
to counsel to act for him and acquaint the other side with this, he 
must be taken to have agreed tothe course proposed, This case 
is aæstill stronger one for the client was not present and it is not 
pretended that he ever withdrew his authority to counsel, ” 

Lord Esher’s words seem to me to pre-suppose that if the client 
is present then he should be consulted and given the opportunity of 
withdrawing his authority if he sees fit. The language used by 
Bowen L. J, at page 145 is still more striking : 

What is to be done if the client is in Court? Is it the duty of 
counsel to consult him? I should say—yes, with regard to 
important matters in which the client has an interest. lt does not 
follow that counsel will submit to carry out the view of the client if 
it appears that it would be injurious to the clients’ interest. He has 
the alternative of returning his brief. I should be sorry to say that 
counsel ought not to consult his client on such a matter as a com- 
promise of the action, but that is a point we have nat got to con- 
sider, for in the present case the client was not present and cannot 
complain ff his counsel, who was in command and had authority to 
do the best for his client, compromised the suit within the reason- 
able limits of his authority to compromise, 

I have therefore come to the conclusion hat in this case as the 

(3) (1887) L. R. 20 Q. B. D. 141, 
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client was in fact present in Court although his counsel did not 


appreciate the fact, the client hada right to be consulted before 
counsel gave his consent toa decree, that he was not in fact con- 
sulted, and that therefore coursel’s consent was without authority 
express or implied, In my view it would not be in accord with the 
principles laid down by Lord Halsbury in Neak v, Gordon Lennox 
(1) or with the application of them by Sir George Rankin and Mr. 
Justice Mitter in Jodurmull Bhutra v, Kedar Nath Bhutra (a) 
if tbis decree stand. No doubt Mr. Ghose did what he 
conceived to be and infact very possibly was his client’s best 
interests, None the less where in Bowen L, J.’s opinion there is a 
duty upon counsel to consult his client and take his instructions, 
and the performance of that duty is omitted for whatever reason, 
I consider it would be contrary to principle for the Court to enforce 
a decree passed in such circumstances, 

I therefore set aside the decree. Tho applicants must pay the 
costs of the trial before Mr, Justice Buckland, As regards the costs 
of this application Inasmuch as it has been successful and the oppo- 
sition to it has been supported by an affidavit made by the plaintiff 
which I hold to be wilfully false, I make no order, 

Against this decision, the Plaintiff appealed. 

Messrs, A. K., Roy and $. C, Roy for the Appellant, 

Messrs, Ameer Ali and Z. P, Mukerji for the Applicants 
Respondents, 

The judgments of the Court were as follows : 

Rankin, C.J: In my opinion, this appeal must be allowed. 
The question is whether a certain decree which was passed by 
consent should be set aside, 

It appears that the suit was brought against the second defen- 
dant firm for the price of goods sold and delivered amounting 
to some Rs, 3,000 and the present applicants Haribux Goverdhone- 
das were impleaded as the first defendant on the footing that they 
had guaranteed the payment of the price of the goods, At the hear- 
ing, the second defendant did not appear and as against them the 
plaintiff proved his case exparfe and obtained a decree, As regards 
the first defendant—-the firm Haribux Goverdhonedas, they did 
appear by learned Counsel Mr, B, C. Ghose. It appears, a@cord- 
ing to themselves, that they had taken no pains whatevtr to give 
instructions to anybody until the case was actually called on 
and their learned Counsel had not even read the pleadings 
when the case started, The facts have not been enquired into ; 


(1) [rgo2] A. Cas 465. (2)(1927) L L, R, gs Cale. 113, 
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but the case with which the present respondents came before the 
learned Judge was shortly this: A short time after the case had 
been opened, Counsel for the plaintiff tendered a Nagri letter 
of which „he had an English translation. That translation was 
shown to Mr, B, C, Ghose who did not know Nagri and Mr, B. C. 
Ghose on reading it turned round and asked the first defendant 
firm’s Attorney to tell the petitioners to consent to a decree and, 
just as “the attorney was conferring with one Goverdhonedas, 
Mr. B. C, Ghose got up and told the Court that the petitioners 
consented toa decree for the amount claimed, That was the 
story with which the learned Judge was presented. The learned 
Judge has investigated the facts and he has followed the course 
that has been adopted more than once in these circumstances, 
The learned Counsel—Mr. B. C. Ghose made a statement from 
the Bar and the learned Judge has decided this case upon the basis 
of that statement, 


It seems clear enough that the first defendant firm were repre- 
sented in Court in addition to their Counsel, first of all, by their 
Attorney and, secondly, by one of their partners Goverdhonedas 
Deora, Itisalso clear that Goverdhonedas Deora is the gon of 
Haribux Deora, It further appears that Mr. B,C, Ghose did not 
know at the time he had to begin this case who Goverdhonedas 
Deéra was, When he got the letter in Nagri, he handed it 
back to this Goverdhonedas Deora and asked him whohe was 
and if tbis was his letter. It turns out that in this 
way he discovered that Goverdhonedas was not Haribux but the 
son of Haribux—the writer of the letter, It further turns 
out that, although Coverdhonedas was a partner of the first defen- 
dant firm, Mr. B, C. Ghose was never made aware of this fact. 
So one Of his clients was sitting behind bis back in Court though 
he did not know that: As a matter of fact, so far as we were 
informed, he had no other client present in Court at the time. 
Now, Mr, Ghose’s narrative of the matter is that when he heard 
about this letter, as he was unable to read Nagri, he handed the 
original letter over where the Solicitor and Goverdhonedas were 
sitting and inthe meantime he read the pleadings.® When the 
letter had been read and Mr. Ghose had the advantage of hearing 
it read and seging the English Translation, he asked Goverdhone- 
das whether he admitted that the letter bore the signature that 
it purported to bear. He admitted that the letter bore the signature 

_that itpurported to bear, He further asked whether his client— 
meaning Haribux was present in Court and was going to give evi- 
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dence. He then discovered that the man behind him and to 
whom he was talking was not Haribux but his son and the son 
admitted that the letter bore his father’s signature. Oa that, 
Mr. B,C. Ghose doing his best came to the conclusiqn that the 
case was hopeless and then he turned round and said that there 
was no case and he would consent to a decree, It appears 
that Goverdhonedas did not object to his so doing, He did 
not get up to say that he withdrew his authority nor did’ he take. 
any steps of that sort when Mr, B. C. Ghose got up and 
consented to a decree and the decree was recorded. That 
is not the end of the matter. At no time did Mr. B.C. Ghose 
then or afterwards come before the Court and suggest that when 
he consented to a decree or advised his client to consent to a 
decree he was labouring under a mistake or misapprehension of 
any sort or kind, In these circumstances, the learned Judge hav- 
ing quoted the observations of Lord Esher M, R. in the case of 
Mathews v, Munster (1) has come to the conclusion that, even 
although Mr. B, C. Ghose did not know that the man sitting 
behind him was one of his clients, the presence of his client neces- 
sarily meant that Mr, Ghose had no authority to compromise the 
case without consulting his client. It ssems to be a little hard 
if the Jaw stands as the learned Judge thinks, But before con 
sidering the question of law, the first point, in my judgment, to 
consider is whether within any reasonable meaning of the expres- 
sion Goverdhonedas can be heard to say that he was not 
consulted, In my opinion, it is abundantly plain that he was 
consulted and, if he is heard to say that he was not 
properly and sufficiently consulted, then his duty was to refuse 
when his counsel was proposing to consent to a decree to allow 
that to happen, to object to any thing of the sort being done 
and, if necessary, to give notice to the other side and the Court 
that he was withdrawing the authority which the learned Counsel 
had on his behalf. Why this case should be dealt with on 
the basis that the client was not consulted? I fail to under- 
stand on the statement made by Mr. B. C, Ghose which the 
learned Judge has accepted. But apart altogether from that, the 
learned Judge’s judgment—apparently goes to the length of*saying - 
fhat, if the client is in Court—even although he is not® known to 
the Counsel, unless the client consents, the Counsel’s ostensible 
authority is non-existent, Ido not understand why this proposi- 
tion should be laid, down, If any right is to accrue to the client 
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from the fact ef his being in Court, he must at least make his 
presence known to the Counsel in order that the Counsel may 
act accordingly, and it is monstrous to suppose that, because he 
keeps quiet in a back seat and does not even instruct his Counsel 
as to who the client is or take any steps to inform the Counsel 
of his presence, the Counsel has got to carry on upon the footing 
that he has no authority to deal with the case as circumstances may 
require. If seems to me that this case is amply and sufficiently 
governed by the very pertinent observations which are quoted 
by the learned Judge of Lord Esher, M, R. in Mathews v. Munster 
(1). “If the client is, in Court ” and Lord Esher is not talking 
of concealed or unknown client “and desires that the case should 
go on and Counsel refuses, if after that he does not withdraw 
his authority to Counsel to act for bim and acquaint the other 
side with this, he must be taken to have agreed to the course pro- 
posed,” That is all the law which, in my judgment, need be 
considered in this case, 

Mr. Mukherjee has in addition to defending the principle of 
the decision of the learned Judge, contended before us that, apart 
from that, be bas in this petition made out a case of an entirely 
different character. What he says is that it is quite true that 
his client gave Mr. B. C. Ghose no time to appreciate his case 
and Mr. B, C. Ghose had very little chance of judging accurately 
what the foriune of the case would be or the point that would 
turn out to be material and accordingly, when Mr. B. C. Ghose 
saw the Nagri letter, he failed to appreciate that it was not so 
fatal to his client as he obviously thought. The contention is 
that, if he had looked at that letter carefully——-never mind that it is 
perfectly true that that letter was written by Haribux—he would 
have seen that it did not help the plaintiff very much and it did 
not hurt the first defendant very much and it is said that 
Mr. B. C. Ghose made a mistake in judgment in thinking that 
this letter was likely to be fatal to his clients, It is said that on 
that there was a misapprehension and consequently the case 
comes under the principle that, if learned Counsel gives his 
content on a misunderstanding, that would be a geod reason 
for the Court refusing to enforce the agreement. If Mr. Ghose 
had come béfore the Court and stated that he had acted upon a 
misunderstanding, it might be that that was a case worth consider- 
ing. But why should we assume that Mr, Ghose who has never 
complained of having acted on a misunderstanding and has never 
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n confessed to any misunderstanding acted on a misunderstanding ? 
1931. The only reason is that his clients were hopelessly neglectful in 


Ghasiram Goenka giving proper instructions to him, Mr, Ghose acted to the beat 
Haribux Goverdhone- Of bis judgment and, even ifit be shown that his judgment was 
das. not very sound because he bad no good opportunity of appreciat- 
Rankin, C. $.  ing.the situation, I should be very sorry indeed to regard that as 
a a reason why the party on the other side should be told that the 
agreement which has been come to ought not to be enforced. In 
my judgment, the appeal should be allowed, the order of the 
learned Judge should be discharged and the decree as against 
both sets of defendants must be restored. The costs before us 

and before the learned Judge must be paid by the applicants, 

It wculd appear that the decree was by mistake set aside as 
against the second defendant also, ‘There appears to be no 
excuse as to this and the decree is restored as a whole, 

Buckland, J. :—I agree. 


A, K. Rudra : Attorney for the Appellant, 


K., K. Dutta & Co, Mitra and Mukherji: Attorneys for 
the Respondents, 


A, T, M. Appeal allowed. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr, Justice Pearson. 


Civin J. C, GALSTAUN, 
1931. V. 
Aea! a 
Junes As: THE PRUDENTIAL ASSURANCE COMPANY anD oTHERS,* 


Mortgage suit-—Clause as io inswuranco— Waiver— Preliminary, decrego= 
Appointment of Reteivers—Oral agreement as to commission. 
A mortgage deed executed in favour of the respondent,company was dated 
. the 3rd April, 1925. It provided inter alia in clause (3) that the mortgagor 
would keep the properties mortgaged with the mortgagee and in the name of the 
: ` 


* Appeal from Original Order No. 34 of 1931, against the Order of Mr. Justice 
Panckridge, dated 16th March, 1931 ia Suit No, 1178 of 1928, 
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mortgagee against loss or damage by fire and earthquake for such sum as the CiviL. 
mortgagee may from time to time determine to be the full insurance value eau 
thereof, that the mortgagor would pay the premia and that, ifthe mortgagor ieia 
refused or neglected to keep the mortgaged premises insured jt would be ‘4 law- J.C. aha 
ful but not obligatory or incumbent on the mortgagee to insure and keep insured The Prudential 
' the said premises in manner aforesaid orin any other manner the mortgagee Assurance Co. 
may from time to time determine.” On the 10th January 1928 the respondent p 

the Prudential Assurance Company agreed with the mortgagor appellant to place 

the insurance ndt with themselves as provided by clause (3) but with a company 

called the Home Insurance Company of New York, Under that arrangement or 

permission, {he property was insured with the Home Insurance Company of New 

York, 


The mortgagor subsequently mortgaged the property, in connection with which 
certain Receivers were appointed to receive the rents and profits and to manags 
the property. 


The Prudential Company brought their suit for foreclosure in June, 1928. In 
December, 1928, an order w33 made which had the effect of appointing Receivers 
who came into existence under the second mortgage, Receivers of the rents, 
issues and profits of the mortgaged property in the plaintiff? sult. On the 16th 
April, 1929, a preliminary decree was passed in the plaintiff suit and the decree 
was that the “ premises be sold either by public auction or by private treaty by 
the Receivers. ® The date of redemption was fixed on the grat March, 1933- 


The Receivers applied to the Court fora direction asto whether they were 
bound to insure the mortgaged premises with the plaintiff company as provided 
by clause (3) of the mortgage deed ; 


Held, that the permission given applied to the years for which it was given 
and renewed and that clause (3) was still part of the contract with the Prudential 
Company, who could resort to when they so chose atthe end of any particular 
period of insurance, 


That the order appointing Recsivers of the mortgaged property meant that 
the property was in the custody of the Court but the parties were still governed 
by thelr contract. 


That in such an application by the Receivers, the Court would not enter into 
any question as to whether the mortgagor had an oral agreement for an agency 
commission with the plaintiff company as he professed. 


Liberty was given to the Receivers to insure with the plaintiff company, 
Appeal by the Defendant Mortgagor. 
Application by Receivers for direction. a 


The material facts appear from the following judgment of 
d 


Panckridge,-J. :—This is an application by the Receivers: : 


P : : i ‘ March, 16, 
appointed inthe suit for directions whether they are bound to sik 
insure the mortgaged properties with the plaintiff company as pro- 
vided by ctause 3 of the mortgage or can do s80 with the nominee of . = 


the first defendant, the mortgagor, 
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The mortgage which comprises several properties is dated 3rd 
April 1923. Clause 3 of the mortgage is set out in paragraph 8 of 
the petition, By it the mortgagor covenants to keep the mortgaged 
premises insured with the mortgagee and in the name of the mort- 
gagee against loss or damage by fire and earthquake for such sum as 
the mortgagee from time to time may determine and punctually to 
pay the premia or other sum or sums of money necessary for keep- 
ing the policies on foot, There is power that should the mortgagor 
refuse or neglect to keep the premises so insured for the mortgagee 
to insure such premises inthe manner aforesaid or in any other 
manner which the mortgagee from time jo time may determine, 
The mortgagor thereafter covenants to pay the premia paid by the 
mortgagee with interest and agrees that the same should be a charge 
on the mortgaged premises, 


Apparently after the mortgage was executed the mortgagee did 
not pay the premia under the following circumstances :—The 
correspondence shows that he claimed to deduct a rebate of 30 per 
cent from the premia in virtue of an agreement which he came to 
in 1925 prior to the date of the execution of the mortgage, He says 
that he then pointed out to the plaintiffs that he obtained insurance 
upon those terms from other companies and that the plaintiffs 
agreed that he should be in an equally favourable position if he 
insured with them, He raised the question in March 1926 bya 
letter where he claims a rebate of 25 percent, Whether that isa 
slip of the pen or not I do not know, The plaintiffs continued to 
insure the premises with themselves and to debit the mortgagor 
with the amount of the full premium, My attention has been drawn 
to the fact that in February 1937 the mortgagor enclosed his cheque 
for a sum of Rs, 11,955 which represented the balance of the pre- 
mium payable up to date with a deduction on the basis of 30 per 
cent, The payment was accepted by the mortgagee’s agents 
who said that they would communicate to their principals the mort- 
gagor’s contention as to his right to a discount of 30 per cent, Oa 
the 26th July 1927 the agents of the mortgagees wrote to the mort- 
gagor that they were prepared to allow him a commission of 15 per 
cent, for fhe three years that they had insured the premises, but they 
said that on this basis there would bea balance of ‘a sum of 
Ra, 24,000 payable by the mortgagor, and in, consideration of 
immediate payment of this sum they added that they were prepared 
to waive their right to require the renewal of the insurance of the 
mortgaged propertes to be effected with them provided, that such 
renewal was effected with a company of which they approved in 
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writing, The mortgagor did not accept that proposal, and in his 
reply dated the 2nd August he reiterated his contention that he was 
entitled to receive the sams commission as he could obtain from 
other companies. On the a3rd November there was a meeting of 
the committee of management that had been appointed with regard 
to the property mortgaged, and the question of the future insurance 
of the property after 6th April 1923, on which date the current 
policies were due to expire, was discussed, The minute shows that 
the mortgagor slated he proposed to insure them with the Home 


Insurance Co, of New York, and the committee of management 


gaid that they would sybmit the name of that company to the mort- 
gagees for approval, On the roth January 1928 the agents of the 
mortgagees forwarded an extract of a letter from the mortgagees’ 
London office stating that they did not propose to raise any objec- 
tion to the insurance of the premises with the Home Insurance Co, 
of New York, It is said that the mortgagees have never denied the 
agreement as tothe rebate of 30 percent, which the mortgagor 
alleges was arrived at in London in r925 prior to the mortgage, and 
that with regard to the mortgagees’ claim to insist on insurance 
policies being taken out with them counsel for the mortgagor has 
submitted that the events and the correspondence which I have 
briefly summarised constitute a waiver and abandonment, 

Now as far asthe claim tothe 30 percent, goes, it will be 
noticed that the agreement to insure with the mortgagees contained 
in the mortgage deed was entered into subsequently to the oral 
arrangement to which the mortgagor defendant refers, and the 
mortgage deed makes no mention of the terms upon which the 
insurance was to be effected as to premium. It may be true that 
the mortgagor is able to show that there was such an arrangement, 
and if that arrangement stands he will certainly havea personal 
claim against the mortgagees if they charge him with a premium 
that does not allow for the rebate of 30 per cent, to which he is 
entitled. But this, in my opinion, does not of itself affect the obli- 
gation of the mortgagor to insure the premises with the plaintiffs if 
they so require. 


The real question, therefore, is whether by mutual consent there 
has been an abandonment of clause 3 of the mortgage deed, Ido 
not think myse)f that any consideration for abandonment of th& 
right of the plaintiffs to insist on that stipulation is necessary for 
such abandonment to bt effective, but at the same time the fact 
that ins my opinion there was no considerafion for it is of some 
importance, In my opinion the mortgagor gave nothing and the 


569 


Civit. 





1931 
a tal 


J.C. a aaa 


The Leer 
Assurance Co., 





Panckridge, F. 


a 


579 


CIVIL, 


a 


1931. 
we 


J. C. Galstaun 


v. 
The Prudential 
Assurance Co., 


Panckridge, F. 


THE CALCUTTA LAW JOURNAL [Von, LIV, 


plaintiffs received nothing as consideration for the alleged abandon- 
ment of their rights under the mortgage deed. Neither the minutes 
of the meeting nor the correspondenca furnish to my mind a suffi- 
cient ground for holding that the mortgagees ever intended to give 
up their rights under clauss 3 or that the mortgagor ever understood 
them so todo, The fact that it was thought necessary for the com- 
mittee of management to refer to the mortgagees for their approval 
of the Home Insurance Co. of New York and to communicate the 
mortgagee’s sanction or approval to Mr, Galstaun shows that it was 
understood by all parties that the necessity for insurance of the 
properties still existed, but also that it was admitted that the 
mortgagees retained a voice in the selection of the insurers, It is. 
therefore, clear that on the mortgagees’ own case: if the stipulations 
contained in clause 3 of the morigage deed were abandoned, cer- 
tain other stipulations were by mutual consent substituted for 
them and it nowhere clearly appears what such stipulations 
were, 

I am of opinion that the fact that to the knowledge of the plain- 
tiffs the mortgagor defendant insured the premises with the Home 
Insurance Co, for three years amounted to no more thana waiver of 
their right under claus 3 for those particular years and did not 
amount to an abandonment of their right to insist upon insurance 
with themselves if they so desired or to the substitution of another 
specific arrangement as to insurancs supplanting the arrangement 
contained in clause 3. Asa result I am of opinion that the obliga- 
tions contained in clause 3 are still binding upon the mortgagor, 

. I do not think that the various cages to which learned Counsel 
has referred me have any bearing on the matter. Those cases were 
all concerned with contractual claims for interest ata certain rate 
and it was held that after judgment the plaintiff was only entitled 
to interest at certain statutory rates and not at the rates provided 
for by the contract or debenture concerned, That principle is 
now fully settled and the practice of this Court is to award interest 
on decree at 6 per cent, whatever be the provision as to interest 
contained in the contract or instrument on which the suit is 
brought, I eannot see that the fact that a judgment has been 
obtained in this suit relieves the defendant from his réspon- 
abilities as regards insurance, $ 

I should have said before that a consent decree was made in 
the suit on 16th April r929, By that decree certain accounts 
were ordered and the peceivers were given power to sell the, mort- 
gaged properties, and it was further provided that if on 3rst March 
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1931 any property comprised in the mortgage should remain 
unsold or should not have been redeemed the defendants should 
be debared and for ever foreclosed from all equity of rejemption, 
Subsequently, however, the period of redemption was extended 
for a period of two years, that is to say, until 31st March 1933. 
The decree is not in the usual form and it is difficult to say 
whether it is properly a preliminary decree or a final decree, for 
it does not follow the provisions of Order 24 of the Code of Civil 
Procedure with regard to suits for foreclosure, But I am of 
opinion that until either the property has been sold or the defen- 
dants have taken possession under that part of the decree which 
provides for foreclosure the obligation of the mortgagor subsists to 
continue the insurance of the premises and I think that the extent 
of that obligation is defined by clause 3, Moreover, it seems to 
me that if that is the obligation which the mortgage imposes upon 
the defendant it is one that the Court should direct the receivers 
to carry out in case of the failure of the defendant to do so. 

I should say that nothing I have said in this judgment is intend- 
ed in any way to affect any claim the defendants may have in res- 
pect of the oral agreement of the early part of 1925 if he succeeds 
in proving it, nor the question of how his rights may have been 
affected by the fact that in accordance with an opinion expressed 
by .the late Government Solicitor the mortgagees have given the 
mortgagor credit for 30 per cent of the commission on the premia 
payable in respect of those years in which the properties were 
insured with the mortgagees, 

In these circumstances I direct the receivers to insure the 
mortgaged premises with the plaintiffs and not with any nominee 
of the mortgagor defendant, The receivers may have their costs 
out of the assets in their hands as between attorney and client, 
The plaintiffs and the puisne mortgagees will add their costs to 
to their claim, Certified for Counsel, 

Against this order, the mortgagor defendant appealed, 

Messrs, L. F. E. Pugh and C. Bagram for the Appellant. 

Messrs, W, W, K. Page and J. K. Ghose for the Respondents, 

The following judgments were delivered : e 


Rankin, C. J. :—In this case, an application was taken out 
by the Réceiyers appointed by the Court under a preliminary 
mortgage decree dated the 18th of December 1928 for a direction 
as to whether the Receivers were bound to insure the mortgaged 
premises with the plaintiff company, that iẹ the Prudential Assu- 
rance Company as provided by clause (3) of the mortgage-deed. 
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The application asked the question in an alternative form which 
corcluded with the words “ or with the nominee of the said defen- 
dant John Carapiet Galstaun.” The order which the learned 
Judge has made is that the Receivers “ be at liberty to insure 
the properties with the plaintiff company instead of insuring the 
same with any company chosen by the defendant John Carapiet 
Galstaun.” It appears that, by the terms of the mortgage-deed 
which is dated the 3rd of April 1925, it was provided that the 
mortgagor would keep the properties ‘‘ insured with the mortgagee 
and in the name of the mortgagee against loss or damage by fire 
and earthquake for such sum as the mortgagee may from time 
to time determine to be the full insurance value thereof.’ The 
usual provisions were included that the-mortgagor would pay the 
premia and that, if the mortgagor refused or neglected to keep 
the mortgaged premises insured it would be “ lawful for but not 
obligatory or incumbent on the mortgagee to insure and keep 
insured the said premises in manner aforesaid or in any other — 
manner the mortgagee may from time to time determine "—-The 
costs in that event of effecting the insurance were to be paid on 
demand by the mortgagor and, if not so paid, were to be a charge 
on the property in addition to the mortgage-debt, 


Now, the mortgagor subsequently mortgaged the property to 
one Mr. Stephen and itjappears that there was a further mortgage 
to the Imperial Bank. In connection with the mortgage to 
Mr. Stephen, certain Receivers were appointed to receive the 
rents and profits and to manage the property. Oa the roth of 
January 1928 we find a letter whereby the Prudential Company 
is agreeing with Mr, Galstaun to place the insurance not with 
themselves as provided by clause (3) but with a company called 
the Home Insurance Company of New York. Under that arrange- 
ment or permission, the property was insured with the Home 
Insurance Company of New York and the first question which 
arises for decision is whether, as Mr, Galstaun contended before 
the learned Judge, that permission given in January 1928 
amounted to a waiver and abandonment of the terms of clause (3) 
for all purposes or whether it did not mean merely that the 
Prudential Company would not iosist during the particular years 
for which permission was given and renewed uppno the clause 
being carried out but that the clauss was not given up altogether 
so as to cease to be any part of the contract in respect of any 
future year. The learned Judge for reasons which appear to 
me to be quite clear and sound has. found against Mr, Galstaun. 
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on that point holding that the permission given applied to the 
years for which it was given and renewed and that clause (3) 
is still part ef the contract which the Prudential Company can 
resort to when they so choose at the end of any particular period 
of insurance. — 


~- The next question is this: It is contended on behalf of 
„Mr. Galstaun that, at the time the mortgage was arranged, he 
made a verbďl agreement with the Prudential Company that, while 
he would be quite willing to covenant to insure the property. with 
them, this must be on the term that he was to get an agency com- 
mission of 30 percent, Now, on that matter, there was consider- 
able correspondence between the parties and the question was refer- 
red to Mr. Gooding who decided upon certain evidence of the suff- 
ciency of which he rather complained that Mr, Galstaun was 
entitled to tbe same commission for certain years that-he could 
obtain elsewhere. In the present case,- the same matter has 
arisen at a later stage, What happened was very shortly this : 
Whereas the plaintiffs—the Prudential Company brought their 
suit for foreclosure in June 1928,in December 1928 ari order was 
made which it is not disputed had the effect of appointing the 
Receivers who came into existence under- the Second mortgage 
namely, Mr, Stephen’s mortgage, Receivers of the rents, issues, 
and profits of the mortgaged property in the plaintiff,’ suit, On 
the 16th of April 1929 a preliminary decree was passed in the 
plaintiffs’ suit and, although the suit claimed foreclosure, the 
decree was that the “ premises be sold either by public auction or 
by private treaty by the Receivers,” The only other term which 
need be referred to is that the date of redemption was fixed at a 
somewhat distant date of 31st March 31931. It has since been 
extended to arst March 1933. 

Now, when -the Receivers -brought their application for direc- 
tions on the roth of March 1931, Mr. Galstaun took several 
obj=ctions apart from the objection which I have already disposed 
of, namely, that clause (3) was no part of the contract, He 
contended that, unless his 30 per cent, agency commission was 
secured to him so that the Receivers would not have togpay more 
than 7g per cent, of the premium, he was entitled to object to 


clause (3) Being carried out at all, He then-said that he could | 


insure the mortgaged: premises for a very much smaller sum of 
money by insuring with „Lloyds Underwriters according to the 
terms cof the letter- which he had obtained from an Insurance 
broker, ` Finally, he said that the Home Insurance Company 
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with which he had insured the property before was very much 
cheaper and that he could get his 30 per cent commission from 
thém equally well; but he objected altogether to the learned 
Judge giving a direction to the Receivers to insure the property 
in the ordirary way with the Prudential, In my judgment, he 
made no case whatever for objecting to clause (3) of the contract 
being carried out by the Receivers, 

Before us it was said that, assuming that clause (3) had not 
been abandoned, the rights of the mortgagees under clause (3) 
had come to an end becau.e there was no relief given about the 
matter in the preliminary decree and it was said that clause (3) 
and the rights under it were subject to the legal maxim évansit in 
vem judicatam, In my judgment, that contention is not well- 
founded. All that happened was that there was a preliminary 
decree passed and there was an order appointing Receivers of 
the mortgaged property, The order appointing Receivers of the 
mortgaged property meant that the property was in the custody 
of the Court but the parties were still governed by their contract, 
It was quite unnecessary that an incidental matter arising out of 
the receivership should be dealt with by the preliminary decree— 
specially when it was a matter which had arisen out of a subsequent 


„dispute, 


The next question to my mind is whether this Court ọn this 
application will enter into any question as to whether Mr, Galstaun 
had an oral agreement for an agency commission with the plaintiff 
company as he professed. It seems to me to be absurd that 
such a matter should be allowed to complicate a question of 
this sort in the management of a mortgaged property and I entirely 
approve ‘of the observations which the learned Judge has made 
with regard to that, He has not prejudiced Galstaun’s claim in 
any way to take his stand upon such an oral agreement, if he can 
prove it in a proper proceeding. I see no reason why the order 
giving liberty to the Receivers to insure with the Prudential is a 
bad order by reason that the learned Judge has not entered into 
that collateral matter. 

Beforee us, two further arguments were broached neither of 
which appears to have been taken before the learned Judge. 
Mr. Pugh commenting on clause (3) of the mortgag® deed points 


‘out that a policy taken out with the mortgagees in the name of 


the mortgagees would not appear to be.a contract and he cites. 
an authority which, seems to me to be a very good authority 
indeed at common law to that effect. He also siys that, if you 
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look carefully at clause (3), you will find that it gives to the mort- 
gagees an unlimited discretion—although they are not reinsuring 
the property at all—to charge the mortgagor with what premia they 
think fit, I do not desira to say these two criticisms on clause 
(3) are not rima facie important criticisms, But neither of 
them was taken before the learned Judge and neither of them is 
taken in the memorandum of appeal to this Court, It can hardly 
be doubted ‘that the policy which the Receivers will take out 
will be a policy which will cover and secure the puisne mortgagees. 
Whether the Prudential Company are covered or are not covered 
is a matter which hardjy concerns Mr. Galstaun and before us, 
though the puisne mortgagees have been made parties to the 


appeal, no one of them appears to complain of the order made by 
the learned Judge, 


In my judgment, in these circumstances, no case has been 
made out why we should interfere with the order which has been 
made and this appeal should ba dismissed with costs. 


I ought to mention that Mr, Page has taken a preliminary point 
to the effect that the order complained. of is not an order from 


which an appeal lies, In the circumstances? itis. not necessary to 
consider this objection, 


The Receivers will be entitled to their costs out of the assets 
in their hands as between Attorney and jClient, 


Pearson, J. :—I agree, 
Leslie and Hinds ; Attorneys for the Appellant, 
Orr Dignam & Co, : Attorneys for the Respondents, 
A. T, M. ` Appeal dismissed, 
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" Before Mr, Justice Suhrawardy al lr, Justice Graham, 
MAHAMMAD RAJA MIA — ° ; 


v, 
NADERAJJAMA MIA AND OTHERS,* 


[Vor, LIV, 


Penalty—Contract Act (IX of 1872), Sec. 74—Interest to run from date of 
` default-- Exerbitant rate of interesi—Hxpressio unius ost exclusis alterius. 


The amount borrowed was piyable in six yearly instalments. Jt was stipu- 
lated in the bond that in default of payment of any one of these instalments, 
the debtor would pay interest on the defaulted instalment atthe rate of 2 to 4 


annas per rupee (that is from I50 to 300 percent). The creditor however, in 


his suit to realise the amount claimed interest at 75 per cent. per annum : 


Held, that the stipulation to pay interest being exorbitant, was by way of 
penalty and under section 74 of the Contract Act, the Court was entitled to 
reduce the rate of interest to 25 per cent per annum, 


Per Sukramardy, F, When the law speaks ofa patticular kind of contract, 
it is not permissible to say that it includes other contracts also but not of the 
same nature, on the principle of mie unius esie extlusio allerius. 


- Appeal by the Plaintif r 

Suit to enforce mortgage bond, l 

The material facts appear from the judgment, 

Dr, Radha Binode Pal and Mr, Sudkansumauls Chaudhry 
for the; Appellant. 


Mr, Hamidu? Hug Chowdhury for the Respondents, , 
’ C, A. V, 
The following judgments were delivered : pii <4 


Suhrawardy, J:—This appeal arises out of a suit on a 
simple mortgage in which the plaintiff claimed Rs, 1500 
on a mortgage bond executed on r5th Falgun 1320 corres- 
ponding to about rst-March 1914 by defendant No. 1 
and the predecessor of defendant Nos, 2 to 5. The amount 
borrowed was Rs. 200 payable in six instalments ruoning over 6 
years from 1914-1919 and it was stipulated that in default of pay- 
ment of any one of these instalments the mortgagors would pay 
interest of the defaulted instalment at the rate of one’ ‘pan’ of 
betelnut per rupee per month, The evidence on record shows 
that a ‘pan’ of betelnut at the time when the contract “was entered 


*Appeal from Appellate Decres No. 470:0f 1930, against the decree of R. C. 
Sen Esq, District Judge of Noakhali, dated the a4th May, 1929, modifying that 
of Babu Sashijiban Senf Subordinate Judge of Sudharam, dated the »Sth August, 
1928. 7 
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into was worth from 2 annas to 4 annas, The interest accordingly 
chargeable on a defaulted instalment was under the bond from 150 
to 300 per cent, The plaintiff however in the suit charged interest 
at one anna, per rupee per month, that is 75 per cent per annum, 
There were various defences on the merits but we are concerned 
with one which relates to a question of law, that the plaintiff is not 
entitled to claim interest at the bond rate or even at the rate claim- 


.ed in the suit, under section 74 of the Contract Act, The Subordi- 


- 


nate Judge in the trial Court held that the stipulation was not by 
way of penalty and decreed the suit in full, The learned District 
Judge on appeal held that it was doubtful if the stipulation about 
interest could be brought within the strict wording of section 74 of 
the Contract Act, but as the rate of interest was certainly extor- 
tionate he in the exercise of his equitable discretion reduced it to 
25 per cent, per annum, 

The bond shows that the mortgagors borrowed 50 maunds 
of paddy worth Rs, zoo at Rs.4a maund, One of the defences 
was that the paddy at the date of the bond was selling at the 
rate of Rs. 2 or Rs, 2-4 a maund and the price on the 
date on which the bond was executed was fixed at Rs, 4 
in consideration of future interest and profit to the mortgagee, 
The trial Court upon the evidence on the record found that the 
defendant had failed to prove that the price of paddy was at the 
date of the bond less than Rs, 4 a maund, It accordingly held 
that the bond was for the proper price of the quantity of paddy lent, 
The defendants were appellants in the lower sppellate Court and it 
does not appear that this question was raised before the District 
Judge and therefore we have to accept the finding of the trial Court 
that the bond was executed for the proper price of the paddy 
lent, 

We are thus invited to consider in this case the question as to 
whether the stipulation for interest is in the rature of penalty with- 
in the meaning of section 74 of the Contract Act, Weare not 
concerned with cases where there is stipulation for a double rate 
of interest, namely one rate of interest if the amount lent is paid 
within a certain period anda higher rate if it is not*paid within 
that period, either from the date of the bond or the date of default, 
On this question there was considerable divergence of opinion, 
some cases holding that if the increased rate of interest was pay- 
able from the date of the bond it was penalty under section 74 as 
it stood.before its amendment in 1899, some others holding that 
where the increased interest was payable from the date of default 
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at it did not come within the wording of that section : Mackintosh v. 

1931. Crow (1), In this state of the case law the legislature intervened 

i d in 1899 secti f the Contract Act ded by inser- 
Mahammad Raje 20d in 1899 section 74 of the Contract Act was amended by 

Mia tion of certain words in the body of the section and an explana- 


Naderajjama mia, tion. In ths body of the section the words added were ‘if the 
— contrgct contains any other stipulation by way of penalty.’ The 
explanation added was to the effect that ‘a stipulation for increased 
intereat from the date of default may be stipulation by way of 
penalty.” The amendment in 1899 did not touch the question . 
before us, namely, where originally no interest is stipulated but 
it is provided to run from the date of „default, The question 
however, was considered in several cases before the amend- 
ment of 1899, In my judgment the law, so faras this question is 
concerned, was left in the state in which it was before the amend- 
ment for it did not interfere with the law as understood before it 
with reference to a contract where interest was not chargeable for 
a certain period and was chargeable only on default. I cannot 
persuade myself to hold that the explanation added by the amend- 
ing Act of 1899 covered a case of this nature for it clearly says that 
a stipulation for gacreased interest from the date of default may 
be a stipulation by way of penalty, Ina case like the one before 
us the interest charged is not ‘increased’ interest but it is charged 
for the first time from the date of default and there is only one 
rate of interest whereas the explanation contemplates two rates, 
one lower and the other higher, In the case of Najaf Ali Khan 
yv, Muhammad Fazal Ali Khan (2) I find that one of the learned“ 
Judges of the Allahabad High Court took the view that the 
explanation covered a case like the present, But when the law 
speaks of a particular kind of contract it is not permissible to 
say that it includes other contracts also but not of the same nature, 
3 on the principle of expressio unius est exclusio alterius, 
The question of no interest and of subsequent interest from 
` date of default was, so far as the reports go, was raised as early as 
1869 before the Bombay High Court, In the case of Motoji din 
Rainaji v. Shekh Husen(3) the facta were that the promissory 
note after sttpulating for payment by monthly instalments without 
interest provided for interest at x anna per rupee per mensem in 
default of payment of any one of the instalments,, The plaintiff 
admitted in his evidence that the amount for which the note had 


Suhrawardy, F. 


s been taken included interest in advyanze. for the period to which 
(1) (1883) 1. L. R. 9 Cate, 683, (2) (1927) 107 1, C. 248. 
~~ > (3) (1869) 6 Bom, He C. R. 8. 
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the instalments extended. On those facts the Court was of opi- 
nion that “ the increased rate of interest is penalty and may be 
relieved from,” ‘This case accordingly is not of much assistance in 
deciding the question before us, It was followed in the same 
High Court in the case of Pananagaji v. Gotinda Ramji (x) 
where a promissory note stipulated that, in default of payment 
of principal within three months after date, interest should run at 
the rate of 75 per cent, ptr annum, - The stipulationn as to the 
payment of interest was held to be a penalty. The bond there 
was for Rs, ay and it was admitted that a portion of the amount 
for which the bond was, executed included some interest for the 
amount actually lent, That case too is not of much assistance in 
deciding the present question. A similar view was taken in the 
case of Bansidhar vy, Bu Ali Khan (a) where the contract was to 
repay to the plaintiff a loin of Rs, 50 ona certain date in default 
to pay interest at Re. 1 per day, that is, at the rate of 730 per cent, 
per annum, It was held that looking at the entire contract the 
stipulation for interest was in the nature ofa penalty, Butina 
subsequent case Kunj Behari Lal vw, Nahi Baksh (3) the interest 
stipulated to be paid on default of payment without interest on a 
specified date was Rs, 24 per cent, per annum and it was held to be 
not penal. 


Coming to our Court the case that is most in point is the case of 
Arjan Bibi v. Asgar Ali Chowdhury (4), There the stipulation was 
for repayment of Rs, rod0 without interest within 2 months and 
rs days and iu default interest was charged from the date of the 
bond at the rate of annas 2 per rupes per month or 150 per cent, 
per annum, It was there held that the stipulation was one for 
payment of interest withia the meaning of section 2 of the Interest 
Act XXVIIL of 1855 and did not fall within section 74 of the 
Contract Act, This case followed Mackintosh v,. Crow (5) which 
was however a case of two rates of interest, The view taken 
therein about the application of the Interest Act was questioned 
and dissented from in subsequent cases. That decision however is 
not of much assistance to us in this case because there the interest 
payable on default was made to run from the date of the bond. 


Before éhe decisions by their Lordships of the Judicial Com- 
mittee of the Privy Council in Rani Sundar Koer v, Rai Shah 


(1) (1873) 19 Bom. H. C, R- 382. (2) (1880) I. L. R. 3 All. 260. 
(3) (1833) I. L. R.6 All. 64. {4) (1886)el. L. R, 13 Calc, 209, 
(5) (1883) I. L, R.g Calc. 689. 


. + 


579 


Cryin. 


ee 


1931. 


Veyra? 
Mahammad Raja 


Ve 
Naderajjama Mia. 


Suhrawardy, F. 


rl 


+ 


580 THE CALCUTTA LAW JOURNAL, [Von LIV, 


Civit. Krishen (1) it was firmly established that where interest was charg- 


1931. ed originally at-one rate and at an increased rate on default to 
Mahamaad Raja Tun from the date of the bond it was in the nature of penalty. But 
os where the interest was made to run from the date of default it was 
Naderajjama Mia. nota penalty. Inthe case of Xanı Sundar Koer (1) the bond 
Sukraward y Fe stipulated that additional interest would be paid by the mortgagor 
—— from the date of the exzcution both by increase of the general rate 
and by increased rate of compound interest and their Lordships 
dealing with the question as to whether the stipulation was by 
way of penalty observed “The Indian Courts have invariably 
held that where (as in the present case) the stipulation is retros- 
pective, and the increased interest runs from the date of the bond 
and not merely from the date of default, it is always to be consi- 
dered a penalty, because an additional money payment in that 
case becomes immediately payable by the mortgagor, Their 
Lordships accept that view of the statute, and it is unnecessary to 
discuss under what circumstances increased interest running only 
from default should or should not be considered a stipulation 
by way of penalty.” The question left open by their Lordships of the 
Judicial Committee was whether a stipulation for increased interest 
from the date of default should or should not be considered a 
stipulation by way of penalty. The question now before us was 
not exactly before their Lordships, This decision, it may be 
noted, was in 1906 long after section 74 was amended in 1899: 
Sundar Koer’s case (1) and several other cases of the Judicial 
Committee such as Raghunath Prasad vy, Sarju Prasad (2) and 
Asis Khan vw, Duni Chand (3) lay down that in a matter where the 
parties are at arms length and voluntarily inter into a contract 
the question of equitable consideration does not arise unless the - 
Court is prepared to find facts bringing the case under section 16 
of the Contract Act. The consideration upon which the learned 
District Judge in appeal in this case has interfered with the decree 
of the trial Court which he calls ‘equitable consideration’ is not 
justifiable, 
The question now before us requires examination of some recent 
decisions, I the case of Velchand Chhaganlal v, A. Flagg (4) the 
mortgagor received Rs, 2440 on a bond which he executed for 


° (1) (1906) L. R. 34 LA. 93; L L, R. 34 Calc. L503 5 C. L.J. 106. 
(a) (1923) L. R. 51 I. A. i01 
(3) (1918)23 C. W. N *i30 P, C: : 
en o. (4) (1911) I. L. R. 36 Bom. 164. 
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Rs, 5000, the’ balance of the amount of the bond being partly made 
up of interest calculated ona previous loan, The amount of the 
bond was made repayable in monthly instalments of Rs, so for the 
first x2 months and after that of Rs, roo for another 26 months and 
the balance at the end of the 39th month. In case of default in 
payment of any instalment the whole amount of the bond was to 
become cue at once and the mortgagor agreed to pay interest at the 
rate of 5 percent, per month or 6o per cent, per annum. It was 
held that both the addition of interest in anticipation in the amount 
of the bond as also the stipulation for enhanced interest at 60 per 
cent, per annum wers penal and therefore not enforceable in full 
under section 74 of the Contract Act, This case is no authority for 
deciding the question before us, for the facts there were different. 
In the case of 4, Muthukrishna Tyer v, Sankaralingam Pillai (r) 
the plaintiff sued on an instalment bond for Rs. 7: payable at half a 
rupee psr month in 142 monthly instalments, In default the bond 
provided that the defendant should pay interest at 3 pies per diem 
on the 8 annas and the total amount of all the remaining instalments 
due would become at once payable with interest at 190 per cent. per 
annum, The principal judgment of the Full Bench was delivered 
| by Wallis, J, who after discussing the previous authorities 
observed*: “There appears to me to be no substantial difference 
where, asin tha case referred tous, no interest atallis payable 
until default. In either casa there is a stipulation, on default in 
payment of the sum of money originally stipulated for, that the 
debtor should be liable to pay a further sum by way of interest at 
un exorbitant rate from the date of default, and that appears to me 
to be sufficient to make the stipulation penal in the very wide sense 
in which I think the word is used in the section,” The gist of that 
decision is that either in the case of two rates of interest or in the 
case of no interest for sometime and interest from the date of 
default the stipulation is only penal if the interest charged is 
exorbitant, In the case of Xhagaram Das v. Ram Sankar Das 
Pramanik (2) the bond was fora sumof Rs, 1500 a considerable 
portion of which was interest on the original sum advanced by way 
of loan and the promissory note carried interest at s7o pér cent, per 
annum from the date of default, There was a stipulation that the 
sum of Rs, 1500 would be repaid in ro instalments spread over 5 
years and no interest was payable up to the due date, but in default 


e 
~ 


(1) (1912) I. L. R, 36 Mad. 229, > 
* See page 251 —Ed. 
(2) (1914) I. L. R, 42 Calc. 652 $ ai C, L. J. a29- 


581 


CIVIL. 


aT aeria 


I931 
V 


Mahimmad Raja 
Mia 
Ve 
Naderajjama Mia, 
Suhrawardy, F. 


582 . THE CALCUTTA LAW JOURNAL, (Von. LIV, 


Sait the rate of interast was fixed at 75 per cent, per annum and there 
To3te was a further stipulation that in case of default in payment of any 
Mahammad Raja instalment the entire sum due would become at once payable and 
Mia carry interest at the above rate, It was held that the stipulation was 


Naderajjama Mia. by way of penalty inasmuch as it made the entire sum payable on 
the date of default together with interest thereon and the interest 
chargeable on default was exorbitant. It was further held that the 
facts of that case made it clear that the creditors were ix a position 
to take advantage of the embarrassment of their debtors and the 
bargain was unconscionable and therefore attracted the operation of 
section 16 of the Contract Act. Mookerjee J, after an elaborate 
consideration of the cases on this point observed* “ We adopt the 
principle, consequently, as fairly deducible fromthe more modern 
decisions that the Court is competent to grant relief whenever the 
rate of interest appears to the Court to be penal, ” 

From a review of the case law it would appear that when money 
is lent payable without interest within a certain period and to carry 
interest on default the stipu ation is not penal unless the rate is 
exorbitant, This view is justifiable for if the rate is exorbitant it 
comes within the words ‘if the contract contains any other stipula- 
tion by way of penalty’ added to section 74 in 1899, For the Court 
would then be entitled to infer that the high rate of interest was put 
not as a matter of actual contract between the parties but fer the 
purpose of either accelerating payment of the original loan or 
penalising the borrower for not paying within the time specified. 
Such 4 contract therefore contains a stipulation which may fairly be 
regarded as penalty. 

It does not look strange that there should bea distinction 
between a case where interest is charged at an exorbitant rate from 
the date of the bond and that in which itis chargeable on a sub- 
sequent date. In the first case the stipulation is enforceable unless 
it comes under section 16 Contract Act, In the latter case, however 
generously the lender may have acted towards the borrower or even 
if the debtor may have of free will agreed to pay at that rate, the 
stipulation is to be considered penal, But such is the policy 
of law, ° 

The following propositions are fairly deducible from the Wording 

*of section 74 of the Contract Act as it now stands and*the authori- ` 
ties upon it, Where ths bond stipulates that ths loan will carry no 
nterest fora period but in default of payment during that period - 
interest is to be changed from the date of default ;— 


Suhrawardy, F. 


© * See p. 85 of a3 C. L.J. 
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(1) Where interest is to be charged from the date of the bond, 
whatever the rate may be, the stipulation is in the natute of 
penalty, 

(2) Whete interest is to be charged from the date of default at 
the usual, ordinary, contract rate the stipulation is not in the nature 
of penalty, (This is not of much importance as if interest is charged 
at the ordinary rate the Court will not interfere with the contract 
even if the stipulation is held to be penal.) 

(3) Where the loan includes the sum advanced and future com- 
pensation or past interest due the stipulation for payment of interest 
at any rate from the daté of default is penal, 

(This is in accordance with the principle underlying illustration 
of section 74, added by the amending Act of 1899). 

(4) If the rate of interest is exorbitant the stipulation is penal, 

The contract that we have been called upon to consider in this 
case comes under 4th rule. It has been found that the bond was 
for the price of the paddy lent tothe mortgagors. The rate of 
interest is, however, 150 to 300% though the plaintiff charged only 
75% which too has been considered high, See illustration (d) 
section 74, Contract Act, It does not say that in default of any one 
instalment the entire amount of the bond would become due, but 
the rate of interest chargeable under the contract and actually 
charged is exorbitant enough to make the stipulation penal which 
may be relieved against, 

In this view of the matter I think the Court i; entitled to reduce 
the rate of interest though not on the ground on which the learned 
Judge has done so but on the express wording of section 74 of the 
Contract Act, The interest allowed by the lower appellate Court is 
not, in the circumstances, too low and we therefore affirm the decree 
of the learned District Judge, 

In the result the appeal fails and must be dismissed with costs, 

Graham, J. :—The only point involved in this appeal is as to 
the rate of interest which the plaintiff, the appellant before us, is 
entitled to recover. Ocher issues were raised in the suit as to the 
genuineness of the bond and the passing of consideration, but those 
issues have been decided in favour of the appellant, and, as they 


involve pure questions of fact, the concurrent findings thereop in the | 


Courts below must be accepted and cannot be disturbed in second 
appeal, 

The question as to interest has arisen in thig way. The plaintiff 
appellant; as purchaser of the right of the mortgagee (defendant 
No, 9), sued on a registered bond dated the 15th Falgun 1320 B, S, 
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executed by the defendant No, 1 and the predecessor of-defendants 2 
to 5 his case being that it was stipulated that Rs, 200 should be paid 
in instalments from 1321 to 1326 B, S, and that interest should be 
paid in default of payment of any instalment, The interest claimed 
was at the rate of 75 per cent, though the rate specified in the bond 
was 150 per cent, 

The defendants 7 and 8, described as subsequent purchasers of 
some of the mortgaged properties, contested the suit, and, in addi- 
tion to the issues on the merits referred to above, pleaded that the 
stipulation in the bond was by way of penalty and was not enforce- 
able. The trial Court found upon this issue.in favour of the plaintiff 
and gavea decree for the full amouat claimed with costs and 
interest on the principal amount at the bond rate, 

On appeal by the defendants that decision was modified by the 
Jearned District Judge of Noakhali who while expressing doubt as to 
whether the stipulation about interest could be brought within the 
strict wording of section 74 of the Contract Act, as only one rate of 
interest was mention:d inthe bond, held that the rate of interest 
was extortionate and reduced it to a5 per cent, per annum, 

It is argued on behalf of the appellant that the learned District 
Judge erred in Jaw in not decreeing the interest as stipulated in the 
mortgage bond. The question is wh-ther such stipulation comes 
within the terms of section 74 of the Contract Act, Thé first 
explanation in that section says that “A stipulation for increased 
interest from the date of default may be a stipulation by way of 
penalty”, and iliustration (d) cites the following example “A gives 
B a bond forthe repayment of Rs, 1,000 with interest at r2 per 
cent atthe end of six months, with a stipulation that in case 
of default, interest shall be payable at the rate of 75 per cent, 
from the date of default, This isa stipulation by way of penalty, 
and B is only entitled to recover from A such compensation as the 
Court considers reasonable.” 


Now in this case no interest was to bə paid if the instalments 
were paid on the due date, and it was only in the event of failure 
soto pay them that interest was to be paid, the rate stipulated 
being 15o per cent, per annum, although the plaintiff reduged bis 


claim to 75 percent. Ifthe bond had provided for gepayment of 


the instalments with interest say at ro or 12 per cent, with an 
increase of that rate to 75 per cent in the event of default it could 
not presumably have been questioned that the stipulation comes 
within the purview of the section unless there were speciabcircums- 
tances to justify such a rate of interest, It s argued however on 


¢ 
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bəhılf of the appellants that, as only one rate of interest is men- Civic.’ 
tioned tn the ‘bond, the case is not covered by the section, and that ‘can 

that being so the Court of appeal below ought to have enforced Mahammad a 
the contract strictly under section 2 of Act XXVIII of 1855, That Mia 
section provides that in any .w1 n which interest is recover- 
able, the amount shall be adjudged or decreed by the Court at 
the rate, if any, agreed upon by the parties and, it no rate’ shall 
have been agreed upon, at such rate as the Court shall deem 
reasonable,” | 

The argument advanced on behalf of the appellants appears 
to me to be fallacious for if, where two rates of interest are men- 
tioned, a stipulation to increase the rate of interest from x2 to 75 
per cent. on default of due payment of the instalments be held 
to be a penalty, a stipulation, such as we have in this instante, 
to substitute what is prima facie an exorbitant rate of interest in 
place of no interest at all must surely be deemed a fortiori to be 
a penalty on the principle tnat the greater includes the less, 
Can the position of the plaintiff be held to be any better by 
reason of the fact that he has not stipulated for an increase of 
interesi, but that he bas stipulated for 150 per cent in lieu of no 
interest at all ? 

The same contention that the Court if fettered by Act XXVIII 
of 1855 was put forward in a number of cases referred to by 
Mookerjee, J. in Kkagarav: Das v. Ram Sankar Das Pramanik 
(1) and was everruled one of the grounds given being that, if 
any other view were taken, there would be no limit to the extra- 
vagant and ex:ortionate extent to which the most usurious claims 
might not be carried in the name of interest, Other cases were 
also referred to in which the opposite view was taken, but 
Mookerjee, J. observed as follows : * 

" Notwithstanding the small group of cases to which we have 
referred, where a restricted view was taken of the authority of 
the Court to relieve against a penalty, the tide has turned back, 
and the more modern cases repudiate the doctrine that any rate 
of interest, however exorbitant, cannot be deemed to be penal.” 
He then went on tọ refer to the case of Miajan Patari vy. Abdul 
Jahar (2) where there wasa stipulation for payment. of interest 
at the rate of 75 per cent from the date of the bond on failure to 
pay the principal sum in two instalments on specified dates, it® 


(1) (1914) I. L. R., 42 Cale , 652; 21 C, L. J. 79. 
* See P. 84 of 21 C. L, J. 
(2) (f906) to C. W. N. 1020. 
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being held in that case that the stipulation was in the nature of 
a penalty. That case was very similar to the present one as the 
instatments were to be paid without interest, and the rate of 
interest payable in default was 75 percent. There is this difference 
in the two cases that in that case the interest was to be paid from 
the date of the bond whereas in the present case it was to be 
paid from the date of default only, 


In support of the argument that Ssction 74 of the Contract 
Act does not apply where only one rate of interest is mentioned 
in the bond, and that the Court is bound by Section 2 of the 
Act XXV III of 1855, reliance has been placed upon the juigment 
of Mitter, J. in the case of Arjan Dibi v. Asgar Als Chowdhurt (1). 
That case was referred to by Mookerjee, J. in his judgment in 
the case to which I have referred above, and was dissented from, 
In my opinion we ought to follow the later decision and hold 
that the stipulation for interest at 75 percent. and a fortiori at 
150 per cent. is penal unless there are special circumstances 
which can be deemed to justify so high a rate of interest. 
For Seetion 74 it is to be observed says “ may be a stipulation 
by way of penalty,” so that a discretion is conferred upon the 
Court. That that is so seems to be borne out by certain remarks 
made by their Lordships of the Judicial Committee in the case 
of Raw Sundar Koer v, Sham Krishen (a), “ The ‘ explanation’ 
to Section 74 of the Contract Act ” they observe * as amended says 
that a stipulation for increased interest from the date of default 
may be a stipulation by way of penalty, The Indian Courts h.ve 
invariably held that where (as in the present case) the stipulation 
is relrospective, and the increased interest runs from the date of 
the bond and not merely from the date of default, it is always to 
be considered a penalty, because an additional money payment 
in that case becomes immediately payable by the mortgagor, 
Their Lordships accept that view of the Statute, and it is unneces- 
sary to discuss under what circumstances increased interest running 
only from default should or should not be considered a stipulation 
by way of penalty,” 

The last® part of this passage indicates that there may be cases 
in which increased interest running only from default may bé stipu- 
lation by way of penalty, and, as I have already said, if £n increase 
in the rate of interest is penal,.a substitution of an exorbitant rate 
of interest in place of no interest must also. be penal. 


(1) (1886) L L. R. 14 Cale. 200. s 
(2) (1906) L. R. 34 1. A, 93 L L, R. 34 Cale, t50; 5 C. L, J. 106. 
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For the ‘reasons given I am of opinion that the rate of interest 
sued for in this case comes within Section 74 of the Contract Act 
and must be held to be penal notwithstanding the fact that only one 
rate of interest is mentioned in the bond. An ingenious argument 
was advanced on behalf of the appellant with the object of showing 
that in the particular circumstances of this case that rate ought not 
to be deemed to be penal, It is true, it is said, that 150 per cent., or 
even 75 percent, per annum may at first sight appear to be exor- 
bitant and therefore penal, but, if the circumstances are taken into 
consideration, it will be apparent that in reality it was not so, The 
terms of the loan were generous providing forrepayment of the prin- 
cipal in equal instalments extending over a period of noless than six 
years without any interest if payment was made on the due dates, 
Interest was only to be paid in the event of default and then too 
not from ths date of the bond but from the date of default, 
Therefore, it is argued, if the defendants failed to take advantage 
of these liberal terms and did not pay up within the time stipulated 
they have only themselyes to blame and the rate of interest 
_ Claimed ought not to be considered to be penal, Even however if 
allowances are made for these circumstances interest at 75 per 
cent must I think bs deem3d to bein the nature ofa penalty, and 
that being so it was open to the Court to give relief by reducing 


the “rate of interest from 75 per cent to 25 percent, I agree 
therefore that the appeal fails and must be dismissed, 
A. T, M, Appeal dismissed. 
d 
e f 


587 


CIVIL, 


1931. 
| nad 
Mahammad Raja 


Mia 


* 


Ve 
Naderajjama Mia. 





Grakam, F. 


585 


CIVIL, 


193 la 


SAt 


August, al. 


i aa 


1931, 
varad 


February, 2d. 


? ry 


THE CALCUTTA LAW JOURNAL, . (You, LIV, 


Before Sir Charu Chunder Ghose, Knight, Acting Chief Justice 
; and Afr, Justice Pearson, 


PABNA DHANA BHANDAR CO,, LIMITED.(IN 
LIQUIDATION) 


v. 


e 


PROMODE CHANDRA RAY AND OTHERS.” 


Limitation—HMorigage of unpaid calis On the shares issued by a Company— 
Resolution ef the Company fixing a certain date for payment of the unpaid 
calls— Mortgage not redeemed—Suit on mortgoge—Company going into ligii- 
dation —Sale in execution of mortgage decree~—Purchase of the unpaid calls 
by the mortgages -Sait for recovery of money against the share-helders— 
Period of Kinsitation~~Indtan Limitation Act (1X of 1908), Sch. 1 Art. 112— 
Time, when begins to rus, 

A certain Company called the City Brick Company Limited issued a number of 
shares which were partly unpald up. Oa 22nd September 1920 they mortgaged 
the unpaid calls on these shares to the plaintiff, the Pabna Dhana Bhandar Com- 
pany. By a resolution of the City Brick Company the unpaid calls were made 
payable on 31st August 1921. The share-holders took no notice of the calls. On 
25th April 1923, the plaintiff sued on his mortgage and obtained a decree on 17th 
April 1924. Meanwhile on 27th July, 1923 the ity Brick Company had gone 
into liquidation. On the 14th August 1921 the plaintiff bought the unpaig calls 
at the sale in execution of the mortgage decree, The plaintiff then sued for 
recovery of the moneys dye by the defaulting share-holders. The Liquidator of 
the City Brick Company was also made a party to thes@ suits t 


Held, that the suits were barred by limitation under the provisions of Art. 112 
of the first schedule to the Limitation Act, that as regards the defaulting share- 
holders viz., the defendants, time began to run from and after the 31st August 
1921. 


Appeal by the Plaintiff, 


The material facts will appear from the following judgment in 
S, A. Nos. 596 to 600 of 1929. 


Cuming’, J :—The facts of the cases out of which these 5 
appeals arise will be found set out in the judgment of the lower 
Court and it,is unnecessary to recapitulate them at length, 


Briefly they are these. There isa certain Company known as 


e *# Letters Patent Appeals Nos. 9 to 13 of 1931, against the decision of Mre 
Justice Cuming, dated the 24th Febuary, I93%, in Appeala from Appellate 
Decrees Nos. 596 to 600 of Ig29, against the deqrees of Nripendra Nath Guha 
Esq., Subordinate judge, 2nd Court, Pabna, dated the r1th September, 1928, 
reversing those of Moulvi Velayet Hosain, Munsiff 2nd Court, Pabna, dated 
the 25th February, 1928, 
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the City Brick Co, They had issued a number of shares which ae 
were partly unpaid up. On 22023 September 1920 they mortgaged 1931 


the unpaid calls on these shares to the plaintiff the Pabna Dnana Pabna Dhana Bhan. 
Bnandar Company. By a resolution of the City Brick Company sae pres (in 
the unpaid -call were made payable on 31st August 1921, v. 

Apparently the share-holders took no notice of the calls, : ey oe 

On 25th April 1923 plaintiff sued on his mortgage. Decree was 
obtained on 17th April 1924, 

Meanwhile on 27th July 1923 the City Brick Company had gone 
into liquidation, The plainuff bought the unpaid calls at the sale 
in execution of the mortgage decrees on 14th August ry24, 

Ele has now sued the share-holders. The first Court decreed 
the suit, The appellate Court dismissed them holding that they 
were barred by limitation, Two points have been urged in 
appeal, 

First that the correct Article of limitation is Article x20 and 
-not Article 112. 


Cuming, F- 


Secondly that time runs not from the 31st August rgzr but from 
the day that the liquidator was appointed, 


The answer to both these contentions is in the negative. 


The plaintiff appellant bought at the Court sale in execution of 
thei? decree the right, title and interest of the City Brick Company 
in the unpaid share capital, 


They could buy in this capital no higher right than the City 
Brick Company had. Time began to run against the City Brick 
Company on 3rst August rg21 and it therefore continued to run 
against the plaintiff who had purchased their right, title and interest, 
Obviously therefore the same article of limitation which applied to 
the City Brick Company applied to the purchasers which is Article 
112 for the purcnaser stood in the shoes of the City Brick Cum- , 
pany. Time therefore began to run against the plaintiff on the 31st 
August r921 and the Article which governs the case is Article r12, 
‘The appellant hag attempted to argue that when the liquidator was 
appointed a new’ period of limitation began to run ane that the 
article which governed it was Article 120, 


So far ag ‘the liquidator is concerned that may or may not be 
correct, It is wnnecessary to express any opinion. The appellant 
does not stand in the shoes of the liquidator nor does he derive his : 
title from bim. ; 

Theeappeals must fail and are dismissed with costs, 

Leave has been prayed for to file appeals under the Letters 
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Patent in these cases, I think these are fit cases in’ which leave 
should be granted, 

Against this decision the plaintiff preferred appeals under 
section 15 of the Lettera Patent, i 

Messrs. Krishna Kamal Maitra and Rabindra Nath Chowdhury 
for the Appellants, 

Mr, Surajit Chandra Lahiri for the Respondents. 

The judgment of the Court was delivered by 

C. C. Ghose, A. C. J.:—In these Letters Patent appeals, an 
attempt was made by the learned Advocate on behalf of the appel- 
lants to suggest that some point or points of law required considera- 
tion ; but, on examination of the facts, it appears that no point of 
law arises and that the matter involved is dependent ona question 
of fact, 

The position was as follows :—There was a Company called the 
City Brick Company Limited. That Company issued notices for 
payment of certain calls, These calls were not paid by the share- 
holders concerned. Thereafter, the City Brick Company Limited 
mortgaged these unpaid calls to the Pabna Dhana Bhandar Com- 
pany Limited. The mortgage was not redeemed and the result was 
that the mortgagees, the Pabna Dhana Bhandar Company Limited, 
had to institute a suit to enforce the mortgage. They obtained a 
decree and, in execution of the decree, they had to buy in the 
security mortgaged to them, namely, the unpaid calls, It appears 
that sometime after the date of the mortgage the mortgagor Com- 
pany went into liquidation Sometime thereafter the Pabna Dhana 
Bhandar Company Limited (we are informed that this Company has 
also gone into liquidation but that fact has no bearing on the point 
in issue) as purchaser of the mortgaged security, namely, the unpaid 
calls instituted the present suits for recovery of the moneys due by 
the defaulting share-holders. The Liquidator of the City Brick 
Company Limited was also made a party to these suits, The main 
question is—whether the suits were barred by limitation or not. 

There can be no doubt that as against the defaulting share- 


holders the gate of the default was the 3rst August zrg21, There- 
fore, as against the defaulting share-holders, namely, the defen- 


„dants in the present actions time began to run from agd after the 


3rst August Igar. If that was so then the présent suits were 
clearly barred under the provisions of Art, rr2 of the First Schedule 
to the Limitation Act, The question is—was limitation which, 
as is stated above, began to run against the defaulting share- 
holders on the gist August rgar interrupted in any ‘way by the 
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fact that the City Brick Company Limited went into liquidation at Civit. 


a certain date? The assignment of the mortgage in favour of 1931, 

the Pabna Dhana Bhandar Company Limited was long before the P bna Bias Bhan- 
date wher the City Brick Company Limited went into liquidation aa a el 
and the fact that the liquidator was a party defendant in these a 

suits does not improve the plaintiffs’ position in any way and does pone Chandra 
not show that there could have been in law any interruption of the eee 
running of.time so far as the defaulting shareholders were concern- Pa Bieta: oe 
ed. That being so, it must be held that Mr, Justice Cuming was 

right in the view which he took and these Letters Patent appeals 


must stand dismissed with costs, 


D. K, R. Leiters patent appeals dismissed, 


Before Mr, Justice M. N. Mukerji and Mr, Justice S. N, Guha, 


SURJA KANTA DAS AND OTSERS Giria 
P, 1931. 
JOGENDRA NATH DUTT awND otuHers,* Be saith 3r. 


# 

Limitation—Cioil Procedure Code (Act V of 1908), order 21, rules 22 and 90 
and Section 47--Non-sarvice of notice under order 21 r. 282—RExecution sale 
—Application to set aside sale—FPeriod of limitation—Hxtension of time— 
Indian Limitation Act (1X of 1908), Section 18—Applicability. 


An application to set aside an avotion: sale on the ground of non-tervice of 
notice under order 21, rule 22 of the Code of Civil Procedure, if it has to be made 
. under order 2r r. 90 of the said Code, must be made within 30 days from tha date 
of the sale and if itis to be treated as one under section 47 of the said Code, it 
must be made within 3 years of the date of sale, 


There may be circumstances under which timas may be extended under 
Section 18 of the Limitation Act. 


Appeal by the Applicant, j 
Proceedings under O, 21. r, go of the Code of Civil Procedure, 

The material facts will appear from the judgment, 

Mr, Panchanan Ghose for the Appellants, 

Mr, Saiknérg Nath Banerjee for the Respondents, i 


*Appeal from Appellate Order No. 171r of 1931, against the order of J. Do : 
Esg, District Judge of Bankura, dated the roth December, 1930, modifying the 
order of Babu Robindra Kumar Dutta Gupta, Mundt, Khatra, dated the d 
3ist August, 1929. ——— 
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The judgment of the Court was delivered by 

Mukerji, J :—The Courts below inthis case have proceeded 
on the view that there was no period of limitation prescribed for 
a case of this vature, W at bas happened is that the said Courts 
have foundon an application which the respondents made for 
setting aside an auction sale, that notices under order 21, rule 22 
of the Code had been suppressed but that although the said 
application was made in point of fact beyond even six years from 
the date of the sale, the application was in time, The sale 
took place on the 22nd February, 1923 and the application was 
made on the 6th April, r929. This view on the question of 
limitation is not correct. Non-service of the notice under order 
21, rule 2z Code of Civil Procedure no doubt makes the sale a 
nullity but if the sale has to be set aside and if an application has 
to be made under order 21 rule go Code of Civil Procedure for 
that purpose, it must be made within 30 days from the date of the 
sale ; and if it is to be treated as one under section 47 Code of Civil 
Procedure the allegation being that there was no service of notice 
under Order 21, rule 22, it must be made within three years from 
the date of the sale. Of course the time may be extended if 
circumstances which would attract the operation of section 18 of 
the Limitation Act, are proved by the party who applies for such 
anextension, But the question has not been considered by any 
ofthe Courts below from this point of view. The respondents’ 
allegation was that they had come to know of the sale in Chaitra 
1335 B.S. If that allegation be true and if it be found that want 
of knowledge on the part of the respondents is attributable to 
some fraud on the part of the -appellants so as to bring the case 
within section 18 of the Limitation Act, then the respondents of 
course are within time in making the application, But this ques- 
tion has not been considered by any of the Courts below 

In our opinion the order which the Court below has passed 
ought to bs set aside and the case should be sent back to the said 
Court in order that the question of limitation may be properly deter- 
mined, The findings-of fact arrived at by the Courts belowas regards 
non-setvice of the notice under Order 21 rule 22, will not be 
allowed to be re-opened, The appeal is thus allowed and the case 
is remitted to the Court of the District Judge to be dgalt with in 
“accordance with the directions given above. We emake no order 
as. to costs, 
D. K. R Appeal allowed : Case. remanded, 

a ae ae * 
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Before Mr, Justice M, N, Mukerji and Mr, Justice 
S. N, Guha, 


AMALABALA DASI 
0. 


SARAT KUMARI DASI AND ANOTHER," i 


Furisdiction—Execution of decree—Refusal by executing Conrt—Execuiing 
Court, powers of—Validity of decree, when can be questioned by executing 
Court. 

The proposition laid down in the Full Bench caseof Gorachand vw, Prafulla 
Kumar (1) viz., “ Where a decree presented for execution was made by a Court 
which apparently had not jurisdiction whether pecuniary or tertitorial or in respect 
of the judgment-debtor’s person, to make a decree, the executing Court is 
entitled to refuse to execute it on the grouad that it was made without jurisdic- 
tion. Within these narrow limits, the executing Court is authorized to question 
the validity of a decree, ’’—means that the execating Court would be competent 
to refuse to execute fhe decree only when en the face of the decree it would 
appear that the Court which passed it had no jurisdiction. The expression ‘the 
decree’ signifies ‘the decree and the papers relevant for the purpose of under- 
standing it? The proposition does not mean that if there isa clear statement 
upon the plaint which gives the Court jurisdiction [to entertain a suit and if upon 
the basis of that jurisdiction the decree is passed by the Court without there 
being a challenge by the defendant as regards the territorial jurisdiction of the 
Court to pass the decree, it remains open tothe defendant to question the juris. 
diction of the Court after the decree haz been made. 


Appeal by the Decree-holder, 

Application for execution of decree. 

The material facts will appear from the judgment, 

Messrs, Panchanon Ghosh and Durgadas Roy for the Appellant, 

Mr, Nasim Ali for the Respondent, 

The judgment of the Court was as follows :— 

In this case the Subordinate Judge has refused to execute a 
decree passed on the Original Side of this Court, upon the ground 
that the decree-holder had fraudulently brought a suit on the 
Original Side of this Court when this Court had no tewitorial juris- 


diction to pass a decree in the suit. He has purported to act upon 
the Full Bènch decision of this Court in the case of Gora Chand 


* Appeal from Original Order No. 199.0f 1931, against the order of Babu 
Rashbehari Barman, Subordinate Judge, third Court of 24-Perganas, dated the 
11th Aprfl, 1931. a 

(1) (1925) ILL, R, 53 Cale. 166 542 Ci L. J. 3. 
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Haldar v. Profulla .Kumar Roy (1). What has happened is this: 
the decree-holder as plaintiff, instituted a suit on the Original Side 
of this Court for recovery of asumof money from the judgment- 
debtors on giving up her charge on a certain property under a mort- 
gage bond which the judg ment-debtors had executed, In the plaint 
that was filed, it was definitely averred that the money had been 
advanced in Calcutta and that the mortgagors had agreed to repay 
the loan with interest in Calcutta, as provided in the deed. In the 
plaint it was definitely stated that the cause of action for the suit 
had arisen in Calcutta, As the defendants who were then residing 
outside the local limits of the Ordinary Original Civil Jurisdiction 
of this Court, the plaintiff asked for and obtained leave to institute 
the suit under clause (12) of the Letters Patent, The suit was not 
contested ani anexparte decree was obtained which formed the 
subject-matter of the execution and in connection with which the 
order appealed from has been made by the Subordinate Judge. The 
Subordinate Judge has, upon certain materials to which he has 
referred in his judgment, came to the conclusion that there was 
nothing to show that there was any contract for the repayment of 
the money in Calcutta as was the plaintiff's case ; and he’ has held 
that there is no satisfactory evidence to show that the money was 
advanced in Calcutta, On these grounds he has come to the con- 
clusion that the suit was fraudulently instituted on the Original,Side 
of this Court and the said Court had no territorial jurisdiction to 
pass the decree, 

We are clearly of opinion that it was not within the competency 
of the executing Court to challenge the validity of the decree which 
this Court in itg Original Side had made, upon the ground on which 
the order of the Subordinate Judge has been made, It is quite true 
that an executing Court is competent to refuse to execute a decree 
if it finds that the decree was made without jurisdiction, But the 
limits of the powers of an executing Court in this respect have been 
very definitely prescribed by the Full Bench decision of this Court 
in the case of Gora Chand (1) (supra), on which the Subordinate 
Judge purports to have proceeded but which, in our opinion, he has 
entirely misappreciated, What has been laid down in that case is 
this; “ Where a decree presented for execution was madé bya 
Court which apparently had not jurisdiction, whether pecuniary or 


_ territorial or in respect of the judgment-debtor’s person, to make a 


decrée, the exécuting Court is entitled to refuse to execute it on the 
ground that it was made without jurisdiction, Within these narrow 
e z 


(1) (1925) L L. R, 53 Cale, 166; 4420. L. Jit. 


Vou. LIV.] . HIGH COURT, 


limits, the executing Court is authorized to question the validity of 
‘adecree.” The word ‘apparrently’ used in connection with the 
proposition laid down by this Court, isa word which must always 
be very caréfully kept in view. What the proposition means is that 
the executing Court would be competent to refuse to execute the 
decree only when on the face of the decree it would appear that 
the Court which passed it had no jurisdiction, When we say ‘the 
decree’ we mean the decree and the papers relevant for the pur- 
pose of understanding it, The proposition does not mean that, 
if there is a clear statement upon the plaint which gives the Court 
jurisdiction to entertain’a suit and if upon the basis of that jurisdic- 
_tion the decree is passed by the Court without there being a 
challenge by the defendant as regards the territorial jurisdiction of 
the Court to pass the decree, it remains Open to the defendant to 
question the jurisdicton of the Court after the decree has been 
made and in the course of its execution, That was exactly ‘what 
was intended to be guarded against by the decision which the Full 
Bench passed in the case refered to above. 


We are of opinion that the learned Judge’s order is entirely 
wrong, We accordingly allow the appeal and set aside the order 
appealed against and direct that the execution be entertained and 
dealt with in accordance with law, The appellants is entitled to 
her costs in this appeal, Hearing fee is assessed at three gold 
Mohurs, 


The record must be sent down as early as possible. 


D, K, R. Case sent back, 
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_ Before Sir George Claus Rankin, Knight, Chief Justice 
. and Mr, Justice Pearson, 


Civit, RAHIMUDDI LUPTI . 
1931. ; 
ere D, 


May, 14, 18. 
= JOGENDRA KUMAR SINGHA AND OTHERS.*, 


LIV, 


Execuiion— Bengal Tenancy Act (VII of 1885 as amended), Sec. 148 Cl. (0)— 
Decree for arrears of rent, assignment 0f—Landlora’s interesi not assigned- 
Execution of decret——Decree, if can be executed asa simple money decree wm 


Civil Procedure Code (Act V of 1908), O. ar R. 16. 


The assignee of a decree for arroars of rent who has not obtained assignment 
of the landlord’s interest cannot make an application to execute the decree even 


as‘a simple decree for money under the Code of Civil Procedure, 


The provisions of section 148 Cl, (0) of the sew Bengal Tenancy Actis a bar 


to such an application. 
Sm. Bijan Bala Dutt v. Mathurawath Sikdar (1) followed, 
Appeal by the Petitioner (Assignee of decree). 


Application for execution under O, 21, R, 16 of the Code of 


Civil Procedure, 


The material facts will appear from the eee of the learned 


Chief Justice, 


Messrs, Hemendra Chandra Sen and Satyendra Chandra Sen for 


the Appellant, 
Mr, Asitaranjan Ghosh for the Respondent, 


Cc. A. Y 


The judg ments of the Court were as follows :— 


May, I8. 


Rankin, C. J. s—JIn this case, one Satis Chunder Sikdar 


a obtained a decree for arrears of rent of two tenures and the question 
before us is whether or not the appellant as transferee of that decree 
is entitled to apply for execution under order XXI rule 16 Code of 
Civil Procedure notwithstanding the provisions of section 148 (o) of 
the Bengal Tenancy Act as it now stands, clause (o) being the same 
as the previous clause (h). The decree set out separately the 


* Appeal from Appellate Order No. 409 of 1930, against*the order of Shib 
° Charan Sil Esq , Subordinate Judge of Faridpur, dated the 7th May, 1930, affirm- 
ing the order of Babu Hem Chandra Sanyal, Mamit, Faridpur, dated the 20th 


° July 1929. o i 


(1) (1930) 35 C. W. N. 51, 


Vou, LIV,] . AIOH COURT, 


amount claimed in respect of each tenure and, so far as I have 
examined the decree, the only matter which renders it doubtful 
whether it is so moulded as to be capable of execution in respect of 
each tenure’ separately so as to pass the tenure under the Bengal 
Tenancy Act is the circumstance that, so far as the order for costs is 
concerned, there may be a difficulty in saying that that hag been 
Separately assessed in respect of each of the two tenures, It is not 
necessary for our present purpose to decide the matter; but Iam 
not satisfied that under the recent case of Profk/la Nath Tagore v, 
Satya Bhusan Das (r) the decree was moulded in such a way 
as to enable executioh under the decree to pass the complete 
tenure upon an execution sale under Chapter XIV of the Bengal 
Tenancy Act, In these circumstances, when the appellant applied 
to be allowed to execute this decree, the Courts below refused to 
allow him to do so and they said that clause (o) of section 148 of 
the Bengal Tenancy Act prevented his being allowed to do so. 


In this appeal, Mr. Sen for the appellant argues upon two lines, 
First of all, he says that, assuming this decree to bs a rent decree 
in the full sense of the word, the effect of clause (o) is not to pro- 
= hibit execution on the part of the transferee altogether but merely 
means that the transferee can only have the decree executed on the 
footing that it is a money decree, Upon that contention, Mr. Sen 
has the misfortune to have recent decisions against him, It is quite 
true that, in the case of Afanuratian Nath Das v. Hari Nath Das 
(2), Sir Asutosh Mookerjee did not finally decide that point ; but 
quite recently my brothers Mukerji and Mitter, JJ. have followed 
the decision of Mr, Justice Richardson and Mr, Justice Walmsley 
in the case of Goljan Bibi v, Nafar Ali (3) holding that the clause 
forbids the assignee of a decree for arrears of rent to make any 
application to execute the decree even as a simple decree for money 
under the Code of Civil Procedure, In my judgment, that is the 
prima facie and natural meaning of the words used by the legislature 
and, speaking for myself, Iam well content to follow that decision, 
It has been argued that, if one looks at the policy of the matter and 
considers in particular that the legislature has not forbidden the 
assignment of a decree for arrears of rent, there is some presumption 
that the only thing which the legislature desires to prohibit is exe- 
cution by an afsigpee of such a character that the execution sale 


(1) (1929) Li R, 56 I. As 238. (2) (1904) I Gi L. J. 500. 
(3) (1917) 28 C. L. J. 163. [lt should be Sudhaxya Kumar Poddar v, Goy. 
ranga Chuadra Sahu Chowdhury, (1917) 41 1. C. 542 —Rep.] 
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would pass the holding or tenure, Iam not at all sure that the 
policy of the legislature is limited asis suggested, There is some 
reason for thinking that the motive of the legislature is to prevent 
landlords from assigning rent decrees to co-villagets or other 
people who would make a point of troubling the tenants with suits 
for arrears at the same time that the landlords might be suing the 
tenants for subsequent years. In the caseof Gopal, Chandra 
Kundu v, Doeastulla Sheikh (M. A. 188 of 1917) (1) Mr. 
Justice Woodroffe and Mr. Justice Smither dealt with the policy of 
the section and said that it was “to secure that strangers to the 
land should not be allowed to speculate in decrees for rent and 
possibly harass the tenants and that the only person who could 
execute was the person who at the time of execution was entitled 
by reason of a vested landlord’s interest to demand rent.” It does 
not seem to me that it would be safe to desert the plain and natural 
meaning of the language of the section upon any theory that has to 
be based on the supposed policy of the legislature. 


The second point taken by Mr, Sen is this: Assuming that, in 
the case of a rent decree in the proper and full sense of the word, 
the prohibition against giving execution to an assignee is absolute, 
nevertheless that does not apply toa suit for arrears of rent unless 
the suit is so constituted that it would result in a rent decree ig the 
strict sense of the expression, He says on this footing that the pro- 
hibition would not apply at all, for example, to a suit by a co-sharer 
for his share of rent ; it would not apply at all if one of the tenants, 
for example, was omitted fromthe record, That argument, in my 
judgment, cannot be at all accepted. Section 148 contains a series 
of provisions giving exceptional procedure to a suit for arrears of 
rent, Whether those provisions are to apply or not, has never been 
thought to depend upon ascertaining atthe beginning of the suit 
whether it is capable of resulting in a true rent decree such as would 
pass the holding of the defendant under chapter XIV. The present 
suit was brought as a rent suit and it was brought under the proce- 
dure prescribed by section 148. But I find that, in the case of 
Masnuralian, Nath Das vw. Hari Nath Das(2) to which I have 
already referred this very question was raised and answered against 
the contention of the appellant by Sir Asutosh Mookerjee. In one 
place, he. says this: ‘' Inthe second place, the °construction is 
open to the objection that it is based upon the assumption that the 


(1) (1918) 28 C. L. J. q3n. l i 
(2)*(1904) 1 C. L. J. 50 


Vou, LIV.] HIGH COURT. 


restriction imposed by clause (h) is applicable only to cases in which 
the decree may be executed in the manner provided and with the 
consequences stated in chapter XLV ;for obviously in cases in 
which, a rent decree can be executed with the same effect as a mere 
money decree (for example, decrees for their own share of the rent 
obtained by co-sharer landlords), it would not only be needless to 
say that the assignee of such a decree can execute it asa money 
decree, but it would be meaningless and indeed incorrect to say 
that the assignee of such a decree when he has obtained an assign- 
ment of the landlord’s interest can execute it inthe manner pro- 
vided in chapter X1V and with the consequences described there- 
in ; for by the very nature of the decree the assignor could not 
execute it in that way and the assignee cannot claim higher rights 
than those possessed by his assignor. In order tojsupport the alter- 
native construction with which we are dealing, we must, for the sake 
of consistency hold, that clause (h) as well as the other clauses of 
section 148 must be limited in their application only to suits for the 
recovery of the entire rent and must be held inapplicable to suits by 
a co-sharer landlord for his share of the rent, Sucha limited con- 
struction has never been placed upon this section and, upon exa- 
mining the decided cases upon the various sections of the Act, with 
reference to their applicability to suits or proceedings by co-sharer 
landlérds, we are met with the difficulty that it is hardly practicable 
to harmonise them; and later on, inthe same judgment, “In 
this state of the authorities, we are unable to accept the suggestion 
made by the learned vakil for the respondents that we should hold 
that the provisions of section 148 of the Bengal Tenancy Act have 
no application toa suit instituted by a co-sharer landlord for reco- 
very of his share of the rent; and as we have pointed out above, 
unless we put this restricted construction upon section 148, there 
is considerable diffculty in holding that the true effect of clause (h) 
is merely to prevent an assignee of a rent decree from executing it 
in the manner provided in chapter XIV, unless heis also the 
assignee of the landlord’s interest.” In the present case, there is a 
further answer to the second point taken by the appellant and that 
is this: It may be disputed whether the decree was if the end so 
moulded as toenable the éxscution sale to pass the complete 
interest in each gf these two tenures ; but at the time of the plaint 
and at the time of the hearing it was perfectly possible that the suit 
should result in a decree that would be so moulded as to pass the 
interest in the tenure in the manner describedeby the Privy Council 
in the case of Prafulla Nath Tagore v Satya Bhusan 
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Cw. Das (1), That being so, it is vary difficult indeed to , suggest -that 
1931. _ sectifn 148 of the Bengal Tenancy Act does not apply to this suit, 
Rahimuddi Lupti For these reasons, Iam of opinion that this appeal fails and 
] opinie Kumar MUSt be dismissed with costs, hearing-fee—three gold mohurs, 
Singha, Pearson, J. :—I agree. 
Tenn CF op, x, R. l Appeal dismissed, 


(1) (1929) L. R, 55 1. A. 238, 


INDEX OF CASES, 


Vol. LIV. . 


* 


as a 


PAGE, 
Absolute estate—Gift to dauzhter for maintenance—Miras Talukdari 
Patta—Patni Talukdart Patta— Malik’ import of —Condition that taluk 
should not pass to the grantee’s daughter's heirs, if valid—Condition 
restraining the alienation—Condition giving a right of pre-emption— 
Gift over-——Defeasance clause on failure of male issue of the grantee— 
Continual residence. 


' The words ‘Miras Talukdari Patta’ imply a permanent and heritable estate. 
The words Putni Talukdari Patta import a permanent heritable estate subj- 
act to a fixed rent, 


The word Malik imports full proprietary rights, unless there is something 
in the context to indicate an intention to the contrary 


The condition in the Patta that the Taluks should not in any case pass to 
the ‘heirs of the daughters of the grantee does not imply an estate to be 
determined on the death of the grantee. It is an attempt to alter the 
legal course of succession to an absolute estate and is therefore void. 


The condition in the Patta that neither the grantec (daughter) nor her said 
heirs should transfer the taluks or any part thereof by way of gift except a 
gift for a religious purpose, which also should not exceed five pathis, is 
repugnant to the absolute estate and is void. 


The condition giving a right of pre-emption to the grantor and his heirs in 
certain events implies a power of sale and is inconsistent with the notion 
of an estate for life. l 


A defeasance clause provided that if the persons designated as the heirs of 
tbe daughter, that is, her sons, their male descendants ceased to exist, the 
Taluk should revert to the grantor and his heirs. 


Held; that the event referred to being an indefinite failure of the male issue 
of the daughter, the attempted gift over was void. 


The condition in the lease as to continued residence was of no binding 
effect. 
e 


A Windu may give a property by way of executory gitt upon an event 
whichis to happen, if at all, immediately on the close of a life in being 
and in favour of a person born at the date of the gift, and such a gift over 
might be a sufficient indication that only a life estate to the first taker 
was intended., Srijukta Saraju Bala Qebi v. Srimati vai . 


Dehi “ah wee Gz a 7 ie Mra 
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Accused, benefit tq—Evidence leaving a reasonable -doubt in the mind; see 
Murder charge eee eee 

Act, Provisions of an existing, eee into sheen Act—Addition to 
the former Act, not expressly mide applicable to the subsequent Act, 
effect of ; see Appeal, if lies a a 

—, Section of, construction of; see Notice of dissolution a oe 

—, Special and general, rules as to construction of ; see Appeal, i lies 
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—— ] of 1872, Sec. 13 (a) ise as ‘we see 
—— I of 1872, Secs. 115, 116, 117 sis shes -A 
— I of 1872, Sec. 116 
—— IX of 1872, Sec. 11 
—— IX of 1872, Sec. 16 
—— IX of 1872, Sec 23 
—— IX.of 1872, Sec. 74 
— IX of 1872, Sec. 264 oo ies 
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—— I of 1877, Sec. 42 

—— XVIII of 1879 Sec. 13 (f) 

—— XXVI of 1881, Secs. 4, 9, 13 

——— IV of 1882, Secs. 7,41 

—— IV of 1882, Sec. 53 “as l sai vee ees 
—— IV of 1882, Sec. 55 (6) (b) si ois see ose 
—— JV of 1882, Sec. 59 last clause 

—— IV of 1882, Sec. 67 (d) 

—— IV of 1882, Sec. 72 oe 

_—— IV of 1882, Sec. 72 aoe 


_—— VIII of 1885, Secs. 26C, 26F ae 
—— VIII of 1885, Secs. 49, 66, 102 (h) Sen 
~—~ VINI of 1885, Sec. 103 om 


——-— VIII of 1885 as amended, Sec. 148 Cl. (a) 

-—— VIII of 1885, Secs. 174 ;174A CL (2) va “es 

—— VIII of 188s, as amended by Act IV of 1928, Secs. 174, 174A, Cl. (2) 
Proviso or ve Js see 

_—~— VIII of 1885, Secs. 178, 179 sea 

—— VIII of 1890, Secs, 4 (2), 25 


—— IX of 1894, Sec. 24 i 
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Admigsibillty— Medical ewidence obtained forcibly, if ce ee 
of accused, whether necessary for examtnation—Authority of the Police 
tP? search the person of the accused—Rights of the Police underesec- 
tions Sr, 52 and szof ths Criminal Procedure Code (Act V of 1898)— 
Provisions for search under the Prisons Act (Act IX of 1894)—High j 
Court when to interfere with the verdict of the Furye 


ofer Lort-Williams, F :—Medical evidence d@rived from the examination of = 
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PAGE, 

Admissibility—(Gonéd.). l 
the accused by'forcibly- taking hold ot him and examining the body medi- 

cally for the purpose of qualifying som medical witness to give evidence 
against the accused is not admissible. It is quite contrary to the spirit 


of the law that evidence should be obtained in this way. 


It is incumbent upon the Crown to prove that the accus ed consented, before 
such evidence is received. Any such examination without the consent of 
the accused would amount to an assault and the Police are not: entitled ° 
without statutory authority to commit assvults on. prisoners for the pur- 
pose of procuring evidence against them. 

That it was not intended that the High Court would upset the verdict of 
juries unless ıt came to the conclusion that they were perverse, that is to 
say, that the jury deliberately refused to do their duty as jurors or that 
they had failed to comprehend the evidence. Uñder section 307 the High 
Court has to give due weight both to the opinion of the e Judge and of 
the jury. 

Per S. K. Ghose, F :—Under section 51 of the Code of Criminal Procedure 
the Police have the power to search an arrested person. 

The provision is that -the Police Officer may take into custody all articles 
and seize offensive weapons found upon the prisoner. This does not.mean 
that he is to shut his eyes to other things. He my, and should, take 
note of anything worthy of attention, suchas marks of injury, and if 
called as a witness he may depoge to such marks. 


These provisions are made in the interests of proper investigation and they 
are not dependent on the consent of the arrested person. 


Under the Prisons Act also a prisoner is liable to be searched and there 
again consent would not bz neckssary. 


Examination by a doctor is specially provided for by section 24 of the 
Prisons Act. Nevertheless the examination of an arrested person in 
hospital by a doctor, not for the benefit of the prisoner's health, but 
simply-by way of a second search, is not provided for by the Code, and in 
such a case the doctor may not examine the prisoner without his consent. 
In the case of a medical examination, however, mere absence -of consent 
would not amount to an assault in the sense in which that offence is 
defined in the Indian Penal Code. Emperor v. Bhondar eh 499 


in evidence—Letter written by one of the partners immediately 

after dissolution, informing Bank of dissolution of partnership ; see Notice 
of dissolution vine es 516 
in evidence—-Road Cess Return , see Presumption bse aso 
Admission by counsel that by non-registration of Document, which isa e 
transfer of debenture creating a floating charge, immovable property of the 
mortgagor not affected—Mortgugee, if cin contend the non-applicability 
of Registration Act ; see Charge vel 117 

Adverse possession—Intention—Husband allowed to deal with property 

Husband fraudulevtly causing tbe name of hls son to b> entered in ache 
æ landlord’s Sherista ; see Estoppel ” aie vee 151 





è 
Vor. LIV.] INDEX OF CASES. 


+ é ‘ips A ta 
Adverse possession, if can be presumed from the adverse possegsion of the’ 


super-incumbent stratum of stone and gravel ; see Putni 


Agreement to finance litigation in consideration of having a share of the pro- 
perty, if recovered, if per se opposed to public policy; see Champertous 
contracts. a ia 

to sell trust property by trustee—Suit for recovery of money 

with declaration of charge in respect of—Plaintiff, if can rest upon the 

e permission of the Court—Permission, either obtained by fraud or conceal- 
ment with which the plaintiff was not coanected ; see Mutwalli 


Amalnama, if lease-~Amalnama, construction of ; see Injunction 


~, though a lease, unregistered, could be used for collateral pur- 
pose ; see Injufiction 


= 








tsa 


——-—-——-, unregistered—Authority given to the tenant to erect pucca 
structure on the land, if can bs exercised ; see Injunction 


Appeal, if can be confined to partition only—Suit for declaration of title toa 
share in the properties, for partition of that share and for injunction res- 


training the auction-purchaser from aang possession under his purchase ; 
see Court-fee 


——~, if lies—Land Acquisition Act (I of aja Act XIX of 1021 
—Caleutta Improvement Act, (Bengal Act V of 1911) —Calcutia Improve- 
ment (Appeals) Act (Beng. Act XVII of 1911)—Award of Calcutta 
Improvement Tribunal, finality of—~Appeal to Privy Council not compe- 
tent--Rules as to construction of special and general Acts. 


Held, on a proper interpretation of the Calcutta Improvement Act, Beng. 
Act V of rors, the Calcutta [Improvement (Appeals) Aot, XVIII of 1911, 
and the Land Acquisition Act, I of 1894, as amended by Act XIX of 1921, 
that an appeal does not lie to His Majesty in Council from a judgment and 
decree of the High Court, Calcutta, on appeal from an award of the 
Calcutta Improvement Tribunal in respect of land compulsorily acquired 
under the Calcutta Improvement Act, (Beng. Act V of 1911) 


Where certain provisions from an existing Act have been incorporated into a 
subsequent Act, no addition to the former Act, which is not expressly 
made applicable to the subsequent Act, can be deemed to be incorporated 

_ init, atall events if jt is possible for the subsequent Act to function 
effectually without the addition. 

Where a statute is incorporated by reference into a second statute, the 


repeal of the first statute does not affect the second ; despite the death of ` 


the parent Act, its offspring survives in the incorporating Act. The 
Secretary of State for India in Council v. The ‘Hindustan‘Co- 
: ‘operative Insurance Society Limited 
6 


by directors of company against an order directing the windifig-up 
of the company-—-Procedure—Majority of contributories concurring, 
in the filing of appeal ; ; see Winding-up 





to Privy Council, if hes—-Appea! agaigst the decree of High Court on 
appeal from an award of the Calcutta Improvement Tribynal—Land com- 
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Appeal—(Conid.). 
pulsorily acquired under the Calcutta Improvement Act ; see Appeal, if lies 14 
to Privy Council not competent—~Appeal against the decree of High 
Court on appeal from an award of the Calcutta Improvement Tribunal , 
~~Land compulsorily acquired under the Calcutta Improvement Act ; see 


Appeal, if lies ` i i ‘ws ae 14 
Appellate Court, discretion of, in paame additional evidence, when to be 
exercised ; see Mortgage, redemption of ae bis I 
Court admitting additional evidence—Necessity foe recording ° 
reasons ; see Mortgage, redemption ° ja i i 





Court admitting additional evidence—-Reasons to be TNE E 

Points to which evidence to be confined should be specified and record 

on its proceedings the points so specified—Civil Procedure Code O. 41, 

r. 37 (2) and 29; sce Morlgage, redemption of T I 
Application for delivery of possession by auction-purchaser under O. 21I, R. 95 

of the Code of Civil Procedure~Limitation Act, Sch. I. Art. 180—Time 





when runs ; see Limitation Wie sie ia 241 
for restitution under section 144 of the Code of Civil Procedure 
is governed by Article 181, Sch. I of the Limitation Act ; see Limitation 506 
——-- to be made party toa mortgage suit by some of the heirs of the 
mortgagee ; see Mortgage suit ie sa pni es 113 
io set aside an auction sale on the groynd of non-service of 
notice under O. 21, R. 22 of the Code of Civil Procedure ; see Limitation 591 


Arbitration—Jidian Arbitration Act (IX of 1899) Sec. 12—Enlaragement of 
time by arbitrators—Question of tumpire’s jurisdiction, when res udi- 
cata—Misconduct—Arbitrator taking legal advice and refusing to state 
spectal case~—Unexplained delay in prosecuting appeal—~Costs. 

On an application by the respondent to set aside an award on the ground, 
inter alia, that an agreement (which provided for submission to arbitra- 
tion).was made by his partner without his authority and that he was not 
bound by it : ~ 

Held, that the question of the umpire’s jurisdiction was res judicata bet- 
ween the parties by reason of a previous decision of the Court, which in 
remitting the matter to the umpire proceeded upon the footing that there 
was in existence a submission to arbitration binding upon the respondent. 

Where an arbitrator, in making the award, exercises his own judgment in 
‘deciding the issues in the case and does not leave their determination to 
an outsider, the award isnot bad nor the arbitrator guilty of misconduct 
because he took independent Jegal advice upon general matters of Jaw and 
refused; in the exercise of his discretion, to state a special case. 

Costs may be refused to #party guilty of unexplained delay in the conduct 


of an appeal to the Privy Council. _ n 
Observations of Lord Buckmaster in Banga Chandra Dhur Biswas v, Fagat e 
Kishore Chowdhuri referred to. $ 


Arbitrators have no power, after expiry of the period originally fixed, to 

enlarge the time for making their award, and an awardemade by them 

after such purported extension qf time, is bad. Louis Dreyfus and -a7 
z Company +. R. A. Arunachala Ayyar a eee "372 
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Arbitrator, if can enlarge time for making award, after expiry i period ori- 
ginally fixed ; see Arbitration n gia 
Arbitrator, if guilty of misconduct—-Arbitrator taking en: advice upon 
general matters of law and refusing to state special case—Arbitrator 
exercising his own judgment in k deciding the issues in the case ; see 
Arbitration Jo is 
Assault— Medical evidence derived from examination of the accused by forcibly 
e taking hold of him—Consent of accused necessary ; see Admissibility 
Assessce, if can be assessed upon any figure of profits not warranted by 
evidence before the authorities—Assessment under section 23 (3) of 
Income Tax Act ; see Assessment an wee 
Assessee, cannot she allowed to pick and choose the year in which he will 
treat a debt as bad ; see Assessment ‘e ve 
Assessee, to prove his claim to set off—Debt claimed to be set toffi is an old 
debt—Burden of proof ; see Assessment g S 
Assesses wanting to. deduct certain sum as bad debt—-Burden of jooi: 
see Assessment 


Assessment—Caleutt: Municipal Act [LIT (B. C.) of 1923] Section 127 
Clauses (a) and (6)—Consideration as to whether the area has been 
Sully developed or not, when relev int—'Depreciation,’ significance of— 
Indian Limitation Act (IX of 1908), Section §-—Suffictent cause— 
Agerieved party ienorant of the passing of any order inspite of honest 
egorts. l 

The consideration that an area is not tully developed is an important consi- 

deration in the matter of assessment. Itis relevant on the question of 
assessment of a building when the assessment is to be made on the basis 
of its letting value under Section 127 Clause (a) of the Calcutta Municipal 
Act. It has no place where the valuation of a building has to ba determined 
under Section 127 clause (b) of the said Act on the footing of its being 
a “building not erected for letting purposes and not ordinarily let.” 
The word ‘depreciation’ as used in clause (b) of the said Section 127 does 
not include a deduction on the ground of the building being situate in an 
undeveloped or not fully developed area. The depreciation contemplated 
in the clause is the depreciation due to the age of the building and con- 
stant wear and tear and like causes. 


ore 


In respect of the assessment of one plot of land within the Calcutta Municl- 


pality, the Deputy Executive Officer reduced the annual value by his order l 


dated the 2nd May 1928. The owner of the premises preferred an appeal 


against that order to the Court of Small Causes at Alipore, 24-Pargannas 


on the 26th September 1928, that is, more than 39 days after the above 


° order. The owner came to know of the order of the Deputy Executive 


eOfficer for the first time on and September 1928. He made efforts to 
ascestain what had happened and wrote once or twice to the Chief Execu- 
tive Officer about the result of his objection. The Corporation did not 
endeavour to repudiate that. The assessee in making the enquiries that he 
did, was acting under an honest belief that orders had not been passed on 
his objection on the and May 1928 : 


é 
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Held, that there Was sufficient cause extension ofthe period of limta- 
tion within the meaning of Section s of the Indian Limitation Act. The 
Corporation of Calcutta v. A. C. Pal. ee. oes 

Income Tax Act (XIE of 1922), Sections 10 (2), 23 (3), 66— 
Burden of proof—Assessee wants deduction as bad debt—Reference to 
High Court—Assessce, if can ast High Court to examine his books of 
account or order production of books of account. 


When an-assessee produces his books for the year of account and complies 
with any other requiremants as to specific documents so that he is assessed 

` in the ordinary way under Section 23 (3) of the Income Tax Act and not 
as being in default, the Incom: Tax authorities cannot assess himeupon any 
figure of profits not warranted by evidence which they have before them ; 
but where the transactions of the year show a profit of a certain amount 
and the assessee wants to deduct therefrom a certain sum as a bad debt, 
the burden of proof-is.upon him. If the debt which he claims 4o sct off is 
an old debt still he must prove his claim to set off, 

The assessee cannot b: allowed to pick and choose the year in which he 
will treat a debt as bad. He cannot arbitrarily set it off against a parti- 
cular year of profit. 


It is not- open to,any assessee to ask the High Court upon a Reference under 
Section 66 of the Income Tax Act to examine his books of account and 
come to findings of fact contrary to those arrived by the Commissioner in 
the case stated ; still less itis intended thal the High Court should bea 
last resort for the production of books which were not produced before 
any one.of the three Income Tax authorities which had to deal with the 
case. ne 

Under Section 66 of. the Income Tax Act, the High Court can decide 
question of law only, 

As the form of question referred to under section 66 of the Income Tax Act 
was open to exception, the High Court changed: the form and then 
answered. In re Binjra] Hukum Chand is 

Assignee ofa decree for arrears of rent, who has not obtained rarer of 
the landlord’s interest, if can apply to execute the decrce as a simple 
decree for money under the Code of Civil Procedure—Bengal Tenancy 
Act, Sec. 148 Cl. (O) ; see Execution re ” 

Award, if bad—Arbitrator exercising his own judgment in deciding the issues 
in the case—Arbitrator taking legal advice upon general matters of law 
and refusing to state special case ; see Arbitration ae ‘ia 

Award, if bad—Award made, by arbitrator, extension of time originally fixed ; 
see Arbitiation _ ine 

Balance due on mortgage, recovery of—Consent decree ina mortgage suit— 
Terms siJant about a personal judgment ; ; see Mortguge, suit on si 

Bemeyadi settlement—Tenancy, if permanent—Kabuliat, construction of ; see 


Lease hee 
Benefit to the accused—Evidence leaving a reasonable doubt in rhe mind ; see 
Murder charge = ve aA 
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Bengal Land Revenue Sales Act, Sec, 37—Purchaser and Byer 

under Ła3łu or under-tenure ; see Revenue sale ap cane 
, Sec. 37—Taluk or under-tenure, if 
encnmbrance—Right of purchaser with respect to fal or under-tenure— 


Under-tenants, when can bs ejected ; see Revenue sale 








a8 


——--——, Sec. 37—Taluk, how annulled; see 





Revenue sale - 


tte- 











-re 


, See. 37—Under-tenants under Hrluk or 
under-tenure, when can be ejected ; see Revenue sale T 
nn ae at aces eee GEC 37, construction si E 
rights of —'Encumbrances’——Sale, effect of ; see Revenue sale... 


ona 





aram Pyrre mA 








oo -~——, Sec. 37 iia ig means a 
cultivator ; see Revenue sale 

Bengal Tenancy Act, Sec. 26 F-—Description of property given in the rte 
cation for pre-emption in all respects not the same as that given in notice 
under section 26 C—Effect of ; see Estoppel 

an enn, See. 26 F, applica en F TEE E bolding sold 
in execution of rent decree—-Withdrawal by landlord of the decreta! 
amount deposited by the transferee and the original tenant. together ; see 
Estoppel ons an 

—~-~——, Sec. 66, if applies to the case of an under-raiyat with, 

right of occupancy ; see Ejectment 





ge 


he 


cms HAP 





by under-raiyat, right of occupancy by custom ; see Ejectment 
, Sec. 103—Question as toarea let out ina makarrari 
lease—Potta and Kabuliat not forthcoming—-Entry in record of-rights 
based on Road Cess return ; see Presumption ad a 
, (as amended), Sec. 148 Cl. (0)—-Assignee of decree for 
arrears of :ent, who has not obtained assignment of the landlord's interest, 
il can apply to execute the decree asasimple decrce for money under 
the Code of Civil Procedure ; see Execution y% m 
, Sec. 174, ae under, when can be ade- Noii to be 
given to auction- U see Review 


th neea a 





— 























interest in excess of 12% per cent. ; see Interest ià 
, Sec. 188, applicability of—Suit to have fair and sae 
able rent en ; see Suit, maintainability of sae ie 
‘Bharatia’, meaning oDer neat tenant—Tenant taking lease of land i see 
Presumption 





Burden of proof—Agsessee claiming to set off an old debt as bad debt ; see 
F +++ ees 
e of proof—Mortgagce, if to prove the validity of the equitable mortage 
under the last clause of section 59 of the Transfer of Property Act ; j see. 
Equitable mortgage 


Burden of proof—sub-soil rights under the sgmindar—Lessee. 
“Ifa claimint to sub-soil rights holds under the zamindar or by a aea ema. 


, Sec. 102 (h)—Incident of an Aao ; 


, Secs. 178, 179-—Stipulatioa in EAE Mukarrari- 
tenure, executed before the’ passing of the Benga! Tenancy’ Act, to pay - 


t.a s. 


» 
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nating from him, even though his tenure miy be permanent, heritable and 
transferable, he must still prove the express inclusion of the sub-soil rights. 
Maharaj Kumar Jagat Mohan Nath Sah Deo va Mahara} oe 
Udai Nath Sah Deo its T 
Burden of proof—Sujt for recovery of money with declaration of charge in 
respect of iton a certain trast estate--Charge of collusion—Beua fide 
enquiry ; see Mutwalli 


——Suit for specific performance of contract and in the alter- 
native for recovery of earnest mouey-—~Partial admission by deféndant 
in written statement. l i 

The plaintiffs brought a suit for specific performnce of a contract and in 
thealternative for recovery of the earnest money paid to the defendants 
out of the price ‘fixed for some land. It was found that there was no 
contract between the parties and no money passed from the plaintiffs to 
the defendants under the contract. The defendants in their written state- 
ment stated that they got certain amount from the plaintiffs not under 
the contract but by way of CMS for the injuty caused to their 
land'by the plaintiffs : 

Held, (per Suhrawardy, F.), that the plaintiffs could not insist upon the 
defendants proving how they got the money and under what circum- 
stances. They must stand or fall on the case mide in the plaint. They 
must prove that the money was paid to the defendants under the contract. 
Failing that they could not get any relief. 


A written statement in which an admission was mide by the defendants 


could not b> regarded as confession and avoidance and mast bə read as 
a whole. 


Per Graham F.: The onus was upon the plaintiffs to prove the specific 
case set up by them in ticir plaint. They could not after failing to dis- 
charge that onus fall back on a partial admission mide by the defendants 
in their written statem2nt and claim that the onus was shifted from them 
to the defendints. Bengal cogl Company Ltd, o. Prosanna Kumar 
Bhattacharjee 


Burden of proof—Suit on mortgage or other disposition of property by Parda- 
nashin lady ; see Pardanashin ladies i i 


Burden of proot—Tenant to prove extent of diluvion and corresponding 
abatement of rent. 

In a suit for rent, where the rights of the parties are not governed by express 
stipulation but by general law, when the tenant pleads that he is not liable 
to pay the full agreed rent on account of diluvion and there is an admis- 
sion by the plaintiff or it ıs proved that som2 diluvion has taken place, 
the onus"is on the defendant to prove the extent of the diluvion, and the 
' corgesponding abatement of rent which he miy claim. 


English cases upon the consequence of eviction were discussed and explained. 
Kumar Arun Chandra Singha v. Diagana Chandra Roy 
“Chowdhury des aie 
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Burden of proof—Transactions of the year showing a certain profit—Assessee 
wanting to deduct certain sum as bad debt ; see Assessment . s, „| ` 550 
of proof of misconduct, when lies upon the consignor ; see Risk-note, 
, form B, Proviso ; E diet 
Burmese Budhist Lac—Ketttima adoption—Iublicity and notoriety cessen- 
-tHal—When such adoption may be inferred from conduct—No n-tnter- 
ference by Privy Council with concurrent findings. 
A keittima child is a child adopted publicly with the intention that the 
child shall inherit. The existence of natural children is no bar te such 
an adoption. i 


154 


According to the Burmese Budhist Law no formul ceremony is necessary 
to conslitute a keittima adoption, but the adoption must be a matter of 
publicity and notoricty. The fact of adoption can either be proved by 
direct evidence of the taking aga keittima child on a distinct and speci- 
fied occasion, or may be inferred from a course of conduct which is incon- 
sistent with any other supposilion : 
Held, in the present case, that the respondent’s claim as a keittima daughter 
was duly established, there being sufficient evidence not only of the 
giving and taking in adeption, but also of a course of conduct from which 
adoption nny legitimately be inferred. 
It is the general practice of the Judicial Committee not to interfere with the 
concurrent findings on-facts of both the Courts in India. U. Po. Lim v. 
Ma Huin Hiaing 425 
Calcutta Municipal Act, Sec. 127 Cl. (a)--Assessment of building on lie 
basis of its letting value—Area not fully developed ; see Assessment cat 475 
, Sec. 127, Cl. (b)—Depreciation’, if includes a 
deduction on the EO of the building being situate in an undeveloped or 
not fully developed area—‘Depreciation’, what is ; see Assessment Ses 475 
at ee, Sec, 137, Cl, (b)—~-Valuation of building not erected 
for letiing purposes and not ordinarily let—Area not fully joti ; seg 











Assessment sss 475 
Capacity to offer funeral cakes is a key to the order of succession but not to 
inheritance under the Dayabhaga School of Hindu Law ; see Hindu Law... 61 
Caste Disabilities Removal Act, When applicable ; see Hindu Law eH 61 
= ——--~—-, if applicable to Vaishnavas : see Hindu 
` Law vee ca =. OI 
Certification of payment by decrec-holder—Limitation Act, Sec. 20—Decree, 
if kept in force ; see Decree, execution of ane ae B01 
Cess, if suspended—Rent, suspension of, see Res judicata sa dar 479 
—~—, payment of, question as to, not raised in previous suit, cannot be raised 
ein subsequent suit ; see Res judicata ve re 479 


Champertous contracis—Indian Contract Act (IX of 1872), section 25— 
“Agreements opposed to public policy—Champertous contracts—Agret ment 

to finance litigation in consideration of having a share of the properiy-—~ 
Disposition of property by pardanashin ladies—Onus probandi—/* ee 

and intelligent act—Absence of tudependent legal edvice—Exeeution of . 
docunfent—Thumb-mark—Question of authority, one of faci—Con- ® 


Cham pertous—(Contd. Ji 


curring findiies of fact—Practice of the Board—Lack of proper cross- 
examination of witnesses on material points—Civil Procedure Code 
(Act V of 1908), Order 16, Rule r4—Cowt may suo motu summon and 
examine material witness, 


In India agreements to finance litigation in consideration of having a share 
of the property if recovered are not fer se opposed to public policy. They 
may be so if the object of the agreement is an: improper one, such as 
abetting or encouraging unrighteous’suits, or gambling in litigation ; or 
their enforcement against a party may bə contrary to the principles of 
equity and good conscience, as unconscionable and extortionate bargains : 

Held, that the agreement in the present case was not void under the 


doctrine of champerty, as there was nothing in it opposed to public policy - 


and nothing extortionate or unconscionable about the bargain as between 
the parties. 

With regard to disposition of property by paidanashin ladies, it is now well- 
settled law that'it'is for the person claiming the benefit of any such dis- 
position to establish affirmatively that it was substantially understood by 
the lady and was really her free and intelligent act. If she is illiterate, 
it must have been read over to her; if.the termsare intricate they must 
have been adequately explained, and her degree of intelligence will bea 
material ‘factor, but independent legal advice is not in itself essential : 

Held, that in the present case, the respondent, who sued to racover property 
on the strength of an agreement ‘executed by the ‘appellant, a goska or 
pardanashin lady, had sufficiently ‘discharged the onus that thus lay 
upon him, 


On the question whether a document which bore the appellant's thumb- 
impression was ‘executed by her, a gosha or pardanashin lady, although 
it was decisively established by expert evidence that the thumb-impression 
was not in fact the appellant’s, held ; 

1. Thata genuine thumb-print of the appellant was not sential to the 
validity of the document. 

a, Authority or no authority isa question of fact and may be proved in 


various ways; it may bea legitimate deduction from the cicumstances’ 


under which the transaction took place, 

3. That, on the evidence, the document ha ving been read over to the appel- 
lant and she having assented to its terms, she must be'’taken to hare 
authorized her husband to execute the document on her behalf and in her 


name, and this, even if the thumb-mark was fraudulently attached by the ` 


husband, would be sufficient to bind her. 

4. That, accordingly, the document was executed by the appellant. 

The usual practice of the Board is to accept concurring findings of fact as 
conclusive, but in exceptional cases their Lordships will examine the 
evidence in detail. In the present case, the Board, after going through 
the evidence, concurred with the findings of fact arrived at by two Courts 
in India. 

Where a material witness is not allel? by ae side, the Court may, 2nd, 
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Champertous—(Contd.) 
in a proper case, ought, sive motu to summon and examine him under the 
provisions of Order 16, Rule tao vil Procedure Code, 1908. 

Their Lordships commented on the lack of cross-examination of witnesses 
on material points, and specially on the failure to put to them duting 
cross-examination the details of the story of the party cross-examining. 

Judgment of the High Court, Madras, affirmed. Valluri. Ramanamma 
„v. Marina Viranna : 

Charge—Transfer of debenture creating a floating RE ET not 
registered under Registration Act, but under Indian Companies Act— 
Debt, if can be severed from security. 

A debt may be seyered from the security. 


The respondent bink had borrowed from the appellant bank a certain sum 


and delivered to the appellant a debenture creating a floating charge on 


tre whole undertaking, properties, assets and interests present and future 
of the respondent bank as security for the loan. The document was duly 
registered pursuant to section 109 of the Companies Act, 1913, but not 
registered under the Registration Act, 1908. The charge was to become 
fixed, amongst other events, on the respondent bank suspending payment. 
Such event happening, the appellant bank commenced a debenture-holder’s 

e action. Theappellant bank through its counsel admitted that as the 
debenture was not registered in accordance with the provisions of the 
Indian Registration Act, 1908, it did not affect any immovable Property of 
the respondent bank : 


Held, that the appellant bank had no right or interest in the immovable 
property of the respondent bank, including the immovable property over 
which the respondent bank held security, but had a charge over the debts 
due to the respondent bank, whether secured or not, and were entitled to 
the benefit of all sums received in reduction of the debts, whether from 
the realisation of securities or otherwise. 

That it was not open to the appellant bank to contend that the Registration 
Act, 1908, did not apply toa floating charge or that the provisions in the 
Companies Act, 1913. for the registration of charges took the place of 
the provisions in the Registration Act so far as they affected dispositions. 


by Companies. 
Judgment of the High Court, Calcutta, reversed. The Imperiali Bank of 
India v. The Bengal National Bank, Limited ae a 
Children, natural, existence of, if bar to Kelttima adoption; see Burmese 
Budhist Law 


City of Rangoon Municipal Act, 1922, Sec. 178 E fce to jeen 
»  Spen private market—Rate fixed by the Corporation—Costs occasioned by 

statutory supervision and regulation of private market ; see License fee wa 
Civil Coury if can question the -order dismissing a Ghatwal ; see Ghatwali 


tenure oe 


Civil Pro¢edure Code, Sec. 24—Trial of a case on Ganie Skod notice to 
opposite N E R not affectigg jurisdiction of Court, see 
Review. ase 


tair 
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‘Civil Procedure Code, Secs. 24, 99-~Trial of a case on transfer without’ 


notice to opposite party—Irregularity in the proceeding not affecting the 
jurisdiction of the Court ; see Review sai 





barred—Contract that certain immovable property should be purchased in 
defendant’s name in auction sale and a certain share of it should be con- 














veyed by him to the plaintiff ; see Suit maintainability of  ... Si 
, Sec, 66, plea of bar under, may be taken at any 
stage , see Suit, maintainability of ae ve 


——, Sec. 99—Trial of a case on transfer under section 24 
of the Code of Civil Procedure without notice to opposite party—Irregu- 
larity in the proceeding not affecting the jurisdiction of the Court; see 
Review 





(Act V of 1908), sec. 107 » Order 13, Rules t and 2; 
Order 41, Rules 27, 29~-Discretion of appellate Court in admitting addis 
tional evidence, when to be exercised—Necessity for recording reasons— 
Production of documentary evidence at first hearing of suit~Transfer 
of Property Act (IV of 1882), sec. 72—Mortgagee adding to his security 
maney expended by hiim in supporting mortengor’s title—~Weight attach- 
tng to trial Fudge’s conclusion on credibility af witnesses. 








The provisions of section 107 and Order 41, Rule 27, Civil Procedura Code 
1908 (as to production of additional evidence in appellate Court) are not 
intended to allow a litigant who has b2en unsuccessful in the lower Court 
to patch up the weak parts of his case and fill up omissions in the Court 
of Appeal. Under clause (1) fb) of Rule 27 additional evidence can be ad- 
mitted only where the appellate Court regutres it, i.e., finds it needful, to 
enable the Court to pronounce judgment, or for any other substantial cause. 
In either case it must be the Cour# that requires the additional evidence. 
The legitimate occasion for the exercise of this discretion by the appellate 
Court is not whenever before the appeal is heard a party applies to adduce 
fresh evidence, bat when on examining the evidence as it stands, some 
inherent lacuna or defect bzcom2s apparent. The defect, miy b2 pointed 
out by a party, ora party may move the Court to supply the defect, but 
the requirement must b2 the requirement of the Court upon its apprecia- 
tion of the evidence as it stands. ` 


The power thus conferred upon the appellate Court ought to be very 
sparingly exercised, and one requiremant at least of any new evidence to 
bə adduced should be that it should have a direct and important bearing 
on the main issue in the case. 

When an appellate Court admits additional evidence it is bound by Rule 27 
(2) of Order 41 to record its reasons for so doing, and under Rule 29 must 
specify the points to. which the evidence is to be confined and record on its 
proceedings the points so specified. z 

By Qrder 13, Rule 1, of the Code, the duty is laid upon the parties or their 
pleaders to produce at the first hearing of the suit all the, documentary 
evidence of every description in their possession or power on which they 

@ intend to rely, and by rule 2 it is provided that no documents which 


, Scc. 66—Suit for specific performance of e ý 
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Civil Procedure Code—(Contd.). i l ¢ 
should have been but have not bsen, produced in accordance with the 
requirements of -Rule 1 shall be received at any subsequent stage of the 
proceedings unless good cause is‘shown for their non-production. 


A mortgagee in possession is entitled, by virtue of section 72 of the Transfer 
of Préperty Act, 1882, to add to the principal money of his mortgage any 
money properly expended by him in supporting the title of his mort- 

` gagor. An express agreement is not necessary for this purpose. 


Ona question of pure fact, when the trial Judge heard the witnesses and 
wrote his judgment -only a few days thereatter while the evidence was 
still fresh in hig mind, the conclusion to which he ‘came as to the truth or 
falsehood of the story told by the witnesses is naturally entitled to much 
weight, Parsotim Thakur v Lal Mohar Thakur 

, Sec. 107 and“O. 41 R. 27—Additional TENER in 
appellate Court ; see Mortgage, redemption of 





, Sec. 115—Awarding full cost of appeal while return- 
ing the memorandum of appeal—I mproper order—High Court's power to 
revise ; see Revision 


, Sec. 144—Applicant for restitution, aa to show ; 
` e see Restitution 


eee eae 


» Sec. 144—Decree for cost—Small variation in 
appeal—Sale `of properties in execution of decree of original Court— 
Purchase by decree-holder of properties—-Application tor restitution ; see 
Restitution ies 

, Sec. 144—The words “ place the AE in the posi- 
tion which they soild have occupied but for such decree or such part 
theredf as has been varied or reversed”’ to be applied with attention to 
the substance and reality of the matter ; see Restitution 
——-, Sec. 144, application under—-Time—Limitation Act, 

Sch: I. Art. 181 ; see Limitation pii oe 
ates ——, Sec. 144, application under, is governed by 

Article 181, Sch. I of the Limitation Act ; see Limitation rs 
——~, Sec. 144, application nes is not an application in 
execution ; see Limitation : 




















- —~-, O. 1, R. 9, if applicable to-mortgage cate see Mort- 
gage suit ` 


~~~, O, 3, R. 9, where inapplicable—Non-joinder `of 
parties—Defect brought to the notice of the party at the outset—Defect 
not remedied ; see Suit, maintainability of ° 
s -— O. 1 R. 10--Pro forma defendant, shed can he 
agided as co-plaintiff ; see Putni 
, O. 1, R. 10, applicability of ; see Putni .. 





ee 
+ 





aare 





suit—Causes of action same in two suits ; see Suit, mairitainability of ... 
~ M , O. a, R. 2, scope of—ẹplitting of cause of action ; 
see Suit, maintainability of 





are eee 


, 0.2, —R. a—Relief not claimed in the previous ` 


555 


293 


293 


274 


ee mand 


™ 


he oe al 

















final order on the application ; see Decree, execution of 
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 Ciyil Procedure C$pde, O. 16, R. 14-—Court, when can, suo moin, suromon š 
and examine a material witness not called by either side ; see Champertous 
contracts. ; : i piy nis 183 
— ~~, O. 21, R. 2(1), certification by decree-holder under— $ 
Court's recording payment is not passing a final ordet on application ; see 
Decree, executian of. ie tae 201 


wey O. 23, R. 2(1), recording payment dee if passing a 


ae * 201 


, 0. at, R.22, non-service of notice moran er 
cation under O. 21, R. go Civil Procedure Code to set aside auction-sale ; 


see Limitation or sis 591 
——, O. 21, R. 22, non-service of notice under—Appli- 
cation under section 47 Civil Procedure Code to set aside auction 'sale ; see 
Limitation i ‘oe 59I 
—- .——, O, 21, R. 22, non-service of notice under—Time 
within which application to set aside auction sale to 3e made—Limitation 
Act, Sec. 18, applicability of ; see Limitation es 591 
——-, QO, 21, R. 35(1)—" Any person denied by ire 
decree ”’, includes any person held under the-Jaw-bound by the decree ; see 
Ejectment £ si A 493 
<n, Q, 21, R, 47—Attachment of share of movable pro- 
perty, which is incapable of actual seizure ; see Execution .., ven 488 
~—~—-, O. a1, R. 60, if allows releasing the entire property 
fram attachment ; see Execution 488 
, O. 21, R. 61—Suit for declaration by the jidements. ° 
debtor’s wife that ths wakf and deed of gift in her favour were valid ; see 
Onus probandi i . 162 
-= 0O. a1, R. 95, application by anuction-purchaser, 
under—Limitation Act, Sch I, Art. 180—Time, when runs ; see Limi- 
tation sš sks 241 
, O. 21, R. 97—Obstruction to the possession by the 
lessor decree-holder ; see Ejectment 493 
ee eee O. 34 Guarantee, construction of ; see Surety 269 
, O. 34, R. 1, effect of atona with the pro- 
visions sof see omae: suit. és ae 113 
- = O, 34 R. 5, when ariet ; see Mortgage, 
suit on _ “ee bse 400 
, O. 34 R. 6, applicability of—Consent decree— 
Departure from strict frm of an order for sale ; see Mortgage, suit On. “swe 400 


OF ar 





, O. 34,R. 6, applicability of, if excluded by departure “oe 


from strict form of preliminary decree ; see Mortgage, suil on 





aed the relief dutenae see Mortgage, suiton , se =. 











ee @an 
b ” (1 “ 


we © 400 


, O. 34, R. 6, if embodies the entire power of Court*to 


E bie 400 . 


, 0. 39, R.:1, if governs High Court is the matter of 


issuing injunctions on parties i in adgappeal pending before it ; see Coyrt- - 
e 
f 


ass 317 
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Civil Procedure Code, O. 41, R. 27, Cl. (1) (b)—Additional evidence, when 
admitted —Discretion of appellate Court in admitting additional evidence, 
when to be exercised ; see Mortgage, redemption of i : 

ee ry O. 41, R. 27, Cl. (r) (b)—Power of iiki Court 
to take additional evidence, how exercised-——New evidence should have a 
direct and important b2aring on a main issue ; see Mortgage, redemp- 
tion of i = wie 

rn, O, 41, Rr. 27 (2), 29—Appellate Court admitting 
additional evidence—Points to which evidence to b2 confined should be 
specified and record on its proceedings the points so specified ; see Mort- 
gage, redemption of oi eae 

en oO, AI, R. 31-—-Judgment of appellate Court not in 
accordance with law—Case, when not to be remanded ; see Ghatwali tenure 

es maai CY, 47, R. Review wrongly granted on the ground 
of new and important matter not within applicant’s knowledge, upheld on 
the ground of non-service of notice to auction-purchaser under sec- 
tion 174A Cl. (2) ; sze Review 

Claimant to sub-soil rights under the zemindar—Tenure, TER heritable 
and transferable ; see Burden of proof * 

Cilent’s duty~-Counsel compromising a case without consulting his client, oi 
is in Court ; see Counsel oia 

Company, solvent, if can b: wound up by Court—Managing ee having a 
preponderating voice in the Company by reason of his owning or controll- 
ing a large number of shares—-Dividends not paid regularly; see 
Winding-up or Ses 

Common law cause of action for money paid without consideration-~-Payment 
of rent to the minda by the auction-purchaser in putni sale pending suit 
by putnidar for setting the sale aside ; see Suit, maintainability of 





Compensation for damages to certain consignment—Misconduct of railway 
servant-~Violating the standing order of the Railway Company ; see 
Damages 

Concurrent findings of fact, when can b2 examined by Privy Council ; ; see 
Champertous contracts aa 

Condition, it valid-~~Condition that Taluk should not pass to the pains s 
daughter’s heirs—Attempt to alter the legal course of succession toan 
absolute estate ; sze Absolute estate A P 

m giving right of pre-emption to the grantor and his heirs in certain 
events, if valid ; see Absolute estate + 

in the jiha restraining the grantee or his heirs to enle if valid ; 


see Absolute estate ° ; one 
eContession and ayoidance—-Admission made in written statement ; see Burden 
ec! proof 


Consentedecree—Terms silent about a personal + Asie E EEN daie [ot 
sale—Mortgagee, if precluded from recovering ; see Mortgage, suit on a 
Consideration—Mdney, if paid without consideration—Payments of rent to 


e the zgmindar by the auction-purchasergin pytni sale Pending suit by 
_ putnidar for setting the sale aside ; see Suit, maintainability of 


225 
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416 


558 
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Consignor, when to prove misconduct ; see Risk-note, Form B, Proviso tse 
Contract Act, Sec. 16—Undue influence—Deed executed by Pardanashin 
lady —Deed must bz substantially understood by executant and be really 
her free and intelligent act ; see Pardanashin ladies a T 
———, Sec. 23—Opposed to public policy--Agreement to finance titi- 
gation in considèėration of having a share of the property—Object, if 
improper ; see Champertous contracts se a 
, Sec. 74—Exorbitant interest to run from date-of tutti 
lation by way of penalty ; see Penalty sai “ 
————-—-—— , Sec. 264—‘Persons dealing with a firma -Knowledge of a person 
being a partner prior to dissolution ; see Notice of dissolution ale 
, Sec. 264—'Persons dealing with a firm’—Secret dissolution 
People continuing to deal with the firm under the old firm’s name ; see 
Notice of dissolution eee 
Contracts, new—Acquisition of title over debentures through forged Eadie: 
ments—Surrender of old debentures and issue of new ones by way of 
‘renewal’ ; see Promissory noles i ene 
Contributories, appeal by—Majority of contributories concu! dee in the filing 
of appeal against an order directing the winding-up of the Company ; see 
Winding-up es sea 
Contributories’ petition to wind up a solvent company-~Managing Director 
having a preponderating voice in the company by reason of his owning or 
controlling a large number of shares—~-Dividends not paid regularly ; see 
Winding-up ves ine 
Conviction, if can be based on uncorroborated testimony of finger print 





— ee 





es ama 





expert ; see Finger print vee ane 


Counsel—Counsel’s authority to compromise a case—Client in Court—Client 
not consulfed—Client's duty to make his presence known to connsel— 
Counsel acting to the best of his judgment, which is not very sound. 


If the client, (who may bz concealed or unknown to the counsel) is in Court 


and desires that the case should go on and counsel refuses, “ if after that 
he docs not withdraw his authority to counsel to act for him and acquaint 
the other side with this, he must ba taken to have agreed to the course 
proposed. ” 


If.the client was not properly and sufficiently consulted, his duty was to, - 


refuse when his counsel was proposing to consent to a decree to allow that 
to happen, to object to anything of Lhe sort bsing done, and, if necessary, 
to give notice to the other side and the Court Lhat he was withdrawing 
the authority which the Iqarned counsel had on his behalf. 

If any right is to accrue to the client from the fact of his being in Court, 
he must at least make his presence known to the counsel in order that the 
counsel may act accordingly. è 

‘ Where fhe counsel acted to the best of his judgment, which is shown to be 
not very sound because he had no good opportunity of appreciating the 
tion, the agreement come to wit» the other side, should be enforced, 
Ghasiram Goenka v. Haribux Goverdhone Das at bas 


+ 
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419 


452 


439 
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Counsel’s authority to compromise a case—Client in Court—Client not con- 
sulted—Client's duty ; see Counsel bin Sve 
Court, power of, to give personal judgment, if dependent on O. 34, R. 5 of the 
,Code of Civil Procedure ; sce Mortgage, suit on sie 
, when can, suo motu, summon and examine a material witness not called 
by either side—Civil Procedure Code, O. 16, R. 14 ; see Champer tous 
contracts der 
Court-fee—Suit for partition—Suit not converted into claim Í sartition— 
Defendant setting up adverse title—Withdrawal of the -prayer of per ma- 
nent injunction, tf precludes granting of temporary injunction—Powers 
of High Court in issuing injunction—Ciotl Procedure Code (Act V of 
1908), O. 39, R.T. 

Ter Rankin Co : A person is nol entitled to partition unless and until 
he is in possession of his share. But, if he is out of possession of his share, 
the Court does not require him to bring two suits. Hecan bring a sult 
in which he may claim to recover possession of his share and he may also 
claim to have that share partitioned by the same decree. If it appears 
that he is out of possession according to his own showing, then he has to 
bring a suit to get possession of his share and in that case he would have 
to pay court-fee on the market value of that share. 





e A suit was brought on the allegation that the plaintiff's brother, defendant 
No. 1, asscrting his sixteen annas right to certain property mortgaged it 
successively to defendants Nos. 2 to 4 and to defendant No. 5 and that 
defendant No. 6 purchased it at a sale in execution of a decree in a mort- 
gage suit obtained by defendants Nos. 2 to 4. The prayer in the plaint 
was for declaration of title to an eight annas share in the properties, for 
partition of that share and also for an injunction restraining the defen- 
dant No. 6, the auction-purchaser, from taking possession under his 
purchase : 


‘ Held, that although the plaintiff asked for various reliefs, when the case 
was disposed of, as appellant he could confine his appeal to partition only 
and pay court-fee for that. 


That the plaintiff need not pay court-fee upon a claim to recover 
possession. 


That it was a suit for possession and was not converted into a case of clam 
to partition, because the defendant brother or his mortgagees, wanted to 
set up that the mortgaged property, namely, house, was not joint property 
and that the plaintiff had no title to it. 


Held (per Mukerji and Guka FF). that, ordinarily if the plaintiff made no 
e prayer for a perminent injunction in a plaint, a femporary or interim 
injunction of a like nature should not be issued in his tavour. But there 


® might be cases in which a relief in the shape of a permanent injunction ` 


might not be necessary for the plaintiff, the other reliefs, which the decree 
might provide for, bzing sufficient. £ j 


That the withdrawal of the prayer of permanent injunction in the appeal, 


. shoufd not preclude the plaintiff as ref@rds temporary injunction asked » 


183 


4 
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Court+fee—(Conid.). , 
for, namely, injufiction to restrain the defendant No. 6 from taking peer: 
sion under his auction-purchase until the disposal of appeal. 


So far as the powers of High Court in the matter of issuing injunctions œ 
oa parties in an appeal pending bəfora it are concerned, they are not 
circumscribed by, the provisions of order 39, rule 1 of the Code of Civil 
Procedure and any order miy bə made by it which ends of justice or 
expediency may require. ° 

That it would bz just and convenient to all parties concerned to stay the 
delivery of possession till the disposal of appeal, as the change of posses- . 
sion before that date might complicate matters adversely to the plaintiff, 
should he eventually succeed in the appeal. The defendant No. 6 should 
be idemnified against the loss he would suffer by being prevented from 
taking possession under the purchase. Nandalal Mukherji v. Kalipada 
Mukherji . eek ‘he 317 

~- —, if payable upon a claim to recover possession—Appeal confined to 
partition only—Suit for declaration of title toa share in the properties, 
for partition of that share and for injunction restraining the auction-pur- 


chaser from taking posszssion under his purchase ; see Court-fee ie R17 
e = Dayable—Suit for recovery of possession of share—Claim to have E 

that share partitioned ; see Court-fee i we a “ne 317 

~—— payable in a suit for ejectment of an under-raiyat ; see Ejectment... 68 





Court’s omission to consider the practicability to have nine juřors— Joint trial- 
of accused not charged under section 30a Indian Penal Code with the one 


so charged ; see Murder ree age 307 
Creditor, right of—Trustee pledging pee credit in borrowing; see 

Mutwalli vie is «61886 
n, 1f can realise his dues from the aces trustee—Former trustee. 

given power to enjoy the residue of income in any way ; see Mutwalli 328 


Criminal appeal—Righi of private prosecutor to be heard—Criminal Pro- 
cedure Code (Act V of 1898), Sec. 423—No provision of such right being ` 
available to the private prosecutor—Criminal Procedure Code, Sec. 440, 
if applicable in cases of appeals, 


In a criminal appeal the only persons who have got a right to bè heard under 
section 423, Criminal Procedure Code, are the appellant or his pleader and 
the Public Prosecutor if he appears and in certain cases, the accused if he 
appears. A private prosecutor, at whose instance the conviction has been 
ordered, has no right to bə heard. It may bə advantageous in some cases 
to allow the complainant to support the judgment but audience cannot be l 
claimed by him as a matfér of right : . 

Held, further, the section 449, Criminal Procedure Code, has no application 
to cases ofappeals and it cannot b2 argued that when there are restrictions, 
laid down by this section for revision cases alone, it follows by implication 
that a party in a criminal appeal cannot b2 refused a hearing. Behari 

2 Majhi v. Hari Majhi jks P 14d 


Crimigal Procedure Code, Sec. sı — All aati Police should take 
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‘Criminal Procedure Code—(Contd.). 


wt 


note of anything worthy of attentioñ, such as marks of injury ; see ` 


Admissibility 


— » Sec. 31—Police, power of, to ih an arrested 


person ; see Admissibility és wee 
—~——-, Sec. 51 ; object of ~Consent of arrested person ; 
see Admissibility 


ett 





coe 


-———=, Sec. 170-—" Sufficient evidence ” ; see With- 





drawal of a case 





drawal of a case 





tinct offence—False entry in each pay sheet, a distinct offence ; see 
Defective trial 


m, Sec. 254—" Ground for aia Ho see With- 
drawal of a case 





ees tte 





, Sec. 272—Trial of cross-cases by the same Judge 
and jury ; see Gece 


———— ——, See. 274-~—-Judgze to Boia: the patibility to 
have nine jurors ; see Murder 


aoe 


, Sec. 276, to be send with sections 277, 278 and 
279—Procedure for arpanailiig 3 jurors ; see Murder ave 


——, Sec. 276, Proviso (2)—‘Jurors’—Special and 
common jurors ; see Murder 








er rent ramsey SOC, 276, Proviso (3), if pedea to Pike case of 
both special and common jurors ; see Murder aie 
——--———-, Sec. 279 Sub-Sec. (2)—~Selection a juror he efore 
objection—-Continuous procedure for the empanelling of jury; see 
Murder 














os 


—~——~, Sec. 279, Sub-Sec. (2) has rer ie to whole of 
section 276 ; see Murder 

——-——--—-, Sec. 307, scope of—High Court, dy of ; see 
Admissibility 








———, Sec. 423-~Private prosecutor, if has got right to 
be heard ; see Criminal appeal 


, Set. 423—Right to be TEN see Criminal 





appeal 


a. —~, Sec. 440, if applies to appeals; see Criminal 
appeal ne r tee 





s “Withdrawal of a case 
e 








, Sec. 494—Discretion of Cout—Test—Cowt in 
v 
giving consent is influenced by circumstances ; see Withdrawal of a case ... 





charging the accused, not unsound--Order of the Magistrate, if can be 
* revised by High Court ; see Withdrawal & a case se sie 


——, Sec. 204—' Sufficient ground ” ; see With: ` 


———, Sec. 234—Offence of making false entry, a dis- © 


———— —-—_-__-——~, Sec. 494--Consent of Court, if sbean see 


—-——-, Sec. 494—Magistrate giving reasons for dis- 


253 


470 
253 
146 
307 
307 
307 


307 


307 
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Criminal Proceduye Code, Sec. 494—Magistrate issuing process in the first 
instance, if can entertain an application ; see Withdrawal of a case jia 253 
=, SEC, 494—Public prosecutor's power to apply for 
withdrawal of a case~-The Court, at the time of application, has come 
to the conclusion that the prosecution case is true and that the accused 








has committed the offence ; see Withdrawal of a case i 253 
, Sec. 494, if affected—Magistrate be slieving the 
prosecution story to b2 pale see Withdrawal of a case se ks « 253 


Cross Cases—Trial by same Fudge and jury, if valid—Ce ie of © Hainai 
Procedure (Act V of 1898), Sec. 272, tf sanctions such trials, nee to 
the right of the accused to object to the jury, 

There was no legal. bar to the trial of two cross-cases committed to the 
Court of Sessions by the same Sessions Judge and the same Jurors. 
Section 272 Criminal Procedure Code makes it clear that the same jury 
may tryany number of accused persons one after the other. But, of 
course, the accused in any trial has the right provided by the Code to 
object to.the jury or any one or more of the members of the jury. ` 

There is no provision in the Code for trying two cases at the same time 





before the same jurors. Rajatuflaya Paikar v. Kbudia Karigar ... 146 
m , trial of, by the same Judge and jury, valid ; see Cross-cases 146 
Cross~examination, proper, lack of, of witnesses on material points ; see ° 

Champertous contracts we - 183 
Custody of Company’s assets—-Company wound up by Col ; Ste 

Winding-up Dee 439 


‘Damages—Compensation for damages to certain E oondce 
of Railway servant—Violating the standing order of the Railway 
Company—Inference-—Leaks found in the wagon at the arriving station. 
Where the Railway servants violated the standing order of the Company 
which was in force at the time when the goods were despatched viz., 
thatthe gqods liable to damage must not b2 loaded right up against the 
side of the flap door but should bə loaded well away from the door to 
minimize the risk of damage from rain water leaking in through the flap 

door and door crevices : 

Held, that there was misconduct of the Railway Company. 

Held, also, that it was not necessary in the present case to decide finally on 
the question as to whether the view laid dowa jn The Bengal Nagpur 
Railway Company v. Moolji Sicka & Co., that it was not sufficient for the 
plaintiff suing for a sum of money as compensation for damages to certain 
consignment of goods for carriage by the Railway Company, to establish 
that the leaks were discovered in the waggon at the station to which the 
goods were despatched, went to the length of laying down the rigid rule 
of law or giving rise to a presumption. His Lordship was of opinion that 


it waa.nots aninflexible, rule of law. The question was one of inference ® 
trom facts. The Bengal Nagpur Railway.Co. Ltd. v pees Sicka 
& Co, oe R14 
. Dayabhaga School—Test of heirship—~Propinquity or proximity of a 
@apacity for conferring spiritual pant ; see Hindu Law a on bı 
. e 
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Debenture, transfer of, creating a floating charge—Document, if to be regis- 
tered under the Registration Act—Admission that on account of non- 
registration, immovable property not affected ; see Charge... wae 

Debenture-holders, original, if acquired title to new debentures—-Debentures 
issued by the City of Bombay Improvement Trustees—Acquisition of title 
through forged endorsem2nts—Surrender of old debentures and issue of 

- new ones by way of ‘renewal’ ; see Promissory notes fai wes 

Debt, if can be severed from security ; see Charge ae 

Debutter, private—Family endowment—Future Shebait, if can maintaina 
suit for declaration that alienation of trust property is not binding ; see 
Suit, maintainability of sae ‘ 

and Brahmottar grants—Grantee to prove express inclusion of ‘is 


soil rights ; see Mining rights i ie 


————-—- —-— land, tenantin, if can be presumed to be pernranent ; see Presump- 
tion 


Decision based on several grounds, if operates as res judicata with Spee to | 


each of the grounds ; see Res futicata N mt 
Decree absolute for sale, execution of—Personal judgment ; see Mortgage, 
suit on 
absolute for sale, how executed ; see Mortgage. suit on 
s , execution of—Limitation Act (IX of 1908 as amended by Act I of 
19027), Sch. I Art. 182 el. (5)—Application to take some step in aid of 
execution—Certification of decree-holder under clause (1), rule 2 of 
order 21 of the Code of Civil Procedure (Act V of 1908), if application. 

Certification by a decree-holder under clause (1) of rule 3 of order 21 of the 
Code of Civil Procedure is not an application to the Court to take some 
step in aid of execution of the decree 

(Buckland. F , expressing no opinion) : When the Court records a payment 
under clause (1) of rule 2 of order 2: of the Code of Civil Procedure it 
does not pass a final order on such an application. 

‘To take some step in aid of execution’ means some proceeding to obtain an 
order of the Court in furthe ance of the execution of the decree. Certi- 
fication of payment by the decree-holder, if section 20 of the Limitation 
Act cannot be attracted thereto, would be insufficient to keep the decree 
in force. 

A step in aid of execution can only be taken in the course of an execution 
proceeding which is pending or capable of being kept alive, and there can 
bə no step in aid of execution where the execution itself is already 
barred. 

Held, by referring Judges, if the Limitation Act’s raene as to writing 
are to be discarded on the strength of oral evidente, that evidence must 
be very definite and plain and a clear case to that offect must be made. 

A pie ground of law though not taken in the memorandum of secand 
appeal, “can be urged at the hearing. 





An application for execution of decree was dismissed for default on the rath 
September, 1925. The present application was made on the 14th -May, 
e 1929. The decrze-holders in the applicatidA stated that a gum of Rs. a5 
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Decree—(Conid.). 
had been paid hy the enata o on the 18th July, 1928. According 
to the decree-holde:s, payment of this sum of Rs. 25 was evidenced by a 
Jetter sent to them by the judgment-debtor through a third person. The 
judgment-debtor denied that he had made any‘ payment whatsoever on the 
18th July, 1928 ar that he had sent any such letter as was alleged by the 


decree-holders. It was held by the lower appellate Court that on the 18th — 


July,.1928, the judgment-debtor paid Rs. 25 on account of the decree but 


that no acknowledgmant of ‘the payment appeared in the handwriting of 


or in any writing signed by the judgment-debtor so as to render applicable 
section 20 of the Limitation Act: 

Held, that in the ciicumstances the judgmznt-debtor was not estopped under 
section 115 of the Evidence Act from denying that the letter was ‘in his 
handwriting or signed by him. In applying this principle so ag to get rid 
of a requirement of the Limitation Act, it was very necessary to proceed 
carefully. f 

‘That the application was barred by limitation. Amar Krishna Chow~= 
dhury v. Jagat Bandhu Biswas ‘ve 

, if kept in force—Cer tification of payment by deare holder Limia 
tion Act, Sec. 20 ; see Decree, execution of a 
, nature of, ina suit to enforce a further charge iina inorigaged 
property for payments made to -prevent a sale for arrears of revenue, 
which fell due after the passing of the final decree for sale obtained 
against the mortgagor and subsequent encumbrance and pending execu- 
tion ; see Suit, maintainability of see ks 
, validity of, when can be questioned by executing Court; see 
Jurisdiction ms z 
, for ejectment against a lessee, when binding upon Ted 8 aih: 
ee not parties to the suit by lessor ; see Ejectment sus 
, for share of mortgage 'money, if can bə passed—~Suit on mortgage by 
soma of the heirs of the mortgagee—Other heirs applied to be made 
parties ; see Mortgage suit see oss 

Dedication to family deity—One person, a Shebait—Other members of the 

family, including femal2s, interested in the maintenance of worship ; see 
Suit, maintainability of 
Deed assigning future rent, if requires 1egistratlon ; see Mutwalli... eis 
by Pardanashio lady must be substantially understood by executant and 
be really her free and intelligent act-~Indian Contract Act, Sec. 16—~ 
Undue influence ; see Pardanashin ladies bes ante 
De facto Shebait, if can bring a suit for declaration that alienations by Shebait 
are unauthorised and do not affect the title of the Idol ; see Suit, main- 
tainability of ' ws ve 

Detective tgial—Criminal Procedure Code (Ack V of 1808), Sec. 234— 

Misjoinder of charges—False entry in each pay-sheet, a distinct offence—~ 

Indian Penal Code (Act XLV of 1860), section 277 A—Defective trial— 

Reliable evidence, absence of—Kvidence of accomplices not materially 
efor roborated—Retrial, if necessary ‘ @ 





rey 
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Defective trial—(Contd, ), 

The accused petitioner was puton his trial under section 477 A ot ‘the 
Indian Penal Code ona charge of having made false entries in pay sheets 
‘hich were more than three in number. Thecharge framed ran thus: 
u You at Howrah and elsewhere bztween 16th March 1928 and 15th 
February 1929 being servants of E.I. Ry. wilfully and with intent to 
defraud made or abett2d the making of false entries in the paysheets of 

* P. W. Gangman by affixing false thumb impressions, entering bogus names 
and giving: false certificates therein and thereby committed an offence 
punishable und r section 477 A of the Indian Penal Code and within my 
cognisance. ” 

Held, that with regard to each paysheet the ofence of miking false entries 
wasa distinct offence and therefore therzis a distinct violation of sec- 
tion 234 Criminal Procedure Code. 

In the present case there was no finding that the names of the payees in the 
paysheets were not genuine and there was really no evidence to show that 
the wages did not reach the claimants and there was no material corro- 
boration of the evidence of the two accomplices that were examined as 
witnesses. 

Held, that no retrial was necessary. Surendra Nath Goswami v. The 

s Emperor 

Deity, family, dedication to—One person, a Shebait—Other penbe includ- 
ing fennles, interested in the miintenance of worship ; ; see Suit, maintain- 
ability of 

Delivery of possession stayed pending appeal—Indemnity ; see Court fee 

Diluvion, extent of ; see Burden of proof 

Disposition of property by pardanashin ladies—~Person aats the benefit 
of such disposition to prove free and intelligent act—-Independent legal 


advice, if essential ; see Champertous contracts ; tite 
Document, execution of —Genuine thumb print, if necessary ; see s Oiart 
ous contracts iii ii 


, if binding on the pardanashin lady—Document having read over 
to the pardanashin lady and she having assented to its terms—-Thumb 
muk fraudulently attached by the husband ; see Champertous contracts... 

, validity of—Expert evidence as to thumb impression; see Cham- 


pertous contracts ‘a T 
Documentary evidence to be produced at first hearing of suit—Civil Biot 
dure Code, O. 13, Rr. 1, 3; see Mortgage, redemption of - .,. j 


Ejectment—Bengal Tenancy Act (VILI of 1885), Secs. 49, 66, 1608): ao 
Presumption, tf rectutled by decree under section 66-—Entry in record-of- 
o rights as under-ratyat with right of occupancy—Suit under section 66 
against under-ratyat for arrears of rent and in default for ejectment, 

if maintainable —Court- -fee payable, 
Section 102 clause (h) of the Bengal Tenancy Act empowers a Settlement 
Officer. to record the incidents of an under-raiyati which include the 
acquisition of right of occupancy by custom. Such acquisition is a special 


° condition and incident of the tenancy @f an under-raiyat. > 
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Ejectment—(Covitd,). 
Section 66 of the Bengal Tenancy Act applies to the case of -an under- 
ratyat with the right of occupancy. 
A decree under section 66 of the Bengal Tenancy Act is not sufficient toe 
displace the effect of the presumption arising from the entry in the record- 
of-rights that the under-raiyat has acquired a rightof occupancy by — 


custom. 

The proper Court-fee payable ina suit for ejectment of an under-raiyat is ; 
that on a year’s rental. Girish Chandra Dutt v. Girish Chandra 
Mali pai sg 68 


, Execution of decree—Decree for eviction against lessee—Sub- 
tenant nok a party to the decree—Khas possession by evicting sub- 
tenant—Obstruction-—Separate application, if necessary—Civil Proce- 
dure Code (Act V of 1908), order 21, rules 35 and 97—‘Any person 
bound by the decree’, significance of—Indian Evidence Act (I of 1872 
section 116—Estoppel against landlord—Under-tenant, when bound— 
Notice to quit upon the lessee—Efert. 

A decree for ejectment passed against a lessce at the instance of a lessor 
is not only binding upon the lessee but also upon his sub-tenants, though 
they are not parties to the decree, provided they have no righ mdepen- 
dent of the right of their lessor in the demised premises and they are š 
liable to eviction in execution of the said decree. 

I is not necessary for the decrge-holder to proceed under order 21 rule 97, 
Civil Procedure Code, in case of obstruction. 

The words ‘Any person bound by the decree’ in order 21 rule 35 of the Code 
of Civil Procedure include“ jadgment-debtor as well as any person who 
may be held under the law as bound by the decree. ; 

An under-tenant is bound by the estoppel against his lessor under section 116 
of the Indian Evidence Act. He is estopped from denying the title of the 
landlord or setting up any title of his own in proceedings for Khas 
possession in execution of the decree for ejectmant obtained by the land- 
lord, having com> into possession under the tenant, 

A valid notice to quit not only determines the original demise but any 
under-lease which the tenant might have mide. 

In an action in ejeclmant against the lessee a sub-tenant is not a necessary 


party. Sheikh Yusuf v. Jyotis Chandra Banerjee ... we 493 
-——~——,, decree for, against a lessee, when binding upon lessee’s sub- 
tenants, not parties to the suit by lessor ; see Ejectment <a i 493 
, of an under-raiyat, suit for—Court-fee payable ; see Ejectment .., 63 
Endowment, family-——Private Debatter—Future Shebait, if can maintain a 
suit for declaration that alftnation of trast property is not binding ; see Ss 
Suit, maintainability of i ee see 544 
e 





, public and charitable—Who can maintain a suit for declaration 
that alienation of trust property is not binding; see Suit, maintain- 


ability of a » S44’ 
N English authorities, when can b2 utilised in Indian Income Tax chses ; see 
* Income tax & ae 1 @ + 381 e 
e 
ê 


Vou. LIV.] INDEX OF CASES. 


- 


* 


Equitable claim for account against trustee—Accrual of right t@sue-—Denial 


or infringement of right by defendant ; see Limitation 


Equitable mortgages V aliditi—Immosdile property in Cioil and Military y 


Station of Bangalore—Trtansfer of Property Act (IV of 1882), Sec. 59— 
Burden of proof as to invalidity of mortgage. 

A mortgage effected in 1923 by deposit of title deeds in Madras of immov- 
able properties in the Civil and Military Station in Bangalore, is valid. 

* The mortgagee is not by the last clause of ssction 59 of the Transfer of 
Property Act to prove the validity but the person alleging the mortgage 
to b> invalid is to prove as such. 

The last claus2 in section 59 of the Transfer of Property Act is applicable to 
morlgages of*immovable property situated in the Civil and Military 
Station of Bangalore. V. Papiah Naidu v. Naganatha Sethupathi ... 


Estoppel—Bengal Tenancy Act (VIH of 1885 as amended) Sees. 26 F and 


170 ({)—Decretal amount withdrawi—Landlord, if estopped from 
filing an application for pre-e mption—Minor discrepancies regarding 
description of property, if fatal, 

Where an occupancy holding is sold in execution of a reit decree and the 
landlord withdraws the decretal amount deposited in Court by the trans- 
ferec and the original tenant together, he is not debarred from filing an 
application for pre-emption, under Sec. 26 F. 

Ifthe description of the properties as given in the application under sec- 
tion 26 F bz not in all respects the same as that given in the notice under 
section 26 C, it will not defeat the application for pre-emption provided 
the Courts below are of opinion that the properties are identical. Sheikh 
Dabiruddin v. Kristo Chandra Mukhopadhya 

Landlord and tenant—Evidence Act (I of 1872), Secs. 115 to 117, 
if exhaustive—-Husband allowed to dark with property—Husband 
fraudulently causing the name of Ais sou to be entered in the landlord's 
Sherista—Adverse possession. 

Section 116 of the Evidence Actis not exhaustive of all principles of 
estoppel as between landlord and tenant. 

Both under English and Indian law, a tenant is cstopped from denying his 
lessor’s title without openly surrendering possession. 

The fact of the letting of the tenant into possession, creates the estoppel. 

The principle of estoppel contained in sections 115 to 117, may be applied 
by analogy to parties not mentioned therein. 

A suit for recovery of possession was instituted by B's sister in 1923. B 
died in 1326. that is, in 1919. B was living under the protection of her 
husband E, who allowed the name of defendant Noj Ito be recorded in 

elandlord’'s Sherista in 1316 i. ¢. in 1909 and declared his intention to 
possess the lands on behalf of defendant No 1: 

Held, that defendant No.1 was estopped from raising the plea thnit the 
possession of E was not on behalf of B but of himself. 

The fact that in 1416 the defendant No, 1’s name came to be recorded in the 
landlord's Sherista was by itself no evidence of dispossession, This fact 
coupled with the fact. that in that year P declared his intention to possess 


~ 
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Estoppel—(Contd,)}, 
the land on defendant No. v's behalf and adversely to the plaintiff might 
amount to dispossession of the plaintiff. Ajitulla v. Bilali Bibi = 


Minor member of joint Hindu family governed by the Mitak- 


shara School, if can contend that the person making the transfer was not 
within the meaniag of section 41 of the Transfer of Property Act, the 
ostensible owner of the ancestral property—-Manager and adult members 
‘of the joint Mitakshara family consenting to a person being treated as the 
ostensible owner of the ancestral property ; see Possession, suit for 
against lessee, if binds his under-tenant ; see Ejectment | 
Evidence, relevant—Facts and circumstances showing or suggesting that the 
deed of Wakf was never intended to b2 acted upon ; see Wakf * 
Evidence Act, Sec. S—Letter informing Bank of dissolution of partnership, 
written by one of the partners immediately after dissolution ; see Notice 
of dissolution ` 
, Sec. 13 (a), scope of ; see Presumption 
—, Se. 115—Judgment- debtor, if can deny that the letter was 
in his handwriting or signed by him—Letter sent to decree-holder through 


a third person ; see Decree, execution of nr 
, seclions 115 to 117, if can ba applied by sales to parties 
not sade therein ; see Estoppel ae 


, Sec. 116-——-Under-tenant, if bound by estoppel against his 
lessor ; see Ejectment 
, Sec. 116, if exhaustive ; see Estoppel se 
Evidence leaving a reasonable doubt in the mind—Benefit to ener see 
Murder charge 
Examination of an arrested person in Hospital by a Doctor, — way of sand 
search, if legal—Doctor, when can examine : see Admissibility ia 
Executing Court, if can refuse to execute the decree—Statement in the plaint 
giving Court jurisdiction to entertain a suit—No challenge by the defen- 
dant as regards territorial jurisdiction ; see Jurisdiction 
, Court, when can refuse to execute the decree ; see Jurisdiction 
Execution—Bengal Tenancy Act (VII of 1885 as amendet), Sec. 148 
cl. (o)—Decree for arrears of rent, assignment of—Landlora’s interest 
not asstgned—Execution of decree—Decree, if can be executed asa 
simple money decree—Civil Procelure Cote (Act V of 1908), O. a1 R, 16. 

The assignee of a decree for arrears of rent who has not obtained assign- 
ment of the landlord’s interest cannot mike an application to execute the 
decree even asasimple decree for money under the Code of Civil 
Procedure. 

The provisions of section 148 cl (o) of the new Bengal Tenancy Act is a bar 
to such an application. Rahimuddi Lupti v. Jogendra Kumar 
Singha ə see rey 

Rent decree—Attachment of moveables—Share incapable of 
actual seisure—Civil Procedure Code (Act V of 1908), order 21 Rv. 58, 
60, 47—Claim, investigation of—Claim allowed in respect of half share 
ofagome of the moveables—Proper prociure—Releass of entire property. 


* 
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Execution—(Conid.). 


Where the property attached iu cxecution of a rent decree consists of 


moveable property of sucha nature thata share of it is incapable of 
actual seizure, the Court, in allowing a claim under order 21 tule 58 of 
the Code of Civil Procedure, should release the entire property and 
proceed by way of attachment under order 21 rule 47. 


The provisions of order 21 rule Go do not stand in the way of*relcasing the 


entire property from attachment. Rajendra Nath Das e. Chairman, 


* Jessore District Board 


Expressio unius est exclusio alterius ; see Penally 
Executory gift of property by a Hindu, when can be ae ; seo Nighe 


estate 


se 


Factories Act, Séc, 26, provisions of, if -applicable—Factory oes by 


Government from the provisions of sections 21, 23 and 28—Conditions 
attached to the exemption ; see Prosecution 


Factory exempted by Government from the provisions of sections 21, 22 and 


28 of the Indian Factories Act—Conditions attached to the exemptioa— 
Factory, if exempted from the provision of section 26 ; see Prosecution ... 
, if exempted from the provision of section 26 of the Indian Factories 
Act—Factory exempted by Government from the provisions of sec- 
tions 31, 32 and 28—Conditions attached to the cxemption s see Prose- 
cution ae ai eat as 


Fair and equitable rent, suit to assess—-Decree for rent or damages for use and 


--— and equitable rent, suit to assess—-Plea of non-payment of rent for more 


occupation ; see Suit, maintainability of tei “ii 
than 12 years—Right of assessment, how long continues ; sce Suit, maiu- 
tainability of is 


aaa ee 


—— and equitable rent, suit to assess, if governed by section 188 of the Bengal 


Tenancy Act ; see Suit, maintainability of T sa 


ce 


Family deity, dedication to—-One person, a Shebait—Other members, includ- 


ing females, interested in the maintenance of worship ; see Sait, maintain- 
ability of T "E sa a 


Final decree in a mortgage suit, provisions as to, when applicable ; see T 


gage, suit on 


Finger print—Uncorroborated testimony of a finger print evpert—Conviction 


based on— Whether valid—True rule to be followed tn such a case, 


It cannot be laid down asa rule of Jaw that itis unsafe to base a convic- 


tion on the uncorroborated testimony ofa finger print expert. The true 
rule is one of caution; that is to say the expert’s opinion must not be 
taken for granted but the Court must examine the evidence in order to 
satisfy itself that there can be no mistake, and the responsibility is all the 
greater when there is no other evidence to corroborate the expert. Haren- 
dra Nath Sen v. King«Emperor ... 


a 
Finger prist expert, uncorroborated testimony of, conviction, if can be based 


on ; see Finger print 


Foreclosure suit—Preliminary decree—Appointment of Recciver—Partics, if 


goverped by contract of mortgage ; see giortgage suil 
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Funeral oblations, offering of, or spiritual benefit, all of, if the sole test” 
of heirship ; se® Hindu Law ie i via =i 61 
Ghatwal, dismissal of —Civil Court, if can question ; see Ghatwali tenure  ... © 2325 
t—————, dismissal of, effect of —Forfeiture of tenure ; see Ghatwali tenure ... . 225 
—~———-, if and when can be dismissed by a Magistrate ; see Ghatwali tenure...° 225 


Ghatwali tenure—Zantura—Grant, construction of —Presu mption—Officers 
of Govern ment acting within their authority—Ghatwal rightly dis- 
missed-—~Forfeiture of tenure—-Order of Magistrate, tf can be questioned 
in Civil Court—Fudement of appellate Court notin accordance with 
law—Civil Procedure Code (Act V of rg08), O. yr, R. 31. 

In construing grants of ghatwali tenures, it should be presumed in the 
absence of evidence to the contrary, that the officers uf Government were 
~ acting within their authority. i 
A Magistrale can dismiss a ghafwal for a reasonable cause. 
Where a Ghatwal has bean rightly dismissed, such disinissal carries with it * 
the forfeiture of his tenure. 
The order dismissing the plainlilf tronrthe office of Ghatwall being final, 
cannot be questioned in Civil Court. 
Though the judgment of the Court of appeal, which was a judgment of 
1 afirmance, was not in accordance with law, having regard to the nature 
of the present case ‘and the particular facts and circumstances proved, the 
case was not remanded to the lower appellate Court, as no nntter was 
required to be further investigated. Pitambar Laik v. Mati Lal 





Laik g ase es T a se ` 225 
Ghatwali tenure, grant of, construction of—Officers of Government acting 
within their authority ; see Ghatwali tenure AR sae 225 8 
Gift over, if valid—Indefinite fiilure of male issue of grantee ; sce E E 
“estate, ie ih ; z pas 393 
Grant of Ghatwali ne P TE of—Oficers of Government acting 
within their authority ; see Ghatwali tenure ii Go ts ans 
Guarantee, if a continuing guarantee ; see Surety... = aus 369 
——— deed, construction of—-Civil Procedure Code, O. 534; see surety .. 269 
Guarantor, suit against, if maintainablc—Default by the debtor in payment 
of debt ; see Surety ies ‘a - z - 269 


Guardians and Wards Act—Socicly for the Protect of children j in India 

or the secretary of such socicty cannot be appointed a guardian of the 

minor ; see Guardianship ... ~ "i T Cis 512 
——), provisions of, applicable only to an individual as 
the guardian of the minor’s person or his property ; see Guardianship... 512 
Eee , See, 25—Person who has not been appointed or 
declared guardian undeithe Act ; see Guardianship Ne a 512 














ee 











Guardianship—Grardian of person or property—Society for the Protection 
of children in India, if can be appuintei—ituess of the Secretary of the 
Society for appointment as guardian in her individual T 
Guardians and Wards Act (VII of 1890), sections 4(2), 25-—Appis- 
cability— Person not declared or appointed a guardian, 

Nether the Society for the Protection @f children in India nur the Seeret8ry ° 
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Guardianship—~ (Contd ). 


of such society can be appointed a guardian within the meaning of Act. 
VIII of 1890. The provisions of the Act can only be construed as intend- . 


ing the appointment of an individual as the guardian of the minor’s person 
or his property. ‘ 

Te will be open ta the Court under special cireumstances to consider the 
question as to whether the Secretary of the suid Society in her individual 
and personal capacity should not bo thought fit to be appointed as 
guardian of the minor when she in her application expressed her willing- 
ness to act as such. p 

In the present case two applications were made one by the appellant Mr. S. 
H. McSweeney, father of 3 minor girls under section 25 of the Guardians 
and Wards Act for an order on the authorities of the Loretto Convent, 
where the girls were at the time, to make over the girls to the appellant's 
custody. The other application was nnde by Miss Arbuthnot, Secretary 
to the Socicty for the Protection of children in India for being appointed 
as guardian of the said minors. With regard to the former application 
it was found that charges of the most loathsome character formed the 


subject mitter of proceedings against the appellant in the Criminal Court, 


some tim? ago and that his wife also repeated them in a letter meant to be 
e sent toa Magistrate : ar | 
Held, that the above fucts were enough to justify the Court in refusing the 
appellants’ prayer. 
Query. Whether Section 25 of the Guardians and Wards Act applies to 
the case of a person who has not been declared or appointed guardian 


under the provisions of the Act. Sydney Hugh Mc. Sweeney D. 


Margaret Arbuthnot 264 
Heirship, test of—Doctrine of spiritual benefit or oferi sring of funeral abhations i 
see Hindu Law P ae ne E 
High Court, powers of, in the G a issuing injunctions on parties in an 
appeal pending before it ; see Court-fee ; site m 
High Court’s power to revise —Appellate Court OE full costs of appeal 


while returning tbe memorandum of appeal—Improper order; see Revi- 


sion bes os gii Des 
Hindu, if can givoa property A of executory gift—Event, when ‘to 

happen—Person in whose favour gift made to be born at the date of giit; 

see Absolute estate as ws mes 
, when can make executory gift of prones > see Absentee estate wai 





Hindu law—Juheritance—Doctrine of spiritual benefit, how far applicable— 
Marriage among jati-Vaishnavas, if valid according, tp Hindu law— 
Children of such marriage, tf entitled to inherit, 

The doctrine of spiritual benefit or ‘offering of funeral oblations i is not the 
ony test of heirship. s 


Propinguity or proximity of birth is the principle underlying the order ot 
succession but the gapacity for conferring spiritual benefit is -also taken 
into consideration according to the Bengal § School. i 

The capacity sto offer funeral cakes becomes important when it has to be con- 
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Hindu law—(Contd). 
sidered in connection with the claims of rival competitors to heirship and 
in determining the order of succession, it is a key to ‘the order of succes- 
sion but not to inheritance. It is on the failure of nearest heirs that the 
question of spiritual benefit really arises. / 

Act XXI of 1850 Caste Disabilities Removal Act) is intended to apply only 
in a case where a person loses his right to inheritance according to the 
religion he has renounced. 

Asa Vaisnava does not renounce the Hindu religion, Act XXI of 1850 
does not apply in his case and the Hindu law does not inflict on him 
forfeiture of right of inheritance. 

A marriage between a Brahmin and a Sudra woman, both of whom are 
Vaishnavas, though noi contracted according to strict Hindu law, is still a 
form of marriage recognised by Courts as a form of marriage prevalent in 
a particular sectand the children are legitimate. Nalinaksha Majhi 
v. Rajani Kanta Das Mohanta ... Js 

. Holder of a final decree for sale of mortgaged inir if can miintain a sepa- 
rate suit ‘to enforce a further charge against such property for 
payments made to prevent a sale for arrears of revenue which fell due 
after the passing of the final decree and pending execution—Decree, 
nature of, in such suit ; see Suit, maintainability of ies 


Impartibility, question of, if can be gone into—Suit for declaration 
of ownership and possession of sub-soil, and an injunction restraining 
the defendant from digging and removing the stones, earth or mine- 
rals including the ochre and claiming damages ; see Putni 


Income tax—Jndian Income Tax Act (XI of 1922), Sec. 4 (1)—Incame 
received tn British India—Tax, wher payable—Payment made to earn 
profits—Thing to be taxed—Computation of profits or gains of business. 

English authorities ean only he utilised with caution in the consideration of 
Indian income tax cases. 

The thing to be taxed is the amount of profits or gains. The word ‘profits’ 
is to be understood in its natural and proper sense—in a sense which no 
commercial man would misunderstand. But when once an individual ora 
company has in that proper sense ascertained what are the profits of 
his business or his trade, the destination of those profits or the charge 
which has been made on those profits by previous agreement or otherwise 
is perfectly immaterial. The tax is payable upon the profits realised. 

The Pondicherry Railway Company Limited (the appellant) was incorpora- 
ted in the United Kingdom in 1869 under the British Joint Stock 
Company Act for the purpose of constructing a railway in the French 
Colony of Pondicherry. The registered office of the Company has 
always been in London. The Company in 1578 enlered into a conven- 
tion with the Minister of Marine and Colonies acting on behalf ofthe 
French Colony of India whereby a concession was granted to the company 
to construct and work a line of railway from the landing pier at Pondi- 
Psa! toa junction with the South Indian Railway at the frontier of 
® the French territory. Thé duration of the convention was fixed at 99 
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Income Tax—(Coni2.). 
years and the company thereby undertook’ to construct and work the 
proposed railway, or to cause the same to be‘constructed and worked, 
°” and assumed various obligations in regard to it. In consideration of 
the company’s engagements the French Minister undertook to pay to 
the company in instalments a subsidy and to provide the requisite land 
free of charge. The convention further provided that during the whole 
+ duration of the concession one half of the net profits which should be 
arrived at by deducting from the gross receipts the rates and taxes of 
every kind chargeable to the company as well as the amount expended in 
the purchase or hire of rolling stock etc. 

The company entered into an agreement dated the 25th March, 1879, with 
the South Indian Railway-Company Limited whereby the latter undertook 
to work, manage and maintain the Pondicherry Railway. The South 
Indian Company undertook to work the Pondicherry line “ as if it were 
an integral part of their undertaking’ and from time to time to pay the 
gross receipts of the line “into such Government Treasury in India as 
the Secretary of State may prescribe.” The working agreement 
provided that “out of the -gross receipts ot the Po ndicherry line there 
shall bz deducted and retained by the South Indian Company for working 
expenses the same percentage of gross receipts as the trafic of the 
South Indian Company, ‘including therein the Pondicherry line, is from 
time to time worked at.’? After deduction of this percentage for working 
expenses from gross receipts “the balance shall be ascertained and shall 
be paid over every six months by the South Indian Company to the Pon- 
dicherry Company in India in rupees.” 

Held, that the Pondicherry Railway Company Limited was liable to be 
assessed to income tax under Section 4 (1) of the Indian Income Tax Act 
on the income derived by it from the payments made to it by the South 
Indian Raijway Company Limited in respect of the working of the Pon- 
dicherry Railway as being income received in British India by the Pondi- 
cherry Railway Company Limited from the carrying on of its business. 


That in computing the profits or gains oi the business carried on by the 

Pondicherry Railway Company Limited for the purpose of assessment 

to Indian {ncomz Tax no allowance was deductible in respect of the 

half share of net profits payable by the Pondicherry Railway Campany 

Limited to the French Colonial Government. The Pondicherry 

Railway Company Limited v. The Commissioner of Income 
Tax, Madras 381 

Income Tax Act, Sec. 4 eens ee in British India—Pay ment 

* made to earn profits—Computation of profits or gains of business ; see 





Income tax see wie sea sxe ee 381 
— r , Sec. 4 (1}—‘Profits’, meaning of—Destination o€ profits 
or charge on profits—Tax payable on profits realised ; see Income tax... 381 


———_——-——,, Sec. 33 (3), assessment. under —Assessee, if can be assessed 
upon any,figure-of profits not warranted by evidence before -the autho- 
ritiés ; see Assessment - ae ae a eo k 550 
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Income Tax Act, Sec. 66--Assessee, iff can ask the Hirth Court to examine 
his books of accou&t and coms to findings of fact contrary to those arrived 
at by the Commissioner in the case stated—Books, if can be produced in 
the High Court ; see Assessment ee one hice 

» Séc. 66—Assessee, if can for the first time produce hooks 

of account in the High Court ; see Assessment i ae 

» See. 66—High Court can decide question of laws see 

Assessment aye rii a wi 

——, Sse. 66—High Court changed the form of gaeta ; see 
Assessmant “de es ous Kee 

Indian Companies Act, So. 163 Cl. (VI)—'‘Just and equitahle Y rule + see 
Winding-uap Sat wae ees Siu? ie ate 

, Sees. 174, 183 (2)—-Winding-up of solvent com- 

pany ; see Winding- as oe re se eee 

, Sec. 176—Judge in charge of winding-up. when can 

remove the oficial liquidator ; see Winding-up u yeh 

» Sec. 178 (2)—Company wound up be Court-— 
Custody of Company's asszts ; see Winding-up ... xe i 

Indian Succession Act, S2c. 127—Deviss of absoluto estate with a condi- 
tion annexed partially restraining nvwriage—Partial restraint on marriage, 




















—— ee 




















—_ 

















if valid ; see Will eee ss bea 
Inference—Makarrari tenancy—One succession and one transfer in favour 
of grandsons of tenant ; see Presumption ; ais 





as to variation of rent, if can be drawn from the Ga that the 
tenancy was alleged to consist of a larger area than what is actually 








found to be on m2asuremint ; see Presumption sii sis’ 
——-—-———~of facis—leaks found in the waggon at the arriving station ; 
see Damages i ai si 
———of law—Inference oh facts aiad and found as tow helher a 
certain tenancy is permanent or not ; see Presumption 1 te 


Injunction—TZenant, if can erect permanent structure—Lower given by Amal- 
nama—Amaluama, a lease~Amalnama nok registered-~Amalnama 
may be used for collateral purpose —Erectiny porminent structure, uot a 
collateral fact but a term of the lease—Registration Act (XVT of 1908), 
Secs. 17 (ad), 49, els. (a) and (e) and Proviso. 

A certain Amalnama describ2d the land settled but reserved the measure- 
ment of it for determining its area for the future and stated that on 
ascertainment of the area on measurement the rental would be calculated ; 
specified the airié/ or rate of rent at Rs. 80 per bigha ; recited that the 
nasar, Rs. 20, had baen received ; recited that the executant settled the 
land in savasari right and Stated “that you may erect, if you so desire, 
pucca structures (on the lands)."’ It did not contemplate the execution 
ot any further docuntent in future to complete the transaction : 


Held, that the Amalnam2 was a lease. 


NS That the settlement evidenced by Amalnama was a settlement with no term 


fixed, bat reserving a yearly rent of Rs. 80, required to be registered as 
being hit by clause (d) of section 17 of the Registration Act. 


PAGE. 
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* 


Injurntction— (Contz.), 

That the settlement not boing registered could not affect any property 
comprised therein under clauses (a) and (c) of section 49 of the Registra- 
, tion Act. 

That the Anninama though unregistered, could be used for proving such 
collateral facts as the fact of the tenant’s possession, or the nature of 
such possession or the date on which such possession began and similar 
other matters. 

"The authority given to the tenant by the «\malnania to erect pucca structure 
on the land, if be so desired, was not a collateral fact but one of the 
terms of the lease itself. This was nothing less than a transaction affecting 
the property in which the structures were to be erected within the mean- 
ing of clause (cì of section {9 of the Registration Act. 

‘That in the circumstances of the case, the proviso to section 49 of the Regis- 
tration Act added by section 10 of the Transfer of Property (Amendment) 
Supplementary Act, 1929, was inapplicable. Haran Chandra Chakra- 
varti v. Kafiprosanna Sarker Bs uF 

Injunction, permanent, withdrawal of the prayer of, if oe granting of 
temporary injunction ; see Court-fee .., 





——, temporary, if can be issued where no perminent injunction prayed 


for in the plaint ; see Court-fce 
+ 


Interest—Stipulations us to interest in excess of 12) percent. based on con- 
tract, if enforcerble—Sections 178 and 179, Bengal Tenancy Act (VHI of 
1835), tf prohibit excess interest even tn cases of contract prior to the 
pusstng of the Act and in respect of mokorari tenures. 

The provisions of sections 178 and 179 of the Bengal Tenancy Act make all 
stipulations as to payment of interest iu excess of 124 per cent. unenforce- 
able whether the contract was executed before or after the passing of the 
Bengal Tenancy Act or whether it related to a permanent Mokorar! tenure 
or not. Purna Chandra Saha v, Hyder Ali Patari x 

"ame ey StIPulation of, in excess of r2} per cent. based on contract. if enforce- 
able—Permanent Mokarari tenure~Contract before the passing of the 
Bengal Tenancy Act-—Seclions t7Sand 179 of Bengal Tenancy Act ; see 
Interest nas Dy sie ‘es jsi 

=e temporary, if can be partitioned ; see Partition a 

to be partitioned, tf to b2 of a permanent character ; sce Partition ... 

Irregularity, affecting jurisdiction of Court—Trial ofa case on transfer 


Rae 





without notice to opposite party ; see Review as aa 
Jati-Vaishnayas, narrioge among, if valid accordiny to Hindu Law ; see 
Hindu Law... Te re 


+a na? 


Joint Hindu Milakshara family —Manager or head, when can alienate the ances- 
tral property of the joint family ; see Pussessioa, suit for 
Joirftness, presumption of, of Hindu family ; see Partition an e 


ats 


Judge in charge of winding-up, When can remove the official liquidator ; sge 
Winding-up se ais ee Ss 
amme to consider the practicability to have nine juroni—Onus not on the 


seen eee 


+ accustd + see Murder re nd ou is a. 
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Judge to give indication of his opinion, if evidence insufficient for conviction, 
making it clear (Rat the jury had the optioa to disregard it; see Murder 
charge ve 3 EA Sie in 

Judge’s charge to jury, if siente Owais to inform the jury of their 
right of presumption against the prosecution for non-production of 
independent witnesses ; see Murder charge : 5 

———~-— trial, conclusion on credibility of witnesses, weight aient to ; see 


Mortgage, redemption of ... 


Judgment of appellate Court not in accOrdance with Jaw-—-Case, when not to 
be remanded ; see Ghatwali tenure 
Jurisdiction—Civil Court, if can question the order ain A e 
see Ghatwali tenure ae a 7 beng ae 
Execution of PEE A bv executing Court—Executing 
Court, powers of—Valtdity of decree, when can be questioned by 
executing Court. 

The proposition laid down in the Full Bench case of Gorachand y, Prafulla 
Kumar vizą © Where a decree presented for execution was mnde by a 
Court which apparently had not jurisdiction whether pecuniary or terri- 
torial or in respect of the judgment-debtor’s person, to mike a decree, the 

1 © executing Court is entitled to refuse to execute it on the ground that it 
was made without jurisdiction. Within these narrow limits, the executing 
Court is authorized to question the validity of a decree, ’’—-means that the 

executing Con ıt would be competent to refuse to execute the decree only 
when on the face of the decree it would appear that the Court which 
passed it had no jurisdiction. The expression ‘the decree’ signifies ‘the 
decree and the papers relevant for the purpose of understanding it.’ The 
proposition does not mean that if thereisa clear statement upon the 
plaint which gives the Court jurisdiction to entertain a suit and if upon 
the basis of that jurisdiction the decree is passed by the Court without 
there being a challenge by the defendant as regards the territorial juris- 
diction of the Court to pass the decree, it remains open to the defendant 
to question the jurisdiction of the Court after the decree has been made. 
Amala Bala Dasi v. Sarat Kumari Dasi ... 








Practicability to have nine jurors ; see Murder és 
Jurors, special, when to be chosen—-Criminal Procedure Cee, Secs. 269, ive: 
see Murder... - re 


Jury, Omission to inform ; of their right of E hee the prosecu- 
tion for non-production of independent witnesses ; see Murder charge 
Keittima adoption—Existence of nitural children, if bar ; see Burmese Budhist 











Law nee ees ns ki ‘his ies 
—— adoption—l"ormal cefemouy not necessary—Publivity and notoriety 
essential ; see Burmese Budhist Law ... ua H sii 

— adoption, what is ; see Burmese Bidhist Law... ee aie 
adoption, when may be inferred from conduct ; see Burmese Budhist 

Law 

Land Revenue Sales Act, iE section: or qualified by Bengal R 
Act ; see Revenug Sale... P Si N pn 


pw 
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ad4 


ə 


593 
307 


. hd G ‘ 
òL. LIV. ] . INDEX OF CASES. 


>» 


- L w, pure question of, can be urged atthe hearing of appeal, though not 

taken in the memorandum of appeal ; see Decree, execution of or 

—— speaking of one kind of contract, if includes other contracts but not of 

same nature ; see Penalty ., T s.e : 

„Leaks found in the waggon at the arriving sitions T of facts—Com- 

pensation for damages ; see Damages ... si se A eee 

Lease—Recital in the preamble of a deed of partition ; see E 

Tenancy, if permanent—Kabuliyat, construction Baad setile- 
ment——Payment of premium. 

Respondents held under lease Hat, Basar, Bandar and Ghat: The kabuliyat 
recited the lessee’s possession under the temporary (meyadt) ijara settle- 
ment, that he had prayed for a bemeyadé settlement and that the lessor, 
on receiving a premium of Rs. 3500 and fixing an annual rent of Rs. 800, 
had granted his prayer and made with hima bemeyadi settlement. It 
further recited that thereupon he had been in enjoyment of the profits, and 
that as the lessor had demanded a saduliyat from him, be (the lessee) 
appeared before him, and, agreeing to pay a rent of Rs. 800. per annum 
executed the deed of bemeyads kabuliyat and promised that he would 


enjoy the profits on abiding by all the rules and terms set forth in the 
habulivat : 





e Held, that the question whether the tenancy was capable of being determined 
by notice at the will of either party, could not be resolved by -referente 
only to the use and meaning of the word ‘bemeyadi’, but should be deter- 
mined after consideration of all the provisions of the fabutiyat, by which 
the rights of the parties were defined. 


On construing the Aabuliyat, it was held from the following circumstances 
that the lease was not from year to year, which the landlord could at his 
will determine by a six months’ notice, but was of a permanent nature. 
The circumstances were: (a) The payment of the premium of Rs. 3500 ; 
(b) the substitution of bemeyadi settlement fora mevadit settlement ; 
(c) the landlord was given a power to increase the rent under specified 
conditions, the tenant binding himself in the terms “I shall not be éntitled 
to raise any plea or objection thereto and on no ground of objection shall 
I be competent to get any abatement of the fixed rent, nor shall I be able 
to make a surrender elena: ” Raja Janaki Nath a v. Dina Nath 
Kundu - 

———, condition in, as to continued pesicence; if binding ; see Absolute 
estate 
—_——, permanent, what passes under—Sub-soil rights, if neues of et 
such as “ including all interests ” or “ Darobast Hakuk * in the lease ; see 
š ə Putni 
-Legal eeina D to Court—Combination—Administration of ee i 
see Misconduct : we 9 





oractitioner—Right to freely exercise his profession and to appear in 
any:case in-which’ he may choose to ‘appear—No interference—Fellow 
member of the ar see Misconduct - ' i K 


- piictitioner, rights of ; see Misconduct ee 


re 
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PAGE. 
Legal practitioner, duties of ; see Misconduct bys Pe 530 
——— Practitiofiers Act, Sec.. 13(f}—Any other reasonable- cause’— i 
Ejusdem generis ; see Misconduct pia Š 530 
, Sece 13(f}—Resolution prohibiting: a pleader : to aa . 
against a fellow member, of the-bar, if degitimate ; see. Misconduct a 530 
, Sec. 13(f)—Resolution-prohibiting a ’plead.r to act — 
against a, fellow - Men of: the bar, subsequently . given effect to ; -see 
Misconduct » 530 
Legitlmacy— Marriage between a Brahmin and a Sudra woman, both of hos 
are Vaishnavas, if valid--Children of such marriage ; see- Hindu Law... G1 


Lessee’s sub-tenants, if can be evicted in execution of decree for ejectment 
passed against the lessee—Sub tenants not parties tothe suit for eject- 
ment ; see Ejectment 493 
Letter writter by one of partners immediately afler dissolution, ionising 
Bank of-dissolution of partnership, admissibility ia evidence of—Suit for 
money against the partner, who retired before transaction without giving 
notice ; see Notice of dissolution “e 516 
Liability to pay under the mortgage, when EE E of ai 
-that the loan will remain outstanding for a substantial period—~Defiult by 
the debtor in payment of the mortgage debt ; see Surety... ae 269 - 
License fee—Frivate market--City of Rangoon ‘Municipal Act, 1922, e 
Sec. 178(3)—Rate fixed by the Corporation—Costs occastoned by statu- 
tory-supervision and regulation of private markets. 
Held;-that.in the circumstances, certain ‘sums which were charged to-the 
appellants by the Rangoon Corporation,-by~ way of fees for licenses to 
keep open private „markets in the city of Rangoon, were validly charged 
by the Corporation under the powers contained .in,the city of, Rangoon 
Municipal Act, 1922. The words of section, 178(3) of the city of Rangoon 
Municipal Act, 1922, contain nothing prohibiting such a charge or incon- E 
sistent with such a charge. 
The license fee might reasonably cover the cost of al] special services, neces- 
sitated by the. duties and liabilities imposed upon the Corporation in-res- 
pect of the. supervision and regulation of private: markets, 
The Corporation (by adopting the report of. the Finance Committee) arrived 
at-the total.amount of the cost which .was to be covered by the sumsipay- 
able by all the private markets. This total sum they divided among all , 
the private markets in proportion: to their respective assessable. values. 
The sums so arrived at, were, in the case of -each private market, a.per- 
centage, and,: in each case, the.same . percentage of its: assessable. value. 
A.sum whith represented. that „percentage was then charged: to, each 
market as its license feg for the right to keep it open for a year : o g 
Held, that:under the circumstances, i the'licens:, fees, which«were. charged, 
were fees charged ata rate fixed by the Corporation within “thesmeaning 
of.section 178(3) of the City of Rangoon .Munioipal Act. 
Judgthent-of the High . Court affirmed. .. The Parundaung::Razar-Com- 
pany Limited v. The Municipal...Corporation. -off. the:city.of 


Rangoon à "E e be 285 
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Limitatlon—Civil Procedure Code (Act V of 1908), order 21, rules 23 and go 
and section 47—Non-service of notice under order 21, rule 22—Execu- 
tion sale—Application to set aside sale-—Period of limitation—Extenston 


of tima—Indian Limitation Act (IX of 1908), section 18—Applicabiltty.: 


An application to set aside an auction sale on the ground of non-service of 
notice under order 21, rule 22 of the Code of Civil Procedure, jf it has to 
be made under order-21 rule 90 of the said Code, must be made within 
30 days from the date of the sale and if itis to be treated as one under 
section 47 of the said Code, it must be made within 3 years of the date 
of sale. 

There may be circumstances: under which time may be extended under 
section 18 of the Limitation Act. Surja Kanta Das.v. Jogendra Nath 
Dutt dec er 

Civil Procedure Code (Act V of 1908), OQ. 21, R. 95, application 
under—Limttation to run from which date—Limitation dct (IX of 
1908), Sch. I, Art. 180. 

An application for delivery of possession by an auction-purchaser under 
O. 21, R. 95 Civil Procedure Code must be made within 3 years from the 
date when the sale becomes absolute and not from the date when sale 
certificate was issued as provided for in article 180 of Schedule J of the 

e Limitation Act. Srimati Anarjan Bibi v. Chandramani Shaha 

Indian Limitation Act (IX of 1908), section 10, articles 62, 120— 
Trust for a specific purpose—Eguitable claim for account against 
trustee—Accrtual af right to sue—Denial or infringement of right by 
defendant, 

* In order to bring a case within the purview of section 10 of the Indian Limi- 
tation Act, 1908, there must be a trust for a specific purpose, i. e., a pur- 
pose that is either actually and specifically defined in the terms of the. will 
or the settlement itself, or a purpose which, from the specified terms, can. 
be certainly affirmed, 

The article of the Limitation Act applicable to an equitable claim against a 
trustee, liable to account, for an account and ascertainment of what may 
be due, is the residuary article 120, and not article 62, and limitation does 
not begin to run until the “right to sue ” accrues, i. e., until there is an 
accrual of the right asserted in the suit and its infringement or at least a 
clear and unequivocal threat to infringe that right by the defendant. 
Consequently, the plea of limitation fails when the defendant is unable to 
specify the particular date at which the claim to an account was denied by 
him. Annamalai Chettiar v. A. M. K. C. T. Muthukaruppan 
Chettiar sis ss 

—; ~~s Morigage of unpaid calls on the shares issued By a Company— 
Resolution of the Company fixing a certain date for payment of the 
ulpaid ,calls—Mortgage not redeemed—Suit on mortgage—Company 
going into liquidation—Sale in execution of mortgage decree— Purchase 
of the unpaid calls by the mortgagee—Suit for recovery of money against 
the share-holders— Period of limitation~—Indian eee Act (IX of 

e 1908), Seh. I, Art, 112—Time, when begins fo run. 





annual 
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Limitation—(Coztd.). 


A certain Company called the City Brick Company Limited assued a number 
of shares which were partly unpaid up. On amd September 1920 they 
mortgaged the unpaid calls on -these shares to the plaintiff; the Pabna = * 
Dhana Bhandar Company. By a resolution of the City- Brick Company 
the unpaid calls were made payable on gist August 1931. The share-- 
holders took no notice of the calls. On 25th April 1923, the plaintiff sued- 
on his mortgage and obtained a decree on 17th April 1924.: Meanwhile . 
on 27th July, 1923 the City Brick Company had gone into liquidation. 
On the 14th August 1921 the plaintiff bought the unpaid calls at the sale 
in execution of the mortgage decree. The plaintiff then sued for recovery 
of the moneys due by the defaulting share-holders: The Liquidator of 
the City. Brick Company was also made a party to these sults : a 


Held, that the suits were barred by limitation under the provisions of 
Art. 112 of the first schedule tothe Limitation Act, that as regards the 
defaulting share-holders viz., the defendants, ‘time began to run from and 
after the 31st August 1921. Pabna Dhana Bhandar Company Limi- 
ted (in Hquidation).v. Promode Chandra Ray Jai Ka 585 


Restitution, application for—Limitation Act (IX of 1908), Sch. J, 
Articles 181, 18a—Applicability—Civil Procedure Code (Act V of 1908), 
sections 144, 47-~Application for restitution under section 144, tfan 
application in execution. 





Article 181 and not Article 182, Schedule I to the Limitation Act is the 


Article applicable to an application tor restitution under section 144 of the 
Code of Civil Procedure. 


The time for, an application for restitution under section 144 should be 
calculated uuder Article 181 Schedule J to the Limitation Act, 1908, -from 
the decree which for the first time gave the right to restitution and not 
from the decree of the last appeal. 


Cases on the point reviewed. 


An application under section 144, Civil Procedure Code, is not an applica- 
tion in execution. Saroj Bhusan Ghosh ‘v. Debendra Nath 


Ghosh `- 506 
Limitation Act, Sec. 5~~Sufficient cause—Aggrieved party er of the 
passing of any order inspite of honest efforts ; see Assessment or -475 





, Sec. 10—Conditions, necessary-~"' Trust for a specific pur- 
pose ’’, meaning of ; see Limitation 


, Sec, 20, requirements of, getting rid of ; see ‘Deres, exe- 
cution of e 





sst eae 201 
——, Sch. I. Art. 11a—Suit by purchaser of unpaid calls, for * e 


recovery of money due by the s deauitisg share-holders—Time, running of ; 





e 

see Limitation ‘a Cos 588 
- , och, I, Art. 113—Time, running of—Suit for specific per- 

formance of contract that certain immovable property should, be purchased 

in defendant’s name in auction sale’anda certain share of it should’be 

@onveyed py him to the plaintiff ; seé*Suit, maintainability of ee Rag 
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Limitation Act, Sch. I, Art. 120—Equitable claim for account against l 
trustee—Accrual of right tosue—Denial or infringement “of right by 
defendant ; see Limitation s iss 175 
ot —-, Sch. I, Art. 144—Adverse. possession of mineral rights~— 
Zemindar in constructive possession of sub-soil right ; see Putni” Ga 137 
m, Sch. I, Art. 181—Application for restitution under sec- 
tion 144 of the Code of Civil Procedure ; see Limitation ee 506 
———— —, Sch. |, Art. 182, Cl. (5)—Certification by a deeree kolde 
under C], (1) of rule 2 of order 21 of -the Code of Civil Procedure, if an 
application to the Court to take some step in aid of execution; ses Decree, 
execution of . 201 
Liquidator, -officiaj, when can be removed by the Judge in nae of sending: 
up ; see Winding-up kee 439 
Magistrate, if and when can dismiss a Ghatwal ; see Ghabwali Lanie ive 235 
—— , what to consider in giving consent to the withdrawal of prosecu- 
tion ; see Withdrawal of a case a 253 
-—~ is at liberty to revise his estimate, formed at the initial I before 
the final stage is reached, as to the truth or falsehood.of the complaint ; 
see Withdrawal of a case a 253 
may for good reason, refuse to issue process, though the iing 
° discloses a prima facie case—Criminal Procedure Code, Sec. 203 ; see 
Withdrawal of a case 353 
Mokarari right—Recital in deed of partition between descendants of inani 
see Presumption we sie 353 
—~—-—— tenancy—Inference—One succession and one transfer in fayour of 
grandsons of tenant ; see Presumption "E pi 353 
Malik, significance of ; see Absolute estate 393 


Manager or head of joint Hindu family governed by Mitakshara law, power 

of, to alienate the ancestral property of the joint family ; see Possession, 

suit for. 7 ae a4 
~—-—— or head of joint Hindu family governed by Mitakshara law, when can 

alienate the ancestral property of the joint family; see Possession, 

suit for Ga 24 


Marriage, partial restraint on, if valid—Devise of absolute estate with a con- 
dition annexed partially restraining marriage~Indian Succession Act, 
Sec. 127 ; see Will site se 
——~——-———— batween a Brahmin and a Sudra woman, both of whom are Vaish. 
navas, if valid ;.see Hindu Law 6i 
Medical evidence, admissibility of—Medical evidence danad forcibly ; see 
Admissibility sii ve 499 
e ~w —— examination of arrested person without his consent, if an assault ; see 
Admissibility vee see 499. 


Mining sights—Debuttar and Brahmottar grants—Grantee to prove express 
inclusion of subsoil rights-——Specific Relief Act (I of 1877), Sec. 25— 
Specific performance of contract for lease of property—Lessor’s title, - 
when not free from reasonable doubt—Forfeiture of salami or premium, ° 


@ +» 
when incurred,” « j e 


s 
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Mining rights—(Conid.). 


An agreement for the fease to the appellant of underground coal rights in 
. two mouzas comprised in the respondent’s zemindari, provided that " if 
the appellant neglect or fail to take such lease except for the reason of 


the want of the lessor’s title to the said'mouzas ” the salam or premium - 


deposited by him would bz forfeited to the respondent, the zemindar. 
In a suit by the appellant to recover the salami, on the ground that the 
respondent had no title tothe underground mining rights, the mouzas 
being held ander deduttar and drahkmottar grants made by the respon- 
dent’s ancestors : 

Held, that-in view of the provisions of the Specific Relief Act, 1877, Sec. a5, 
the onus was on the appellant to show that the respondent's title to.grant 
a lease of the mineral rights in the two mouzas was not free from reason- 
able doubt or might be fairly described as imperfect. 


Held further, (dismissing the appellant’s suit), that in the absence of 
evidence that the debuttor and brahmottar grants of the mouzas by the 
respondent's predecessors expressly included the underground rights, the 
onus had not bzen discharged, and that consequently the appellant ` had 
forfeited the salami. 

Ifa claimant to subsoil rights holds under the semindar or by a grant 
emanating from him, even though his powers may be permanent, heritable 
and transferable, he must still prove the express inclusion of the subsoil 
rights. H. Y. Low and Company v. Raja Bahadur Ai Prasad 
Singh Deo 2 

Minor, if cin enter into any contract ; see Possession, suit for 

, if can authorise any contract with relation to the alienation of his pro- 

perty ; see Possession, suit for se 

member of joint Mitakshara family, contract or öisen TE E 
appearing as ostensible owner of property with the consent of manager 
and adult members of a joint Hindu Mitakshara family—Minor members 
not affected by such consent ; see Possession, suit for g 

—~—— members of joint Mitakshara family, not affected by consent of manager 
and adult members toa person acting as ostensible owner of property— 
Transfer of Property Act, Sec. 41°; see Possession, suit for 

mms member of joint Hindu family governed by the Mitakshara School,. if o can 
contend that the person making the transfer was not under section. 41, of 
the Transfer of Property Act, the ostensible owner-of the ancestral pro- 








perty—Manager and adult members of the joint family consenting -toia . 


person being treated as the ostensible owner of the ancestral .property-; 
see Possession, suit for aon a 
Miras Talukdari Patta, significance of ; see Absolute estate. 
Misconduct—Peader—Legzal Practitioners Act (XVII of 1879), See. n= 
“ Any other ereasonable cause ’’-—-Legal practitioner, rights and. duties 
of—Resolution prohibiting pleader to act against a fellow member of the 
bar—Resolution subsequently given effect to. 
« It isa fundamental right possessed by every legal practitioner that” he may 


be allgwed freely to exercise his professigg and to appear in any casein e 


~e 


366 
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Misconduct—(Conid.). : 
which he miy choose to appear- without interference of any kind, whether 
it-be-against a fellow member of his. Bar Association or not, except where 

e such interference is based upon some valid and legal ground, 


Legal practitioners have their duties towards-the Courts and are expected to 
co-operate with them in the orderly and pure admunistrdtion of justice. 
Fhey cannot be permitted to act or combine with others against such 

- authority andin a manner calculated to impede or interfere with the 
administration of justice. 

The words “ any other reasonable cause ” in sub-section (f) of section 13 of 
the Legal Practitioners Act are to be interpreted according to their ordi- 
nary and literal meaning and not restricted to reasonable cause of’ the 
same class ot description referred to in the preceding sub-sections, 


On the gth March, 1911, a Resolution was passed to the effect that no 
m2mber of the Bar Association of Berhampore, except the Goyernment 
pleader, should accepta brief in a Criminal case against any other 
member. 

On the 30th July, 1930, the Berhampore Bar Association passed the follow- 
ing Resolution : " That in view of the fact that Babi: Nagendra’ Nath 
Bhattacharji in contravention of the Resolution of this Association dated 
the oth March, 1911 accepted the brief on behalf of the prosecution in 
the Crown case against Babu~ Manindra Nath’ Dubey, a member of the 
Association, and in view of -the unjustified and baseless allegations made 
by him against this Association in the Court of the Sadar Sub-Divisioaal 
Officer, and again in the Court of the District Judge verbally as well as 
in the written petition filed by him in Case No. 43 of 1930 Civil Miscella- 
neous no member of this Association shall act either as senior, junior or 
colleague to Babu Nagendra Kumar Bhattacharjiin any case, Civil or 
Criminal in which he is or will hereafter be engaged, or receive any brief 
from him by- way of transfer or otherwise, or accept any vakalatnama 
from him, or executed by himas Am-mukhtear for any of the parties 
thereto. ” 

The copies of thé Resolution were’ directed to b2 circulated to all Bar Asso- 
ciations in thè District : 

Held; that thé Resolution of oth March, 1911, wasa flagrant and altogether 
unwarranted interference with the rights of legal practitioners. __ 

That the claim of the Bar Association to enforce thé Resolution dated the 
goth July, 1930 was not legitimate. 

That the Resolution of oth March, 1911, being improper, could not be 
pleaded in justification of the subsequent Resolutions 

That the action. of thepetitioners amounted to ‘reasonable cause’ within the 
meaniig of these-words-in. section 13,: sub-section (f) of the Legal-Practi- 

= tioners Act. i ° 

That the Resolution of 1930, was calculated to have the effect of-interfering 
with the administration of justice. -Moho Moban:Sen v-Shamapada 


® oumae ana , what is ; see Risk-note, Forffi.B,-Proviso ` see 
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Misconduct of Railway servants—Railway servants violating the standing 
order of the Railway Company ; see Damages 

Misjoinder of charges—False entry in each: pay sheet, a distinct seats: 
Penal Code, Sec..277A ; sée Defective trial 

Mitakshara joint Hindu family—Separation of one denie Abas 
if remained jointe see Partition 

joint Hindu family—Separation, how effected ; see Partition 

Money, if-paid without consideration—-Payments of rent to the: zemindar by 
the auction-purchaser in putni gale pending suit by. putnidar for. setting 
the sale aside ; see Suit, maintaiaability of 

Mortgage, lia' ility to-pay under, when arises—~Anticipation, E that ihe 
loan will remain outstanding for a .substantial period—Defaylt ky the 
debtor in payment of the mortgage debt ; see Surety ; j 

decree, enforcement of, by a peal judgment against the a 

gagor, power to Court to order, if dependent on rule 6 of order 34 of Code 

of Civil Procedure ; sed Mortgage, suit on = ee 


ate tee etter 





thee 





made by Mutwalli without previous sanction of Court—Retros- 
pective-confirmation by Court ; see Mutwalli 

n m made by Mutwalli without the previous sanction of the Court, ‘if 

valid ; see Mutwalli T Ni 

, suit on—Personal decree, when to be passed-—Consent decree 
providing for decree absolute—Rules of the Original Side, Calcutta High 
Court—Leave to be reserved in the preliminary decree to make an appli- 
cation for personal judgment after a sale has been carried out—Civil 
Procedure Code (Act V of 1908), O. 34 R. 6, applicability of, if excluded 
by departure from strict form of preliminary decree—-Power of . Court to 
give personal judgment, if dependent on O. 34 R.6—Decree absolute for 
sale—Certain sum of money due upon a security, 

The provisions as to final decree in a mortgage suit apply only where there 
has been a preliminary decree of-the kind contemplated by rule 4 of 
order 34 of the Code of Civi! Procedure. 

When a mortgagee brings a suit to enforce his mortgage, the Court will not 
allow him to enforce it by a personal judgment against the borrower until 

he has exhausted his remedies against the security. It is a form of relief 
which, in the ordinary way, will not be given toa mortgagee unless and 
until this stage has been reached. The power of the Court to give _that 
form of relief does not depend upon rule 6 of order 34 of the.Code of Civil 
Procedure which is a proviston giving direction to the Court as to the time 
and. manner at and in which the relief is to be given. 

An ordinary decree absolte for sale is, strictly speaking a decree: that may 
only be executed: by sale. -But when a- declaration is -made that a certain 
sum of -money is: due upon a security :one may and--often does talk of 
executing the decree by sale and then afterwards by getting a: persopal 
judgment and enforcing that. 








A suit on-mortgage was settled on the basis of certain terms scheduled to 
the consent decree of the asth March, 1925. The terms of the settlement 
fhade the defendants admit that-the'sum of 12"lacs was due for principal. 


PAGE. 


Mortgage,—(Contd.), 
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The defendants consented to an immediate decree diene for a for said 
amount carrying interest at the rate of 7 per cent. per annum from the Ist 
February, 1925, until payment in full. The terms provided that the decree 
would not ba executed by the sale of the mortgaged properties or other- 
wise [or a period of 5 years subject to the conditions following : that the 
defendants would pay off one lac each year, that they would pay interest 
by equal monthly instalments on the amount due from time to time by 
the 15th of each month; that in the event of default in making those 
payments the whole of the balance of the decretal amount, interest and 
costs then due and unpaid would at once become due and the plaintiff 
would ba at liberty to execute the decree by sale of the mortgaged pro- 
perties in suit through Court in the usual way. Default was made and 


on the 27th January, 1926, the plaintiff made an application to enforce | 


his decree. A reference was made to the Registrar,, Original Side, who 
reported as to how much had been paid of this sum of 12 lacs with 
interest at 7 per cent per annum from the 1st February, 1925. Ultimately a 
final order for sale under this consent decree was made on the gth August, 
1926, On that day the order passed was: Itis ordered and decreed 
that the premises comprised in the mortgage in the said decree mentioned 
ora sufficient part thereof be sold with the approbation of the said 
Registrar to the best purchaser or purchasers.” Thereafter the proper- 
ties were sold but they failed to produce sufficient to cover the amount. 
The plaintif then applied for a personal decree for the balance : 


Held, that the decree did not contravene the provisions of the order in the 
rules of the Original Side of the Calcutta High Court, as there was a 
personal liability resting upon the borrowers in respect of the money 
lent. 

That though there was a departure by consent from the strict form of an 
order for sale, such departure would not affect the applicability in 
principle and substance of the provisions of Order 34 Rule 6 of the Code 
of Civil Procedure. 

That it was open to the Court on motion in this case to give a personal, 
judgment against the mortgagors for the balance. 

That the mere fact that the consent terms were silent about a joni TR 
ment would not deprive the lender from recovering his money back from 
the borrower., 

That the mortgagee did not give up his right to judgment for the balance 
against the mortgagors, Ral Saheb Sundermulf v. John Carapiet 
Galstaun 


Mortgage suit—Clause as to tnsurance—Waiver—Preliminary decree— 


fbbot néiment of Receivers—Oral agreement as to commission. 

A ‘mortgage deed executed in favour of the respondent company was dated 
the 3rd April, 1925. It provided inter alia in clause (3) that the mort-« 
gagor would keep the properties mortgaged with the mortgagee and in 
the name of the mortgagee against loss or damage by fire and earthquake 


400 


for such sum as the mortgagee may frå time to time delermine to bethe ® 


B 
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PAGE. 
Mortgage sult—(Conid.). 
full insurance value thereof, that the mortgagor would pay the premia and 
that, if the mortgagor refused or neglected to keep the mortgaged 
premises insured it would be ‘lawful but not obligatory or incumbent 8 
on the mortgagee to insure and keep insured the said premises in manner 
aforesaid or in,any other manner the mortgagee may from time to time 
determine.” On the 1oth January 1938 the respondent the Prudential 
Assurance Company agreed with the mortgagor appellant to place the . 
insurance not with themselves as provided by clause (3) but with a com- 
pany called the Home Insurance Company of New York. Under that 
arrangement or permission, the property was insured with the Home In- 
surance Company of New York. . 


The mortgagor subsequently mortgaged the property, in connection with 
which certa'n Receivers were appointed to receive the rents and profits 
and to manage the property. 

The Prudential Company brought their suit for foreclosure in June, 1928 
In Decembar, 1928, an order was made which had the effect of appointing 
Receivers who came into existence under the second mortgage, Receivers 
of the rents, issues and profits of the mortgaged property in the plaintiff’s 
suit. On the 16th April, 1929, a preliminary decree was passed in the 
plaintiffs’ suit and the decree was that the “premises be sold either by 
public auction or by private treaty by the Receivers.” The date ot 
redemption was-fixed on the 31st March, 1933. 

The Receivers applied to the Court for a direction as to whether, they were 
bound to insure the mortgaged premises with the plaintiff company as 
provided by clause (3) of the mortgage deed : 

Held, that the permission given applied to the years for which it was given 
and renewed and that clause (3) was stil] part of the contract with the 
Prudential Company, who could resort to when they so chose at the end 
of any particular period of insurance. 

That the order appointing Receivers of the mortgaged property meant that 
the property was in the custody of the Court but the parties were still 
governed by their contract. 

That in such an application by the Receivers, the Court would not enter 
into any question as to whether the mortgagor had an oral agreement 
for an agency commission with the plaintiff company as he professed. 

Liberty was given to the Receivers to insure with the plaintiff company. 
J. C. Galstaun 7. The Prudential Assurance Company ves 566 

eee renee — Defect of parties—Application tobe made parties—Decree 
on mortgage for propertionate share—Civil Procedure Code (Act V of 
~7908), Ov. 1 R. 9, O. 34, Re t--Transfer of Property Act (IV of 1882), * & 
Sec. 67 (a). 

Non-compliance with the provisions of order 34 rule 1 of the Code of Cjvil 
Procedure is not necessarily fatal to a sult to enforce a mortgage, and 
order r rule 9 applies toa mortgage suit. A mortgage suit is thus not 
liable to be dismissed for non-joinder or defect of parties. 

Inpthis case, wher€ some of the heirs @ "the original mortgagee brought a i 
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Mortgage suit—(Contd.) 
suit on the mortgage and the others applied to b2 made parties to the 
mortgage suit ; 

Heli, that the prayer should be granted. 

In the present case, the .decree should be passed notwithstanding anything 
contained in section 67 (d) of the Transfer of Property Act, „in favour of 
the plaintiffs for their share of the mortgage money in the presence of 
eall persons who could have any possible interest in the mortgage security, 
as heirs of the original mortgagee. Haldar Ali Khondkar v. 
Mahammed Safiuddin Kazi 

Mortgage money, share of, decree for, if can be passed—-Suit by some of the 

heirs of the mortgagee, other parties to the suit ; see Mortgage suit 
suit, if to b2 dismissed for non-joinder or defect of parties; see 
Mortgage suit 

m by deposit of title deeds in Madras of immovable ee in dié 
Civil and Military Station in Bangalore, if valid; see Equitable 
mortgage 

Mortgagee, if precluded from getting a personal EE E haan lte 

in a mo.tzage suit—Terms silent about a personal judgment ; see Mort- 

gage, suit on - ved ie 
en , when can enforce a personal decree against the mortgagor ; see 

Mortgage, suit on iai ʻi 
in possession entitled to add to the principal money of his mort- 
gage any money properly expended by him in supporting the title of the 
mortzagor ; sse Mortgage, redemption of 

7 ” Murder—Section 274 Criminal Procedure Code—Non- E with the 
provisions of, if vitiates frial—Section 269 and 276, provistons for spe- 
cial jurors —Second proviso to section 276, whether applies to the cases of 
both special and common jurors—Section 279, Sub-section (2), whether 
has reference to the whole of section 276—Duty of considering the posst- 
bility of having nine jwors, whether rests with the Court or cast upon 
the accuszd—Cases of accused uot charged with murder but jotnily 
tried with one so charged, if affected for omission to consider the posst- 
bility of having nine jurors. 

Where the register of the list of jurors summoned showed that out of the 
number of 18 special jurors summoned only seven were present and all of 
them were empanelled to try the accused, one of whom was charged 
under section 302 Indian Penal Code : 


Held, that the trial was vitiated as the jury was not properly constituted 

inasmuch as the Judge did notapply his mind to the question as to 

e whether it was practicable to have nine jurors as contemplated in sec- 
tion 274 Criminal Procedure Code. 


Sections 269 and 276 Criminal Procedure Code taken together contain the 
provisions to show when spial jurors are tobe chosen. The second 
proviso to section.276 makes provisions for cases of deficiency in the 
number of persons summoned. This is a special provision to meet an 
emergency so that there my not he a d&ad-lock. Such emergency may 
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Murder—(Conid. Je 


occur in the case of special jurors just as much in the case of common 
jurors. Therefore it stands to reason that the legislature intended to 
provide a remedy in both cases. The argum2nt is untenable that the 
szcond proviso to section 276 is not applicable to the cases of special 


jurors and’ tae Court will have no option but to adjourn the trial. z. 


The word “jurors’’ in the second proviso isa general trm, maaninag both 


special and comms. jirors. Section 276 and the following sections 277, 
278 afid 279 must b> read together as prescribing. the procedure for 
empanelling jurors. The express provision in sub-section (2) of section 279 
has reference to the whole of section 276 and there is nothing to show 
that the fourth proviso to that section is excluded. ` e 


It cannot bə argued, b2caus: the words “ whose name is on the'list of jurors 


or whom the Court considers a proper person to serve on the jury’ occur 
in s1z)-section (2) of.sectioa 279 and do not occur in section 276 


proviso (2), therefore, in the latter case, that is to say, in the case of 


selections before objection, the Court has no guidance. These sections 
provide for one continuous procedure in the empanelling of the jury. 


It is the duty of the Judge to consider whether it was practicable to Rave 


N 


F 


nine jurors and'there is no duty cast upon the accused. The matter 
touches the very constitution of the Court and, therefore, it is not correct 
to say that the onus is upon the accused or the appellants. 


That the case of alltie accus:d who are not charged under section 302 


p 


Indian Penal Code batare jointly tried with him, who is so charged, is 
also dffected by the Court’s omission to consider if it was practicable tó 
have ‘nine jurors. Shaheb Ali Sheikt yv. King-Emperor 


-———— charge Judge to give indications of his opinion, if evidence 


insuficient for a conviction, mating it clear that the jury had the option 
to disregard it -Omission to inform the jury of their right of presump- 
tion azainst the prosecution for non-protuction of independent wil- 
nessas— Whether proper direction—Reszonable dousi—Benefit to the 


accused. 


On a charge of murder, if the Judge with all his advantages, forms a definite 


Where there was omission on tie part of the prosecution to produce certain ' 


and strong opinion that the evidence is not sufficient for a conviction, it is 


dangerous to leave the matter to the jury without a strong indication of 
the Judge’s own opinion, so long as he makes it clear that inspite of that 


opinion they can, if they choose, disregard it and bring in a verdict of - l 


guilty. j 
independent witnesses And there was no satisfactory explanation for this 
omission, the learned Judge referred to this mittor in charging the jury 
and said that none of the independent -witnesses had ben cited or cxa- 
mined by the prosecution and the jury were to give their due consideta- 


tion to the absence of such witnesses and further ‘observed that that point ` 


had been impressed upon the jury by the learned Advocate fer the defence 


and that point geserved their serious consideration : 


Held, thaf the dircetion giyen was insufficient. It could not be presumed 


PAGR, 
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that the jury knew what they were entitled to do in thea’ ae of such 
witnesses. The Judge ought to have told them clearly, that if they 
2 thought there was evidence to show that those witnesses might have given 
relevant evidence then they might, if they chose, presume that the evi- 
dence, if given, would have ben against the case for the prosecution. 
When the evidence leaves a reasonable doubt in the mind, the benefit of 
* it must be given tothe prisoners. It is much better that a guilty man 
should bə acquitted than that an innocent man should ke wrongly con- 
victed. Sali Sheikh v. Emperor p 244 
Mussalman Wakf Validating Act, Sec. 3—Provision for the benefit of the 
settlor's famely—Ultimite benefits, expressly or impliedly reserved for the 
poor, &c. ; see Wakf iu 
Kn em, Sec. 3, Proviso-—~Ultimate ETET 
Deed, effect of ; see Waki se 
Mutwalli— Power fo alienate—Collusion, charge of, against iis of 
money—Bona fide lender—Euquiry—Agreement to sell by trustee— 
. Courts siivtion—Immetlisaté cause of loan-—~Precedent mismanage- 
ment-—Diference between Shebstt or Mahant's and Mutaalli’s powers— 
Equitable mortzage—~Agreement, when to be registered—Registration 
> Act (XVII of 1908), section 17—Assignment of future rent—Deed to be 
registered—Charge, if can be created by trustee without the consent of 
the Court—Transfer of Property Act (IV of 1882), section 55(6) (b)— 
Charge on the property for earnest money—Seller having no personal 
intzrest in the property-——Permission of the Court to alienate—Re-pay- 
ment, if guranteed. 

Where a charge of collusion was made against the plaintiff who sued for 
recovery of money with declaration of charge in respect of it on a certain 
estite and who claimad protection on the ground of having been a lender 
after bona fide enquiry, it was necessary for the plaintiff to show if any 
and what enquiries were made by hint or on his behalf before the payment 
was made, : 





So far as the agreem2nt to sell the trust property by the trustee was con- 
ceraed, the plaintif might rest upon the permission of the Court, though 
such permission was obtained by fraud or concealment with which he was 
not connected. 


The plaintiff was undar no obligation to go bayond the immediate cause , . 
for the loan, namely the pressure that was on the estate and the impend- 
ing danger with which it was threatened: [t was the immediate and not 
the remote cause (such as the precedent mismanageMent) of the borrowing 
which had to be considered. 


Under the Will in the pressnt case an unlimited power of sale was given 
exercisable only for the purpose of converting the estate into money and 

for the purpose of investing the same to be held in trust. Althougit a 

very wide discretion was given as regards the trusts to be carried out and 

z in t'at səns2 the trusts were diszretiogary “ths residue thag would be left 


would also ba held by the trustees in trust and the trustees would” oe 


e 
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Mutwalli—(Conid.). 
take the uncoasumed incom? absolutely, bat would only bə entitled to 
enjoy the same. 

The fact that the form2r trustees might enjoy the residue of the income in ` 
any way they pleasẹd, could not help the plaintiff in his attempt to realise 
his dues from the gucceeding trustees unless the debts bound the estate. 

Asa general rule of Hindu Law property dedicated to religious uses is 
inalienable, but the Shebait or Mohant may, in a case of need, or for the ° 
benefit of the institution, sell or mortgage Debatter property or grant a 
permanent lease thereof. A Mutwalli, on the other hand, has no power, 
without the permission cf the Court, to mortgage, sell or exchange wakf 
property, unless he is expressly authorised by the deed of wakf te do so ; 
and his power to grant leases is much more restricted, so that he miy not 
grant leases for more than three years in case of agricultural lands or for 
more than a year in the case of non-agricultural lands unless he is 
expressly authorised todo so by the deed of wakf or unless he has 

~ obtained the leave of the Court for the purpos2. To introduce the doc- 
trine of protection of bona fide lend2r would b2 to infringe upon the 
limitations of the Mutwalli’s powers. 

Where a trustee ora person in the position of a trustee has got his- personal 
credit to pledge and has incurred a debt withovt charging the trust pro- 
perty, the creditor should bz taken as having lent the money on such 
personal credit and can look to that credit alone and to the principle of 
subrogation for recovery of his loan and the same principle would apply 
even to an ordinary trustee of a temple whois nota Sanyasi. A Mut- 
walli cannot claim higher powers in this respect than ordinary lay 
trustee. 

Where an amount is barrowed, title deeds of properties deposited with a 
lander with a memorandum, the memoraudum relating to deposit of title 
deeds is within section 17 of the Registration Act, if it embodies all the 
particulars of the transaclion of which the deposit forms part and on its 
face embodies such term3 and is signed and delivered at such time and 
place and in such circumstances as to lead legitimately to the conclusion 
that so faras the deposit is concerned, it constitutes the agreement 

` between the parties. 

A deed assigning future rents, that is to say, rents to arise in future, requires 
registration. 

It is beyond the power of the Mutwalli to create a charge oa the trust pro- 
perty without the permission of the Court. 

A mortgage, though made by a Mutwalli without the previous sanction of 
the Court, is not void, if frade fora justifying necessity, and may be Pe 
retrospectively confirmed by the Court. 


Section 55(6) @) of the Transfer of Property Act, by which the vendee is 3 
given charge on the property for the earnest money, has no application 
where fhe vendor has no personal interest in the property. 

The permission of the Court merely relieves the purchaser of the necessity 
to quire. The permissign cannot mffan that the’ Court guarantees © 


$ 
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Mutwalli—(Contd.). 
repayment of the money, which the purchaser nny have paid to the seller, 
in case the bargain falls through. Sailendra Nath Palit v. Syed 

« Hade Kaza Mane abe E 
s if cau mortgage wakf property without the previous sanction of the 
Cout: see Mutwalli iso 
j ae can create a charge on trust property ; see Mutwalli 

—— m and Shebait’s powers of alienation ; see Mutwalli ea 

— mortgaging wakf property without previous sanction of Court— 
Retrospective confirmation by Court ; see Mutwalli ewe 

Mutwalli’s powers—Doctrine of protection of bona fide lender; see 
Mutwalli fa 

Negotiable Instruments Act, Secs. 4, 13—Debantures issued by the City of 
Bombay Improvement Trustees—Acquisition of title through forged 
endorsements—~Surrender of old debentures and issue of new ones by way 
of ‘renewal —Debentures, promissory notes ; see Promissory notes $ 

, Secs. 4, 9, 13—Debentures issued by the 

City of Bombay Improvement Trustees—-Acquisition of title through 

forged endorsements Surrender of old debentures and issue of new ones 

by way of “ Renewal ” ; see Promissory notes 














, Sec. 9Q—Holder in due course—Acquisition 
of title aver debentures through forged endorsements—Surrender of old 
debentures and issue of new ones by way of ‘renewal’—Endorsing new 
debentures ; see Promissory notes 

New and old Risk-note Form B compared ; see Risk-note, Form B, Proviso 

Nolle prosequi in English law, when granted ; see Withdrawal of a case 

Notice, valid, to quit, effect of —Under-lease of the lessee ; sce Ejectment 

Notice of dissolution—Jndian Contract Act (IX of 1872), See. 264— 
“ Persons dealing with a firm -Creditor dealing with the old firm after 
dissolutian—WNo notice of dtssolution--No knowledge of parties dissolv+l 
ing—Letter, admissibility aof—Evidence Act (I of 1872), Sec. 8—Letter 
informing Bank of dissolution of partnershipb—Section of Act, con- 
struction o°. 

Ifa firm is dissolved and no notice is given and people continue to trade 
with the firm under the old firm’s name they are not to be affected by a 
secret dissolution. 

Section 264 of the Indian Contract Act is applicable to the case of a person 
dealing with a firm who did not know at the time of transaction with the 
firm that the individual person was a partner prior to the dissolution. 


sie 


A person is entitled to show under section 8 of the Evidence Act that 
e immediately after the date of retirement trom a firm, he wrote to the Bank 

and informed them that he had severed his connection with the firm and 
s could not continue to guarantee its account, . 

A section of an Act is prima facie to be interpreted according to the plain 
meaning of the words. If the language of the section makes it say some- 
thing paradoxical or plainly inconvenient or disastrous to commerce, it 
shofild be interpreted, if possible, tofeave room for an implication thate 
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Notice of dissolution—(Contd.). : : 
would render the provisions reasonable. Pramatha Chandra Kar v. 
Bhagwandas Madanlal i om 516 

Officers of Government acting within their authority ; see Ghatwali tenure... 4 235 


Official liquidator, when can be removed by the Judge in charge of winding- . 





up ; see Winding- -up — 439 
—— liquidator to maintain an attitu de of complete TE E 
company wound up by Court ; see Windingeup abe sii , 439 


Onus Probandil—Civit Procedure Code (Act V of 1908), order 21, rules 58 
63--Wakf and deed of gift in favour of judgment-debtor's wife—Claim 
in execution—Onus probindi—Fictitious transictions~—Deels never 
given effect to or acted upon. 

_ The appellant, in execution of a money decree, altached certain mmovable 
property, alleging that the sams belonged to the judgment-debtor, The 
judgment-debtor's wife preferred a claim, under order 21, rule 58, Civil 
Procedure Code, on the ground that, as toa portion of the property, it 
was a Wakf, and as regards the remuiining portion, that it had been trans- 
ferred to her by the judgmant-debtor in lieu of her dower. Her claim 
having bzen dismissed by the executing Court, under order 21, rule 61, on 
the ground that the Wakf deed and the deed of gift were merely fictitious 
documents created with a fraudulent intention and that the judgment- 
debtor and not she was in possesston of the said property, she brought the 
present suit, under order ar, rule 63, for a declaration that the said deeds 
were valid and that the property covered thereby was not liable to attach- 
ment and sale : 


Held, (1) That the onus probandi was upon the plaintiff (the judgment- 
debtor’s wife) to establish by cogent evidence that the deeds in question 
were bona fide and were intended by the judgment-debtor to pass the 
beneficial interest in the premises in favour of the Mutwalli of the Wakf 
and the plaintiff respectively. 

(2) That, on the evidence, the plaintiff had failed to discharge the burden 
of proof; that the deeds did not represent genuine transactions ; that 
there was never a dona fide intention on the part of the judgment-debtor 
to make the Wakf and the gift, and that the same were never given effect 
to or ever acted upon, and that the deeds were execoted merely with a 
view to defeat or delay the appellant’s claim against the judgment-debtor. 

(3) That the plaintiff's suit was, consequently, liable to b2 dismissed ¿n toto. 
Judgment of the Chief Court, Oudh, reversed. Maharaja Sir Moham- 
mad All Mohammad Khan Khan Bahadur v. Musammat Bis- 


millah Begam ove a 162 


° 
Onus, shifting —Zemindar will bz presumed to be in possession—~Adverse : o 
possession of trespasser or by the grantee of the surface—Grant of surface 


hS 


right by tħe zemindar ; see Putni a à 137 
Opinion, expression of, of the lower Court, if binding on ee see Suit, 
main ‘tainability of 302 
° Original debenture-holder, if acquired title to new iane piana 
iswed by the City* of Bombay ImproveMent Trustees—Acquisition of title i 
bad 
s s 
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Original—/(Con#d.). 
through forged endorsements—Surrender of old debentures ii issue of 
new Ones by way of ‘renewal’ ; see Promissory notes 

Ownership, separate, of different strata of sub-soil—Minerals ; see Putni 

Pardanashin ladies—Disposition of property by—Onus probandi—Deed 
must be substantially understood by executant and be really her free 
and intelligent act—Indian Contract Act (IX of 1872), Sect: 16—Undue 
influence. - 

The onus probandi is on the plaintiff, suing on a mortgage or other disposi- 

tion of property by a pardanashtn lady, to satisfy the Court that it had 
been not only explained to, but fully understood by her. 


The question, in such cases, is not merely of undue influence arising under . 


Sec. 16 of the*Indian Contract Act, 1872. The principle upon which the 
law affords protection to pardanashin ladies is one founded on equity and 
good conscience, and it is for the party setting up the deed of a parda- 
nashkin lady to establish affirmativel y that it was substantially understood 
by her and was really her free and intelligent act. 
lela, on the evidence, that ‘the pliintifl-mortgagee in the present case had 
failed to discharge the burden which lay upon him, and that the mort- 
gages in suit were not, therefore, binding upon the executant, a parda- 
nashin lady. Thakurain Tara Kumari v. Maharaja Chandra 
Mauleshwar Prosad 
Pardanashin lady, deed by—Deed must bz substantially midea by execu- 
tant and bə really her free and intelligent act—Indian Contract Act, 
Sec. 16—Undue influence ; sse Pardanashin ladies 
ladies, disposition: of property by~Person claiming the benefit of 
such disposition to prove free and intelligent act—Independent legal 
advice, if essential ; see Champertous contracts eee 
Parties, if governed by contract of mortgage—Receiver, appointment of, ky 
Court after preliminary decree ; see Mortgage suit A 
Partition—Mitakshara joint Hindu family—Separation, how affected —Pre- 
sumption of jointness—Other members, tf can remain joint, if one 
separated—aIntention. 

A separation may be effected by a clear and unequivocal intimation on the 
part of one member of a joint Hindu family to his co-sharers of his desire 
to sever himself from the joint family. 

Every Hindu family is presumed to be joint unless the contrary is proved. 

There is no presumption when one member has separated from the others 
that the latter remain united. 


The other members of the family may remain joint. Itis a question of 
their intention which must be proved.. Bal e Krishna v. Ram 
Krishna 


a nan 





Suit for partition by a jotedar against his co-sharer jotedaz, who 
is also a fractional landlord, if maintsinable—Intorest to be partitioned, 
whether should be of permanent character—Temporary interest, if can be 
partitioned. ° i 

e Whereea suit is brought by a person, who owns only a fractipnal share in a 


419 
137 


431 


431 


183 
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Partition—(Conid.) ' 


jote for the pastijion of the jote against his co-sharer jotedar, who com- 

bines in himself the dual status of a raiyat and a. fractional landlord : 
Held, that the plaintiff is entitled to maintain the suit for partition against 

the defendant, who holds similar interest in the property but the effect of 


that partition will in no way b2 binding upon the defendant in his capacity 
asa Malik. ° 


The cases of Himadri ‚Nath Khan v. Ramani Kanta Roy and Lala Bhaga- 
wat Sahai v, Bepin Behari Mitra are no authorities for the view that a 
suit for partition can only b2 maintained by one, who has some sort of 
permanent interest in the property in suit. 


The claim or right to demand partition is one of the rights of ownership. 
Right to partition as right to possession is aright of property and such 
right depends not upon the co-ordination of intarest of parties concerned 
but on the fact of their b2ing in joint possession. 
Partition at the instance of a subordinate interest-holder among persons 
holding other subordinate interests will -not b2 binding upon the superior 
interest-holder and will enure til the interest of the party seeking parti- 
tion lasts. 
In English law a suit for partition can be brought by a person not having a 
permanent interest in the property. t 
The right to partition where the interest of the person seeking partition was 
not permanent was also recognised in some Indian decisions. Moti Lal 
Dey Sarkar v. Kamakhya Charan Dey Sarkar sig ve 234 
~~, among subordinate interest-holders, if binding upon the i 
interest-holder ; see Partition 234 
———, effect of—Partition by jotedar against his co-sharer otedi who i is 
also a fractional landlord ; see Partition ve 234 
——, right to—Co-ordination of interest—Joint possession ; see Parti- 
tion a 7 a34 
——, right to, does not depend upon co-ordination of interest of saat 
bat on the fact of their b2ing in joint possession ; see Partition ae 234 
~~, right to, is a right of property ; see Partition es on 234 
——---——, right to demand, is one of ‘the rights of Suacehige ; see 
Partition es a 234 ` 
—_.-»-———, suit for—Person out of possession ; ses Court-fee isi fia 317 
tie ——, suit for, if maintainable—Suit by jotedar against his co-sharer 
jotedar, who is also a fractional landlord ; see Partition at ies 234 
——»e = —, when can be had ; see Court-fee ie 317 
Party, remedy of Expression of opfnion by lower appellate Court that the 
suit was not maintainable®; see¢-Suit, maintainability of eee rT e 303, 
Penalty—Contract Act (IX of 1872), Sec. 74-—Interest to run from date of 
defauli—Exorbitant rate of interest--Expressio unius est ru e 
alterius. l 
The amount borrowed was payable in six yearly instalments. It was stipu- 
lated in the bond that in default of payment of any one of these instal- 


ments, the debtor jvould pay interest on the defaulted instalment at the 
e 
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Penalty —(Contd ae 


rate of 2 to 4 annas pet rupee (that is from 150 to 300 per cent). The 
creditor, however, in his suit to realise the amount, claimed interest at 
45 per cent. per annum ; 


Held, thal the stipulation to pay interest being exorbitant, was by way of 


penalty and under section 74 of the Contract Act, the Court*was entitled 
to reduce the rate of interest to 25 per cent. per annum. 


Per Suhrawardy, F. When the law speaks of a particular kind of contract, 


it is not permissible to say that it includes other contracts also but not of 
the same nature, oa the principle of Expressio unius est exclusio 
alterius. Mohammad Raja Mia v. Naderajjama Mia... 


Permanent injunction, withdrawal of the prayer of, if precludes granting of 








temporary injunction ; see Court-fee ies 
structure,-erecting—Unregistered Amalnama ; see Injunction 
tenancy, if can be presumed—-Tenant in Debutter land; see 
Presumption T as ii 
tenancy, inference'of—-Substantial structures ; see Presumption ... 











Permission of Court to alienate Wakf property, effect of—Repayment, if 


guaranteed ; see Mutwalli 


Person dealing with the firm under the old firm’s name, if affected by devel 


dissolution ; see Notice of dissolution oe 


Personal judgment against the mortgagor for balance, how to be o vtained— 


Execution of consent decree absolute for sale—Net proceeds of sale insuffi- 
cient to pay the amount due to the mortgagee ; see Mortgage, suit on 


¢ Police, power of, to search an arrested person ; see Admissibility .. 
Police Officer may depose to marks,of injury found on search ie arrest ; see 


Admissibility 5 


Possession, suit for—Transfer of Property Act (IV of 1882), sections 7, 41— 


Indian Contract Act (IX of 1872), Sac. r1—Contract or consent by 
minor+-Person appearing as ostensthle owner of property with the consent 
of manager and adult members of a joint Hindu Mitakshara family— 
Minor members not affected by such consent—Power of manager to alie- 
nate ancestral property. 


The power of the manager ot head of a joint Hindu family governed by the 


Mitakshara law to alienate the immoveable ancestral property of the joint 
family is limited, and he cannot make any alienation of such property, 
unless he obtains the consent of the other members of the joint family 
(if they being sus juris could give it), or unless there is some established 
necessity to justify the transaction. 


Where, with the consent, express or implied, of the pe®sons interested in 


jmmoveable property, a person is the ostensible owner of such property, 
hg may (under the circumstances set out in section 41 of the Transfer of 
Property Act 1882) validly transfer the same for value to a party acting 
bona fide. Minor members of a joint Hindu family governed by the 
Mitakshara, who agquire by birth a proprietary interest in the ancestral 
property,-are incapable, by reason of their minority, from giving their 
consent to a person being treated as theSstensible owner of the ancestral 
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property (vide section 7 of the Transfer of Property Act); the fact that 
the manager and the adult members of the family so consented would not 
therefore estop the minor members from contending that the person 
making the transfer was not, within the meaning of section 41 of the Act, 
the ostensible owner of the ancestral property “ with the consent, express 
or implied, of the persons interested ? in the property, they (the minors) 
having an interest in such ancestral property by birth and being incom- 
petent, by reason of the disability of infancy, to give their consent. 


A minor is not competent to enter into any contract, or to authorize any 


contract with relation to the alienation of his property. 


Judgment of the High Court, Allahabad, reversed. Shankar v. Daoji 


Misir 


Presumption—Bengal Tenancy Act (VII of 1885), Sec. oes iasiel 


lease—Area let oult—Patia and Kabuliyat not forthcoming—Road Cess 
return—Ad misstbility in evidence—Roazd Cess Act (IX of 1880), See. 95. 


A very strong case is required to rebut the presumption arising under scc- 


tion 103 of the Bengal Tenancy Act as to correctness of the entry in the 
record of rights that the area of the land leased out under the maturari 
was 231 bighas. Neither the patta nor the kabultyat was forthcoming. 
The entry was based on the road cess retum filed by the appellant, 
which was admissible against him under section 95 of the Bengal Road 


Cess Act. 


The judgment of the High Court affirmed. Mahanth Krishna Dayal Gir 


Smp 





v. Rani Bhubneshwari Kuar 
—-—— Other məmbərs, if remained joint, after separation of one məm- 


bar ; see Partition 


ee Permanent tenancy—Question of lam—Inference as to varia- 


tion of rent--Area~-Evidence Act (Iof 1872), Sec. t3(a)—Recital in 
deed of partition that the land is held in mokarari kayemi—Origin of 
tenancy, when unknown—Erection of structure on the land, efect of— 
Letting value greatly increased—-Grant of permanent right by a shebatt 
or a trustese—Bharatia’, use of word. 


Whether a certain tenancy is of a permanent nature or not, depends on the 


facts-of each’ case, special regard abies had to the evidence and the 


circumstances therein. 


The inference from the facts alleged aa found as to whether a certain 


tenancy is permanent or not is an inference of law and not one of fact. 


No inference as to variation of rent can be drawn from the fact that the 


tenancy was alleged to*tonsist of a larger area than what is actually found 
to be on measurement. 


The origia of a tenancy is unknown, when one cannot trace out the person 


who created the tenancy or in whose favour it was created. When b8th 
the grantor and the grantee cannot be traced and the creation of the 
tenancy is lost in antiquity, it can only be said then that the origin of the 


etcnancy is unkaown. ý z 


From one succession and one case of transfer in favour of the grandsons of 


| PAGE, 


24 
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Presumption—(Coitd.). . 
the tenant, it is not legitimate to draw an inference that the tenancy is a 
Mokarari one. 

if a considerable amount of money is spent on structures made of earth, that 
fact may stand in favour of the tenant under certain circumstances, and 
the use of the bricks under other circumstances my be of ao use in this 
connection. A tenant may build structures on the land rented by him 
which are not of a very substantial nature for the purpose of holding 
shops. But that itself cannot lead to the inference that the original letting 
was of a permanent character. 

‘ "Where letting value of the land haa increased to a great extent in the locality 

-buta particular tenancy is Held at a low rent for a considerable number of 
years, that is an element which with other facts may lead to an inference 
that the rent was fixed in perpetuity as otherwise the landlord would have 
asked for an increase in the rent. 

As the grant ofa permanent right by ashebait ora trustee would be in 
breach of bis duty, a permanent tenancy cannot be presumed in the case 
of a holding by a tenant in the debaftar land, 

The word ‘Bharatia’ is generally used with regard to tenants who have 
rented a house temporarily or from month to month. Itis seldom used 
with regard toa permanent tenant or with regard to a tenant who has 
taken a lease of a piece of land only from the landlord. 

Section 13 fa) of the Evidence Act refers to the admissibility of any transac- 
tion by which a right is asserted. 

A deed of partition effected between the descendants of a tenant, in which 
there is a recital that the lands are held by them in Mokarari Kayemi 
interest, is admissible ina contest between the landlord and tenant to 
establish the right to effect the partition ; it is not admissible for the pur- 
pose of establishing a Mokarari right in the tenancy. 


There was a recital in the preamble of a deed of partition that N and his 
father came to the place K when N was quite an infant and then at the 
place K, started a cloth business and he and ‘his father carried on that 
business when B, the second son, was born in a rented house at K: 

Held, that the statements as regards N and his father’s going to K and B 

sing:born in a rented house were not admissible. The recital could not 
establish anything about the taking of the lease. Narendra Nath 


Mondal v. Sannyasi Charan Das 383 


—~ arising from entry in record-of-rights that the under-raiyat 
acquired a right of occupancy by cistom, if rebutted by the Passing of a 
decree under section 66 of the Bengal Tenancy Aot ; see Ejectment ,,, 68 
———- as to the authority of husband to execute the document— 

è Document having read over to the pardanashin lady and she having 
asfented to its terms—~Thumb mark fraudulently attached ° by the 
husband—Document, if binding on the lady; see Champertous 
contracts è 
TT as to jointness of Hindu family ; see Partition 
“ Prima facie ’’, meaning of ; see WitMirawal of a case 
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“ Prima facie ’’, case and proof, difference batween ; see Withdrawal of a 
case e ae ene 

case at the initial stage, meaning of; see Withdrawal of a 

case sa sth 
Priority—Sale set aside under O., 21 R. 89 of the Code of Civil Procedure 
(Act V of 1908)—-Compeusation money patd to the auction-purchaser— 


PAGE, 


Transfer of Property Act (IV of 1872), Sec. 72—~-Subrozation—Sale of l 


mortgaged property. 

A subsequent usufructuary mortgagee is not entitled to priority as regards 
amount paid as compensation to the execution purahaser when the sale 
held under the previous mortgage was set aside under order at rule 89 of 
the Code of Civil Procedure. He is entitled to b2 subrogated for the excess 
amount paid for setting aside the sale aftar deducting the amount which 
he agreed to pay the mortgagee when he executed the deed of mortgage. 
Jagmohan Das v. Jugal Kishore ccs 

Prisons Act, Sec. 24—Examination of an arrested person in Hospital bya 
Doctor, by way of second search, if legal—Consent of prisoner; see 
Admissibility 

Private Debutter—Family endowmant—Future Shebait, if can maintain a suit 
for declaration that alienation of trust property is not binding ; see Suit, 
maintainability of ; i 

Privy Council, Non-interference by, with concurrent findings of Tact ; ses 
Burmese Budhist Law 


, practice of—Concurrent findings of fact, when can be exa- 
mined ; see Champertous contracts 





Proforma defendant, when can be added as co-plaintiff—Civil Procedure Beis 
O. 1 R. 10; see Putni 
Promissory notes—Negotiable Instruments Act (XXVI of 1881), sections 4, 


ọ and 13—Debentures issued by the City of Bombay Improvement Trus- 


tees—Acquisition of title through forged endorsements—Surrender of 
old debentures and issue of new ones by way of " renewal ”-=Transic- 
tion in essence a new contract, creating new and independent obliga- 
tions—Right of a holder in due course to the new debentures. 


Certain debentures‘of the City of Bombay Improvement Trust, balonging 
to the appellants, were entrusted by them to one F for collection of 
interest thereon. By means of forged endorsements in his. own favour, 
F pledged the debentures with thə Alliance Bank, endorsiag them over to 
that Bank as security for debts owing by him to the Bank. Subsequently, 
the Alliance Bank surrendered the debentures to the Improvement Trustees, 
who issued in-lieu thereof fresh debentures in the nama of the Alliance 
Bank the transaction being described in the present proceedings as a 


“ renewal ” of the old debentures. Thereafter, the Alliance Bank, acting » 


on F’s instructions, endorsed over the new debentures in favour of the 
present respondents, the Mercantile Bank, to whom F had transferred his 
loan account. 

Ina suit®y the appellants, claiming as’ owners of these new debentures, 


* 
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Promissory notes—(Contd.). 
delivery and transfer to them of these instruments by the respondents, the 
Mercantile Bank : 

held, 1. That the so-called debentures were promissory notes as defined in 
Sec. 4 of Act XXVI of 1881 (Negotiable Instruments Act) and, therefore, 
under Sec. 13 of that Act “ negotiable instruments. ” A 

2. That the respondents, the Mercantile Bank, were in the position of 
holders in due course under Sec. 9 of the Act, there b2ing no irregularity 

° in the transfer of the new debentures to them, and they not having any 
reason to beleve that there was any defect in the title to their transferors, 
the Alliance Bank, 

3. That the new debentures issued by the Improvement Trustees in 
exchange for the old ones, though they may be called “ renewals’, were 
in form and in substance new and independent obligations in substitution 
for those under the surren@tred instruments, and coastituted in effect new 
contracts. 

4. That the appellants acquired no title to these new debentures. 

s. That the respondents, the Mercantile Bank, being holders in due course 
of these new inslruments, the appellants; had no right of action against 
them, and their suit must, consequently, fail. 

Hunsraj v, Rutionji so far as it dealt with " renewals ’’ of Government 
Promissory notes, overruled ; Lee v. Zagury distinguished. Julio Mas- 
cerenhas v. Mercantile Bank of India Limited ar as 

Proof, meaning ot ; see Withdrawal of a case Si ; 


Prosecution—Legality—Indian Factories Act (XH of 1911), Secs. 26, 
30( 1 )(e)—Factory exempted by Government from the provisions of sec- 
tions 21, 22 and 28 of the Act—Conditions attached to the exemption— 
Effect—Infringement of the provisions of section 26 of the Act— 
Prosecution—Legality, 


The Lightfoot Refrigerator Company’s Factory at Howrah is a Factory 
exempted by the Government of Bengal under section 30 (1) (c) of the 
Indian Factories Act from the provisions of sections a1, 22 and 28 of the 
Act as being one of a class of factories in which the work necessitates 
continuous production. The conditions’ attached to this exemption 
were :—(a) “ That the persons engaged on such work shall ordinarily be 
employed on daily eight-hour shifts ; and (b) “ that no such persons shall 
be employed for more_ than 14 consecutive days without a compensatory 
rest period of at least 24 hours at one tims. ’’ No exemption had been 
granted to this Factory from the provisions of section 26 of the Act. On 
the complaint of the Inspector of Factories, Bengal, the Manager of the 

said Factory was prosecuted under section 26 of the Act on the allegation 
that certain persons were employed by it ona particular day in contra- 

®vention of the provisions of section 26 of the Act, for.more than the dours 
specified for all employees, namely, 7 hours for each shift : 


Held, that the provisions of section 26 were-.inapplicable to the case, that 
the said Factory should be considered to be exempted from the provisions 


e of the said section andthe prosecutiag under that sectio#® was illegal. » 
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Prosscution-—(Conéd.), 
The Superinténdent)’and Remembrancer of Legal Affairs 
Bengal v. J. J. Andrews a “ae 
Public Prosecutor—Prosecution ; see Withdrawal of a case : 
Public Prosecutor’s power of taking charge of prosecution—Criminal TN 
dure Code, Secs. 492 to 495 ; see Withdrawal of a case à 
Purdanashin lady, document, if binding on—Document having read over to 
her and she haying assented to its terms—Thumb mark fraudulently 
attached by the husband ; see Champertous contracts 


Putni—Sud-soil right, when passes-—Darobast Hakuk—-Limitation Act (IX of 
1908), Sch. I, Art. 144--Separate ownership of different strata of sub- 
sotl—Ochre—Civil Procedure Code (Act V of 1908), O. 1 R. 19—~-Court. 
when can add pro forma defendant as co-plaintif’. 


Unless the terms of a putni lease or of a lease creating a permanent, herit- 
able and transferable tenure, show an intention to granta right of user 
other than that to which the semindari lands were subject at the date of 
the grant, no other right passes to the grantee, and such general words as 
“including all ibterests ” or " Darobasét Haku? ?’ (with all rights) therein, 
are not sufficient to pass sub-soil rights ia the hill to the putnidar or 
from him tothe dar-putnidar. 


Upon a grant of the surface rights by a semindar, he remaias in the eye of 
the law in possession of the gub-soil, It miy b> only constructive posses- 
sion. The zemindar will be presumed to continue- in possession until 
adverse possession by the trespasser or by the grantee of the surface is 
established. It is an instance of a shifting onus. Such cases of adverse 
possession of mineral rights fall to be decided under article 144 and not 
article 142, schedule I of the Limitatjon Act. 

Possession follows title. 

There can be separate ownership of different strata of the sub-soil, at all 
events when minerals are involved. 


Adverse possession cannot be presumed from the adversa possession of the — 


superincumbent stratum of stone and gravel. 


A suit was instituted by the appellant for a declaration of his ownership and 
possession of the sub-soil, and an injunction restraining the respondents 
from digging and removing the stones, earth or minerals, including the 
ochre, and claiming a large sum as damages. The appellant was the eldest 
of four brothers, representing a semindari known as the Na shipur Raj, 
which he alleged to be an impartible estate vested in him alone. He joined 
his brothers as pro Joris defendants to the suit and they supported his 
claim : 

Heid, that the question of impartibility should not b2 gone inlo in the case, 

If there was a technical objection to the passing of a decree in the case; the 
Court had power at any stage of the proceedings to remady the defect 
under order 1, rule 10 of the Code of Civil Procedure by adding the 
pro forma defendants as co-plaintiffs with the appellant. Such a course 
sould always be“adopt:d where it is neressary fora complete adjudication 
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Putni—(Contd.). 
upon the questions involved-in the suit and to avoid nfultiplicity of 
proceedings. 
Judgment of the High Court, Calcutta, reversed. Raja Bhependra Nara- 
yan Sinha Bahadur v. Rajeswar Prosad Bhakat 
Putni Regulation, Sec. 14—Putni rent paid by auction-purchaser sending 
suit for reversal of putni sale~-Suit against zemindar by auction-purchaser 
in putni sale for refund of putni rent ; see Suit, maintainability of 
, Sec. 14, if excludes suits against the’ putnidar ; see Suit, 
maintainability of eu i 
Putni Talukdari Patta, significance of ; see Absolute estate or bce 
Railway Administration to disclose how the consignment was dealt with 
throughout the time it was in the possession and control of the Railway 
Company ; see Risk-note, Form B, Proviso 





Receiver applying to the Court fora direction whether he is bound to insure 
the mortgaged premises wilh the Insurance Company as contained in the 
deed of mortgage—Insurance Company, the mortgagee, allowing the mort- 
gagor to insure with another Company—Court, if can enter into the 
question whether the mortgagor had an oral agreement foran agency ; 
see Mortgage suit dus tee 


Recital in deed of partition between descendants of tenant, if admissible for 
establishing a makarari right in the tenancy ; see Presumption 


~ in deed of partition between descondants of tenant that the lands 
are held by them in Mokarari Kayemi interest, if admissible in a contest 
between landlord and tenant to establish the right to effect the partition ; 
see Presumption 7 
Recovery of balance due on mortgagze—Consent decree ina PA suit— 
Terms silent about a personal judgment ; see Mortgage, suit on 





Record-of-Rights, entry in, presumption arising from, that the under-raiyat 
acquired a right of occupancy by custom—Decree under section 66 of the 
Bengal Tenancy Act, if sufficient to rebut the presumption; see 
Ejectment s 

Registration Act, Sec. 17—Borrowing money and depositing sede of pro- 
perties with a memorandum—Memorandum, when requires registration ; 
see Mutwalli a mr 

. , Sec. 17(d)—Amalnama~~Settlement with no term fixed but 
reserving a yearly rental ; see Injunction 

, Sec. 49 Proviso, applicability se tuthedsie unregis- 

tered Raana to erect permanent structure ; see [njunction s 

, Cis. (a) and (c)—Settlement with tenant by Amalnama— 

„ Amaloama on its construction being a lease—No term fixed but reserving 

a yegrly rental—Amalnama could not affect any property comprised*there- 

in ; ses Injunction 


Regulation VIL of 1819, Sec. 14 os a 
Rent, abatement of and extent of diluvion, tenant to prove; see Burden of 
© 
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Rent, fair and equitable, suit to assess, if governed by section 188 of the 
Bengal Tenancy Act ; see Suit, maintainability of 





, future assignment of Deed, if to be registered ; see Mutwalli “ss 

———, if fixed in perpetuity—Inference—Letting value of land; see 
Presumption as awe 
-—~——, suspension of, duration of ; see Res judicata his 


———-—, suspension of, if involves suspension of cess ; see Res judicata 

———, variation of—~Inference, if can be drawn—-The fact that tenancy was 
alleged to consist of a larger area than what is actually found to be on 
measurement ; see Presumption i 

———«-, decree, execution of—Moveable property of such a nature that a share of 
it is incapable of actual seizure—Attachment should be under O, 21, R. 47 
of the Code of Civil Procedure ; see Execution 

Repayment, if guaranteed—Permission of Court to alienate Wak ee 
see Mutwalli = i 

Res judicata— Previous sutt for T E cena suit for rent and cess on 
assessment of rent in respect of excess land—Pravions decision, whether 
a bar—Decision based upon several grounds—Decision on each of the 
grounds, whether a bar—Rent, suspension of-—Dispossession by landlord 
from a part of the tenancy—Entire rent, suspension of—Suspension, 
if for a particular pertod—Suspension'of rent, tf includes suspension 
of cess. 

The plaintiffs sued the defendants for recovery of arrears of rent together 
with cesses and damages after settlement of rent in respect of a Sikmi 
Talug comprising three Mouzas viz., Nannar, Gaoail and Kaliara or Kulla. 
The defence was that as the plaintiffs long ago dispossessed the defendants 
from Nannar and Gaoail and from a part of Kulla the rent should be 
entirely suspended. There was a previous suit for rent between the parties 
in 1918 in which it was found that the rent in respect of the Taluq was 
alump rent and that the defendants were dispossessed in the manner 
mentioned above and so the entire rent was liable to suspension and the 
suit was dismissed. A point was raised then that the defendants having 
been out of possession of the disputed land for more than 12 years they 
could not plead suspension of reat. Butas this point was not raised in 
the pleadings it was observed in the judgment that the plaintiff might 

raise itin a properly constituted suit. The defendants according to the 
lease should have possessed only 23 acres of land but they actually 
possessed 88 acres according tothe recent settlement. The plaintiffs in 
the present suit claimed assessment of rent for this excess land. 


Held, (per Curiam) that the plaintiffs’ claim to recover any kind of rent 
and cess from the defendants was barred by res judicata. 

Per Suhrawardy, F: A decision which is based upon several grounds would 
operate æ res judicata with respect to each of the grounds. g 

If the guestion as to payment of cess is not raised in a previous suit it can- 


not be raised iw the subsequent suit. 
Where the lessor enters forcibly into part of the land the lessee is ices 
ffm payment.of the whole rent till Be is restored to possession of fhe 


PAGE, 


74 
328 


328 
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Res judicata—(Contd.). 
whole because it is the duty of the lessor to protect and defend the lessee 
and not to disturb him in his possession. 
~ Tf the rent is suspended under the law it is suspended not for a particular 
period but until the tenant is restored to possession of the original tenure. 
There is no justification for creating a new law that the suspension of rent 
will continue for only 12 years and not more. 
Quere, whether suspension of rent will carry with it suspension of cesses. 
Fer Graham, $: Suspension of rent involves suspension of cess also, 
Krishna ‘Chandra Roy v. Surendra Nath Bandopadhya iat 479 
—— Question of umpire’s jurisdiction—Previous decision remitting 
to the umplre certain matter ; see Arbitration - sae sae 372 
Residence, continued—Condition in lease ; see Absolute estate ... 393 
Restitution—Object of—Civil Pridite Code (Act V of 1908), Sec. 144-~ 
Decree for cost—Smail variation in appellate Court—Fudgment-debtor, 
what to show. 
On the 30th November, 1923, the primary Court passed a decree for posses- 
sion of the lands claimed and for Rs. 49-8-6p. as costs. In 1923, the 
plaintiff in execution of decree for costs put up to sale and himself pur- 
chased on the 5th June, 1923, two jotes of the defendants. The jote first 
« sold fetched Rs. 35 and the second jote Rs.15. On the 14th January, 
1924, on the appeal of the first respondent, the plaintifi’s claim to 5 
bighas out of the suit lands was disallowed and costs recoverable by the 
plaintiff were reduced to Rs. 36-7-9 p. In 1925, the defendants applied to 
the trial Court under section 144 of the Code of Civil Procedure asking 
for restitution not only in respect of the 5 bighas of land, but also for 
restitution of the two jotes sold in execution of the decree for costs : 
Held, that as the defendants did not give any evidence to the effect that, 
had the decree for costs been limited to Rs. 37-7-9 p. (instead of 
Rs. 49-86 p.) they would have been able to pay it and save their jotes, 
their application for restitution should be refused, 
That the respondents could not recover “property which was sold in execu- 
tion except.upon showing that the sale of the last of the two jotes was in 
substance and in truth in consequence of the error in the original decree. 
They could not now be restored tothe possession of anything unless it 
was made to appear that but for the fact that the trial Court awarded 
Rs. 49-8-6 p. as costs instead of Rs. 36-7-9 p. only, they would now be in 
possession of the jotes. 





The object of restitution is to restore the parties, so faras may be, to the 

position in which, according to the ultimate decision, they ought to be, 

œ etting aside, so far as is necessary, and so far as is possible, all con. 
sequences produced by any erroneous action of the Court. 


If the judgment-debtors could, and would, have paid what was due, an@ thus 
prevented a sale, he could get the sale set aside as against the decree- 
holder by way of. restitution. Where, it appears, however, that the sale 
would not have been prevented had the original decree been correct, the 

* sale wfil.not be set aside, Doyal Sarkar v. Tari Deshi ¢.. = @ 293 
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Restitution, application for, under section 144 of the Code of Civi] Procedure 
is governed by® Article 181, Sch. I of the Limitation’ Act; see 
Limitation 

ma— Object of ; see Restitution ba ; 

Restraint on marriage, partial, if valid—Devise of absolute estate with a con- 
dition annexed partially restraining marriage~Indian Succession Act, 
Sec. 127 ; see Will 

Retrial, if necessary—No finding that the names of the payees in the pay- 
sheets were not genuine—No evidence to show that the wages did reach 


the claimants-—-No material corroboration of the evidence of accomplices 


who were examined as witnesses ; see Defective trial TA 


Revenue Sales Act (XI of 1859), See: 37—Distinction between % encum- 
brance ” “and under tenure ” or taluk—Purchaser s option to avoid 
and annul under-tenures—Sint against talukdar’s tenants, not main- 
tainable, as long as the taluk subsists and ts not avoided by the pur- 
chaser at the revenue sale—Raiyat, meaning of, in the proviso to 
SLC. 37. 

The Bengal Tenancy Act, 1885, and the Bengal Land Revenue Sales Act, 
XI of 1859, are not statutes tn pari materta. The differences between 
them are considerable and neither can be taken to control or qualify 
the other. 

Under section 37 of the Bengal Land Revenue Sales Act, 1859, the pur- 
chaser of an estate sold for arrears of revenue acquires the estate “ free 
from all encumbrances’, i, € the encumbrances are wiped out by ihe 
sale, but the sale does not, iso facto, have the effect of putting an end to 
a taluk or under-tenure. The latter is not an “ encumbrance” within 
the meaning of section 37 of the Act, and the purchaser's right in respect 
of it is only a right to “ avoid and annul ” it, and on doing so, i. e., upon 
exercising his option to annul, he can eject all under-tenants. Unless and 
until the ¢alué is annulled it continues to subsist ; the ¢alukdar becomes 
the under-tenant of the purchaszr, and the tenants holding under him are 
not affected by the change of proprietorship. There being no privity 
of contract between the falstdar’s tenants and the purchaser, he cannot, 
so long as he allows the talu% to continue, either claim rent from or eject 
the tenants. 

In other words, until the purchaser effectively elects to annul the falsé, 
it subsists and he has no cause of action against the tenants of the 
talukdar. 

For the annulment of the falut notice in some form or other must be given 
by the purchaser, i. e., he must by some overt act indicate his intention 
to exercise the option conferred upon him by section 37 of avoiding or 
annulling the talk. 

There being no definition of raiyat in the Revenue Sales Act of 1859, the 
word “ raiyat in the proviso to Sec. 37 of the Act must bz read in its 
ordinary sense of a cultivator. Turner Morrison & Co. Ltd. v. 


Mosmohan Chowdhury  - ® aXe st 
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Review—Bengal Tenancy Act (VIII of 1885 as amended by Act iv of 1928), 
Secs. 174, 174A, Cl. (2) proviso—Application to make deposit—Notice not 
given to auction-purchaser-—Setting aside of sale——Ileyality—Review— 
Civil Procedure Code (Act V of 1908) order 47 rule 1—Review wrongly 
made on the ground of new and important matter not within the 
applicant’s knowledge—Review justified on the ground of nan-service of 
notice to auction-purchaser—Ctvil Procedure Code (Act V of 1908), 

© section 24-—-Transfer without notice to opposite party—-Trial—lIrregu- 
larity, if affects jurisdiction. 

Under the proviso of clause 2 of section 174A of the Bengal Tenancy Act no 
order can be made under Section 174 of the Act unless notice has been 
given to the auction-purchaser. 

Where a review of an order setting aside a sale of property on deposit of 
the decretal amount under section 174 Bengal Tenancy Act, was wrongly 
mide under order 47 rule 1 of the Code of Civil Procedure on the ground 
of discovery of new and important matter not within the knowledge of 
the applicant auction-purchaser, as the same was not substantiated, but 
the records showed that no notice of the application to make the deposit 
under section 174 Bengal Tenancy Act was given to the auction- 
purchaser : 

e Held, that the review was justified on the latter ground. 

Tria) of a case by a Court on transfer made to it under section 24 of the 
Code of Civil Procedure without notice to the opposite party, is a mere 
irregularity not affecting the jurisdiction of the Court. Bhola Nath 
Chatterjee v. Maharajadhiraj of Burdwan sal Sea 490 


i Revision—High Court, power of—Improper order—Costs in appeal—Full 
costs awarded against appellant while returning memorandum of appeal 
Jor presentation to High Court—Appellant’s remedy—~Proper proce- 
dure—Assessinent of hearing fee before lower appellate Court by High 
Court. 

The plaintiff brought a suit against the defendants for partition valuing it 
at Rs. 5100. A preliminary decree was passed anda Commissioner was 
appointed who valued the property at below Rs. 5000. The defendant 
No, 1 preferred an appeal against the final decree to the District Judge, 
valuing the same at the valuation given by Commissioner. A preliminary 
objection having been taken before the District Judge about the maintain- 
ability of the appeal before that Court, it was allowed and the memo- 
randum of appeal was returned to the appellant for presentation to the 
High Court. As regards costs it was ordered “The appellant will pay 
the costs of this appeal.’’ The decree as drawn yp showed that the 

e appellant had to pay the full costs of the appeal on the basis of the 
valuation of the suit. An application was made by the Defendant No. 1 
Sefore,the District Judge under sections 1g1 and 152 of the Code of Civil 
Prosedure for the revision of the order as to costs, which was rejected on 
the ground that section 152 was inapplicable : Í 


Held, that although: the proper remedy of the applicant defendant No. 1 


* was to Inike an application bsfore the Di#trict Judge, yet the order passed @ 
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Revision—(Conid.). 
by the District Ju€ge awarding full costs of the appeal while returning 
the memorandum of appeal was an improper order and the High Court 
had ample powers to revise the same. Brojendra Kumar Sil v. Naba é 
Kumar Sil vee 555 - 
Risk=note Form B, Proviso—‘ Misconduct’, inference pis of proof. 


By the proviso to the new Risk-note Form B it is incumbent on the Railway 
Administration to disclose how the consignment was dealt with through- r 
out the time it was in the possession and control of the Railway Company 
and to give evidence thereof before the consignor is called upon to prove 
misconduct, but if misconduct on the part of Railway administration or ; 
its servants cannot be fairly inferred from such evidence the Burden of 
proof of such misconduct shall lie upon the consignor. | 


Where the -case is covered by the proviso to the new Risk Note Form B, 
as inthe present case, and the circumstances disclosed by the Railway 
Company raise an inference of misconduct on the part of the Railway 
administration as distinguised from those of its servants, the burden of 
proving misconduct on the part of the Railway administration’s servants 
as in the original clause of the Risk Note must be taken to have been dis- 
charged by the consignor. 

Deliberate omission to do something which it should have done or in other 
words wilful neglect on the part of the Railway Company is sufficient to 
constitute ‘misconduct’ within the meaning of the new Risk-note Form B. 

The new Risk Note Form B imposes a large measure of responsibility on the 
Railway Administration than the old Risk Note Form. 

A consignment was sent over the appellant Railway which was covered by 
a new Risk-note Form B. The wagon in which the said consignment was 
loaded was according tothe rules of the said Railway secured with a 
rivetted tin shackle and not locked. At destinatfon the rivetted tin 
shackles were found missing, the doors of the wagon were found open and - 
a part of the consignment was found missing. On the consignor filing a 
suit for compensation for loss of his goods the Railway objected that they 
were protected from liability by the Risk-note form B : 

Held, that not putting padlocks on wagon doors of a goods train and 
securing them with mere rivetted tin shackles which can easily be removed 
amounts to misconduct on the part of the Railway Administration. 
Secretary of State for India in Council v. Dhokamol Mahadeb 


Lal iii aii 154 
Road Cess Act, Sec. 95—Road Cess Return—Admissibility in evidence ; see 

Presumption m ako 
Road Cess return, when admissible in evidence—Road Cess re Sec. 95 ; see ° 


Presumption e280 
Rules of the Oñginal Side, Calcutta High Court, provisions of the ada in thee 
if contravened--Consent decree mortgage suit--Decree absolute for sale ; 


see Mortgage, suit on 400 
“Sale i in execution of decree, when to be set aside—Sale held ae decree of 
theeprimary Court—Decree varied or reversed ; see Restitution ree, 293 
+ 
6 e 
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Salvage payment—~Payment of revenue falling due after the passing of the 

final decree. for sale obtained against the mortgagor anf subsequent 

, encumbrancer and pending execution—Nature of decree in such suit to 

venforce further charge against mortgaged property ; see Suit, maintain- 
ability of 


Section of an Act, constiuction of ; see Notice of dissolution +... 
Secretary of Society for the e of children in India, if can be PERA 
* ed guardian of the minor ; see Guardianship 
Separate ownership of different strata of sub-soil Minerals ; see Putni 
Separation of Mitakshara joint Hindu family, how effected ; see Partition 
Set off—Asse ssee cannot be allowed to pick and choose the year in which he 
will treat a debt as bad ; see Assessment ve 
Settlement by Amalnama with no term fixed but reserving a sai eD 
see Injunction 
Settlor, breach of trust of—Intention that the deed of Wakf should be opera- 
tive, established—Fact of its not being acted upon by the settlor ; see 
Wakf ee 
Share-holder, aggrieved, remedy of—Ulira vires transactions of directors ; 
see Winding-up a 
Shebait, alienations by—Future Shebait, if can bring a suit a PEE IA 
° that the alienations are unauthorised and do not affect the title of the 
Idol ; see Suit, maintainability of 
—————, de facto, if can bring a suit for declaration that siento by Shebait 
are unauthorised and do not affect the title of the Idol; see Suit, main- 
tainability of 
, de jure, if can bring a suit for declaration that oade by Shebait 
are jection and do not affect the title of the Idol ; see Suit, main- 
tainability of Se 
, future, ifcan maintain a suit for declaration that Slices Goad by a 
Shebait are unauthorised and do not affect the title of the Idol ; see Suit, 
maintainability of 
, if can abdicate in favour of his co-shebait or successor in office ; see 
Suit, maintainability of 


———-~, If can execute nadabipatra in favour of his successor; see Suit, 
maintainability of ips 

, if can resign his office ; see Suit, maintainability of 
Shebaits, appointment of, by will—Void for uncertainty ; see Will 


oon 


Shifting onus—Zemindar will be presumed to be in possession—Adverse 
possession of trespasser or by the grantee of the surface~Grant of surface 
: right by the zemindar ; see Putni ° 


sen ase 


Society for the Protection of Children in India cannot be appointed guardian 
® of the minor ; see Guardianship nay. iy 


Special [ro when to be chosen—Criminal Procedure Code, Secs, 260, 276; 
see Murder 


Specific performance of contract, suit for, and in the alternative for recovery of 
: the earnest money—-No contract ar@ no pay merit—Defendant alleged® 
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receipt of certaih amount as compensation for injury to land—Plaintiff not 
entitled to any relief on failure to prove his case ; sse Burden of proof 
performance of contract for lease of property—Lessor’s title, when 
not free from reasonable doubt ; see Mining rights er s. 
Specific Retief Act, Sec. 25—Zemindar’s right to grant a lease of mineral 
rights was not free from reasonable doubt or might be fairly described as 
imperfect—Debutter and Brahmottar grants ; see Mining rights ee 
, Sec. 42-—‘As to right in the property’—Wide sense— 
Right very slight—-Possessor of that right can bring a suit for declaration ; 


see Suit, maintainability of ` 
, Sec. 43-—Suit for declaration by future Shebait that 
alienations by a Shebait are unauthorised and do not affect the title of the 











l Idol ; see Suit, maintainability of. . 
Spiritual benefit, question of, when arises—Dayabhaga School of Hindo ae ; 
see Hindu Law ait si 


n= benefit or offering of funeral oblations, doctrine of, if the sole Lest 
of heirship ; see Hindu Law ta 

Statute, construction of—Statute incorporated by reference into a second 
statute—Repeal of first statute does not affect the second ; see Appeal, 
if lies Po 

Stay of delivery of possession pending appeal—Indemnity ; see Court-fee 7 

Step in aid of execution, when can be taken in course of execution proceeding ; 
soe Decree, execution of 

Subesoilf, possession of, zemindar remiins in the eye of the ay in—Grant of 
surface rights by the zemindar ; see Putni 

—— right, if passes—Grant of permanent lease Bi EEE of yid 
in the deed such as "including all interest ’ or " Darobast Hakuk ” ; see 
Putni ii iy 

rights under the Zemindar—Claimant, a permanent, heritable and 
transferable tenure-holder ; sea Burden of proof 

Sub-tenant, if a necessary party in a suit for ejectment against the lessee ; see 
Ejectment a ae 

Sub-tenants of lessee, if can be evicted in execution of decree for ejectment 
passed against the lessee—Sub-tenants not parties to the suit for eject- 
ment ; see Ejectment T 





Subrogation—Creditor lending money to trustee on bis personal credit ; see 


Mutwalli ue : 
Subsequent ugufructuary mortgagee, payment by, of money as 
compensation to the execution purchaser when the sale held under the 
previous mortgage was set aside under O., 21, R. 89 of Code of Civil 
Procedu ; see Priority see 
Successjon, order of —Dayabhaga School—Capacity to offer funeral cakes is a 
key to the order of succession but not to inheritance ; see Hindu Law „e 

, order of—Dayabhaga School—Propinquity or proximity of birth is 

tte principle—Capacity for conferring*spiritual benefit ; see Hindu Law”... 
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Suit, maintainability of—Frane of suit—Civil Procedure Code (Act V of 
1908), O.2 Rv a, object of—Splitting a cause of actiog--Relief not 
claimed in the previous sutt—Causes of action same in the teo sutts— 

+ Non-joinder of parties—Application to join in the Privy Council dis- 
allowed—Civil Procedure Code, O. 1, R. 9, where inapplicable. 

Order 2 rule 2 of the Code of Civil Procedure is intended to deal with the 
vice of splitting a cause of action. Its object is to prevent multiplicity of 

. Suits. 

At the date, namely, in 1906, when the former suit was instituted, the appel- 
lant, who was a pleader for the mortgagors in the suit by the mortgagee, 
purchased the mortgage decree benami in the name of his wife, the other 
appellant. The execution purchase of the properties by them was made 
afew months later during the pendency of the svit by the mortgagors 
respondents. In the trial Court, the plaintiffs in that suit (the present 

~ respondents) had not in the first instance, asked for the assignment of 
the mortgage decrec, but only for declaratory relief. They subsequently 
amended their plaint. In their appeal to the High Court, they by their 
memorandum of appeal, specifically asked also for the conveyance of the 
properties with necessary accounts. The High Court varied the decree 
of the lower Court by including in ita direction that the properties 
should also be conveyed to the respondents, but made no order for 
accounts, the claim for which seemed to have been abandoned, or, at all 
events, not to have been pressed. 

The present suit of the respondents was based upon the allegation that 
after the execution purchase of the properties by the appellants the latter 
tor some time were in receipt of the rents and profits for which they had 
not accounted and the prayer of the plaint was for account and payment, 
Though in the previous suit the pleader appellant was held to bea 
trustee for the mortgagors of a mortgage decree, the other mortyagors 
were not made parties. This defect was brought to the notice of the 
party concerned from the very outset of the proceedings : 

Held, that the present suit was barred by order 2 rule 2 of the Code of Civil 
Procedure. 

As the right to the rents and profits vested on the same foundation of 
facts and law as the right to have the purchases ot the decree and of 
the property declared to be purchasers for the mortgagors, the cause 
of action in the present suit was the same as in the previous suit. 


That the relief which the respondents claimed in the present suit, namely, 
an account of the rents and profits of the properties received by the 
appellants after their purchase and before the conveyance to the 
respondents, could have been claimed in the previmus suit, and not having 
done so, or having abandoned the claim, they could not seek that relief in 

è the present suit. 

The*pay ments of rents and profits of properties to the respondents would not 
discharge the appellants in their character of trustees, ‘ 7 
An application to join the co-mortgagors, who were already parties to the 
other suit under appeal to the Privy Council, was refused by their Lord- 

bad e 
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ships of the Priyy Council, as it would necessitate a commencement of the 
proceedings de novo. 

Order 1 rule 9 of the Code of Civil Procedure was inapplicable in the 
present case as the defect had been brought to the notice of the party 
concerned from the very outset of the proceedings and the respondents 
had had ample opportunity ' of remedying it, 

That the present suit failed for want of necessary parties. Naba Kumar 
Hazra v. Radhashyam Mahis ery 


, maintainability of—Private Letutior~Family endowment—Aliena- 
tton—Declaratory suit—Auction sale of endowed property in execution 
of decree against Shebatt—Sutt by future Shebait for a declargtion that 
the alienation is void and mot binding, tf matntainable—FPublic and 
charitable endowment—Private trust—Declaratory suit against aliena- 
tion— Nature of the sutt—Specific Relief Act (I of 1877)—Relinguish- 
ment of Shebatiship in favour of successor—Sutt by de facto Shebatt, if 
matntatiable--De jure Shehatt—Right to maintain suit. 

A future Shebait can maintain a suit to have it declared that alicnations by 
a Shebait of the deity are unauthorized and do not affect the title of the 
Idol. 

In the case of a public and charilable endowment any person, who is in 
any way interested in the trust, is entitled to maintain a suit for a declara- 
tion that the alienations made by the trustee are not binding on the trust. 

A person interested in a private trust as a member of the family, for whose 
spiritual benefit the worship of the Idol was established, and who has 

‘ further the prospect of holding the office of Shebait is entitled to maintain 
a declaratory suit of the above nature. 

In the case of dedication to a family deity one person acts as a Shebait nat 
other members of the family, including the females, are interested in the 
maintenance of the worship. 

A declaratory suit of the above character instituted by a future Shebait, 
comes within the scope of section 42 of the Specific Relief Act. 

The words ‘as to right in the property’ in section 42 of the Specific Rellef 
Act, are used in a wide sense and however slight that right may be, it 
entitles the possessor of it to sue for a declaration,to avoid infringement of 
such right. 

A Shebait is competent to resign his office or abdicate in favour of his co- 
shebait or successor in office. He can give up his Shebaitship in favour of 
his successor by a Nadabipatra or a deed of release. 

A de facto Shebait bas got certain rights and he is competent to act on 

behalf of the Idol in certagn matters. He is entitled to bring a declaratory 





guit. 
A de jure Shebait is entitled to bringa declaratory suit likea de facto 
Shebait. “Sris Chandra Saw v. Upendra Nath Giri Das wie 


o, maintainability of—Separate suit to enforce a further charge arising on 


payment of revenue—Decree obtained on mortgage againsh mortgagor 
and puisne incurybrancer— Payment of Government revenue by mort, 
ry e 
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Suit—(Con?d.). i 
gages decree-holder pending execution of his mortgage decree—Revenue 
, Sale Law (Act XI of 1859), Sec. o~—Pay ment of regenue in the nature of 
j salvage payment—First charge. 


A holder of a final decree for sale of mortgaged property is entitled to main- 
tain a separate suit to enforce a further charge against such property for 
payments made to prevent a sale for arrears of revenue which fell due 
after the passing of the final decree obtained against the mortgagor and 
subsequent encumbrancer and while execution proceedings were pending. 
In such a suit a decree for sale should not be passed but the plaintiff will 
have a declaration that he is entitled to a first charge on the sale proceeds 
in the mortgage suit. Payment of revenue was really in the nature of 
salvage payment on behalf of all persons interested. 


Judgment of the High Court, Calcutta, reversed. Monohar Das Mohanta 
Maharaj v. Hazarimull Babu 

, maintainability of—Suit against Zemindar-—Suit for vitae of rrr 
reni paid by auction-purchaser-—-Remedy of atction-purchaser against 
Zemindar—Putni Regulation (VIM of 1819), section 14—FPutni rent 
paid pending suit for reversal of putni sale—Common law cause of 

° action for money. 

On the grd June, 1922, the putnidar sued the zemindar and auction-purcha- 
ser to set aside the sale held under the Putni Regulation on the 15th May, 
1922. The auction-purchaser obtained symbolical possession on or about 
gth June, 1922. In December, 1922 and in April and May, 1923, he paid 
certain sums as rent to the zemindar. The suit of the putnidar succeeded 
and the sale was set aside by the first Court. The auction-purchaser as 
well as the zemindar appealed and it was contended by the auction-pur- 
chaser that he should be refunded the rent which he had paid to the 
zemindar, The lower appellate Court in dismissing the appeal expressed 
an opinion that section 14 of the Putni Regulation would not bar a suit 
for recovery of rent paid subsequently. Thereupon, the present suit was 
brought ` y the auction-purchaser claiming against the zemindar as well 
against the defaulting putnidar the return of the money which he had paid 
as rent : 

Held, that as against the aie the suit was not maintainable, as the 
auction-purchaser’s remedy against the zemindar, lay under section 14 of 
the Putni Regulation. This remedy should be obtained quickly and-once 
for all. That it was intended by section 14 of the Putni Regulation that 
the matter should not be dealt with piecemeal. The intention was that 
gat all events, so far as the claim against the zemind#r was concerned, the 
“whole matter should be enquired into and the auction-purchaser should be 

eput in such a position as to suffer no loss. 





e 
That section 14 of the Putni Regulation did not exclude suits against any 
party other than the zemindar, namely, against the putnidar. 


That the mere expression of opinion by the lower appellate Court that the 
e suit wis maintainable, was not bindingeon the parties and if was open to eè 


25 
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Suit—{Conid.). A 
the auction-purchaser to appeal to the High Court against the refusal of 
the relief claimed by him under section 14 of the Putni Regulation. 

That the payments of rent to the zemiadar were not payments made under 

n mistake of fact and the auction-purchaser could not maintain a common 
law cause of action for money paid without consideration. 

That it could not be said that, as a matter of common law, the rents which 
were paid by the auction-purchaser to the zemindar, were money paid 
without consideration. Abdal Hamid Sardar v. Hon’ble Sir Bijoy 
Chand Mahatab ie ths 

, maintainability of—Sutt for specific performance against auction-pur- 
chaser—Agreement that the land should be purchased and afterwards 
transferred to the platntif—Agreement entered before confirmation of 
sale—Ciail Procedure Code (Act V of 1908), Sec. 06—Limitation Act (IX 
of 1908), Sek. I, Art. 173. , 

The plea of bar under gection 66 of the Code of Civil Procedure which 
goes to the root of the suit, does not depend upon disputed facts and may 
be allowed to be taken at any stage and the Court is bound to give effect 
to this plea. i 

Where the defendant agreed that certain immovable property should be 
purchased in his name in auction-sale and a certain share of it should be 
conveyed by him to the plaintiff after the sale certificate was obtained : 

Held, that a suit for specific performance is barred by section 66 of the 
Code of Civil Procedure, whether the agreement was before the sale or 
before the confirmation of sale, 

That the suit was governed by article 113, Sch. I of the Limitation Act and 
time ran from the date of sale. Haran Chandra Roy v. Ram Kumar 
Roy we ate 

— maintainability of—Suit fur assessment of fair and equitable rent-—Co- 
sharer landlords not joining as plaintiffs ~Bengal Tenancy Act (VHI of 
1885), section 188, applicability of. 

A suit to have fair and equitable rent assessed, is consistent with and arises 
out of the general law andis not one which the landlord is required. or 
authorised to do under section 188 of the Bengal Tenancy Act. 

It is unnecessary to join the other co-sharers as plaintiffs as section 168, 
Bengal Tenancy Act did not apply, but they should be made party defen- 
dants so that the assessment when made might bind all equally. 

Where a suit was brought on a finally published record of rights-and the 
plea was taken that there could be no assessment on the ground that the 
rent had not been paid fog over twelve years : 

Held, the fact that the rent had not in fact been paid for a length of time 
well over twelve years before suit could not possibly bea ground for 
dismissal ðf a suit for assessment of rent. The right to have fair rent 
assessed continues so long as the relationship of landlord and tenant 
continues. 

There cannot be any bar toa decree for rent or damages for use and occu- 
patton in a suit for assessment of rent if ¢he fact of possession of the lands 
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Suit—( Conétd.). 
in respect of which assessment is prayed bag been admitted of proved and 
if the claim is not barred by limitation. Gour Sundar Majumdar v. 
Krishna Kamini Chowdhurani 
=- previous, for rent—-Lump rental—Rent liable to be PEE E S 
sequent suit for assessment of rent for excess land, if,barred; see 
Res judicata : 
e against zemindar by purchaser in Putni sale for refund of Putni rent paid 
by him—Pntni sale set aside at the instance of Putnidar—Putni Regula- 
tion, Sec. 14 ; see Suit, maintainability of ies sai 
for ejectment of an under-raiyat—Court-fee payable ; see Ejectment ia 
~me for possession, if converted into a case of claim to partition—Suit for 
declaration of title to a share in the properties, for partition of that share 
and for injanction restraining the auction-purchaser from taking posses- 
sion under his purchase-—-Sharer and his mortgagee selting up absolute 
title ; see Court-tee | 
== for recovery of monies due by the defaulting doctis by „the pur- 
chaser in execution of mortgage decree—Time, running of; see 
Limitation de tia 
=- for recovery of possession—Husband allowed to deal with property—- 
« Husband fraudulently causing the name of his son to be entered in the 
" landlord's Sherista ; see Estoppel as < 
-=-= for recovery of possession of share—Claim to have that share partitioned ; 
sé Court-fee 
for specific performance of contract—No n ai alleged 
receipt of certain amount as compensation for injury to land—Defendant, 
if to prove his allegation ; see Burden of proof 











for specific performance of contract and in the alternative for recovery of 
money paid as an advance--No contract—Defendant alleged receipt of 
certain amount as compensation for injury to land—Plaintiff to prove his 
own case and failing that, not entitled to any relief; see Burden of 
proof . ves 


-== to have fair and equitable rent assessed—Co-sharers, if to be made plain- 
, tiffs—Bengal Tenancy Act, Sec, 183 ; see Suit, maintainability of T 


===- to have fair and equitable rent assessed—-Decree for rent or damages 
for use and occupation ; see Suit, maintainability of oe 


= to have fair and equitable rent assessed—Plea of non-payment of rent for 
more than 12 years-~Right of assessment, how long continues ; see Suit 
maintaina’ ility of a 
atesto have fair and equitable rent assessed, “if governed 8y section ` 188 of the 
Bengal Tenancy Act ; see Suit, maintainability of 


SurBty—Liability of—Suit by mortengee against surety before realisation of 
debt—Deed of guarantee, construction of. 


On the r4th February 1927 one Galstaun mortgaged real estate in and near 
Calcutta and personal estate of various kinds to A. Stephen, the appel- 


: ants® testator to secure a loan of 40 Igcs of rupees and intefést. Stephen 4 
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Surety—(Contd.) 
in fact borrowed "the money from the Imperial Bank in order to lend it 
to Galstaun. 

On the oth February, 1927, the respondents in connexion with the transac- 
tion had executed in favour of Stephen a guarantee in writing. 

On the 14th May, 1927, Stephen died and on the t2th October, 1927, the 
appellants as his executors and trustees demanded from Galstaun imme- 
diate payment of the loan and interest and gave him notice that in 
default of payment within three months they would sell the mortgaged 
properties. On the 15th October, 1927, the respondents were notified of 
the appellants’ demand against the principal debtor. The principal 


debtor failed to pay and on the 8th June, 1928, the appellants notified - 


the respondents of this fact and demanded under the guarantee payment 
of 6 lakhs from each of them. On the r2th July, 1928, the present suit 
was instituted by the appellants against the respondents who had failed 
to satisfy any part of the demand made upon them : 

Held, that the suit against the guarantors was maintainable. 

That as there was default by the debtor in pay ment of the mortgage debt, 
the guarantors were liable to pay 6 lak hs of rupees each. 

In transactions of this kind it is normal pra ctice to make the liability to pay 
under the mortgage arise on demand or within a short period even though 
the anticipation of the parties may be that the loan will remain outstand- 
ing for a substanti al time. 

That the guarantee in quest ion was not a continuing guarantee but one for a 
fixed sum. | 

By clause 1 of the deed of guarantee, the guarantors guaranteed the pay- 
ment by Galstaun of the sumof rupees 40 lakhs to the limit of their 
aggregate and individual liability thereinafter prescribed. Clause 3 did 
not cut down but reinforced the obligation imposed by clause 1. 

That the construction of the guarantee was in no way affected by the prac- 
tice of the Courts\in India under O. 34 of the Code of Civil Procedure in 
relation to suits to enforce a mortgage. 

Judgment of the High Court reversed. Alfred Earnest Mitchell v. 
Carr Lazarus Phillips nie 

Surface rights, grant of, by the zemindar—Zemindar remains in the eye of the 

law in possession of the sub-soil ; see Putni 


Temporary injunctidn, if can be issued, where no permanent injunction prayed 
for in the plaint ; see Court-fee a 

—— interest, if can be partitioned ; see Partition a2. 

Tenancy,. if permanent—Bemeyadi settlement—Kabuliyat, construction of ; 
see Lease - : ie 

—, if permanent—Mud structures—Structures made of biricks—Sub- 

stantial nature ; see Presumption 














—_—-———,, if permanent ; see Presumption he aii 
— * origin of, when unknown ; see Presumption see “es 
o—_———_—,, permanent, if can be presumed=-Tenant in Debuttof land ; see 
Presumption ° aa a 

e : To i i 
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4 


Tenant, estoppel of, principle ; see Estoppel i 

——_-——, if estopped from denying his landlord’s title without seals gurren- 
dering’ possession ; see Estoppel a i 

Thimb mark—Question of authority, one of fact; see AEE 
contracts 





print, genuine, if necessary—Document, execution of ; E AT 

contracts ai ik 

‘Tg take some step in ald of: execution’, meaning of; see Deris 
execution of 

Transfer of Property Act, Secs. 7, 41—Minoe member of joint Hindu 

_ family governed by the Mitakshara School, if can consent to a person 

being treated qs the ostensible owner of the ancestral propertly—-Manager 

and adult members of the family,so consented ; see Possession, suit for .. 

nie» Sec, 41—Minor members of joint Mitakshara 

family, not affected by consent of manager and adult members to a person 

acting as ostensible owner of property ; see Possession, suit for T 

it eaea, SE, §F—Wakf and deed of gift never given 

effect to or ever acted upon but executed with a view to defeat or delay 

the -creditor’s claim ; see Onus probandi tah 

, Sec. 55(6) (b), if applicable to ae having 

a no Personal interest in atenei y 2Cheews for earnest money paid ; see 

Mutwalli 








—— ——, Sec. 59 lasl clause—-Mortgagee, if to prove the 
validity of the equitable mortgage ; see Equitable mortgage .. vs 
ee ——, Sec. 59 last clause, 1f applicable to mortgage of 
immovable property situated in the Civil and Military Station of Banga- 
lore ; see Equitable mortgage 


sae +.» 


eee eaa, SEC, O7(d)—Suit on mortgage by some of the 
heirs of the mortgagee—Decree for share of mortgage money, if can be 
passed ; see Mortgage suit 


; Sec. 72-—-Mortgagee in possession entitled to 

- add to the principal money of his mortgage any money properly expended 

by him in supporting the title of the mortgagor; see Mortgage, 
redemption of 








, Sec. 72, applicability of—Compensation 
money paid by subsequent usufructuary mortgagee to auction-purchaser to 
set aside gale held under the previous mortgage under O. 21, R. 89 of the 
Code of Civil Procedure ; sse Priority is 

Trial, if vitiated—Summoning of jurors—Jury not Properly constituted ; see 
Murder A 

~. Judge’ s cqnelusion on credibility of witnesses, weight attaching to ; see 

' Mortgage, redemption of 


Trust property, agreement to sell, by trustee— Permission of Court; see 
Mutvwalli i 








t. 


property, sale of, by trustee-—Nature of enquiry to be made by the pur- 
e chaser®-Immediate and not remote cause ; see Mutwalli > 
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Trustee, equitable claim for account against—Accrual of right to sue—Denial ° 


or infringement Of right by defendant ; see Limitation > ... di 
~~~, former, given power to enjoy the residue of income after converting 
the trust estate, in any way—Creditor, if can realise his dues from the 
succeeding trustee ; see Mutwalli s ‘ 
given in the Will unlimited power ot betime estate into 
money and investing the same to be held in trust ; see Mutwalli 
pledging personal credit in borrowing—Remedy of creditor ; see 
Mutwalli jin 
Under-tenant, if estopped from deny ing the title of the landlord or setting 
up any title of his own in proceedings for khas possession in execution of 


Seemed 





al 
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328 


the decree for ejectment by the eee against the lessee ; see N 


Ejectment TE sik 
Under-raiyat, ejectment of, suit for—Court-fee payable ; see Pisceneit =e 
, suit for ejectment of—Court-fee payable ; see Ejectment .., 
Unregistered Amalnama could be used for collateral purpose; see 
Injunction 


Usufructuary mortgagee, subsequent, if entitled to priority as Ee amount - 


paid as compensation to the execution purchaser when the sale held under 
the previous mortgage was set aside under O. 31 R. 89 of the Code of 


t 


Civil Procedure ; seë Priority ‘š es 
Vaishnavas, if governed by Hindu Law—Caste Disabilities Ranga! Act, if 
applicable ; see Hindu Law si 
Validity of decree, when can be questioned by eae: Coats ; see 
Jurisdiction 
Waiver— Mortgage with Insurance Company—Insurance Goias owg 
mortgagor to mortgage with another Company ; see Mortgage ‘sult as 


~ Wakf—Mussaiman Wakf Validating Act (VI of 1913), Sec. 3—~Provision for 
the benefit of the settlor—-Dedication for the poor etc. may be implied— 
Waky, if operative —Intention of settlor—Intention to act upon— Power 
of disposition reserved. 


Under the Mussalman Wakf Validating ‘Act, 1914, the dedication must be ` 


permanent, and the Wakf is valid notwithstanding provisions for the bene- 
fit of the settlor’s family, if the ultimate benefits have been expressly or 
impliedly reserved for the poor or for any other purpose recognised by 
the Mussalman Law as a religious, pious or charitable purpose of a perma- 
nent character. 

The effect rather than the language of the deed has to be construed, and 
from such construction it has to be seen whether an ultimate dedication of 
the character contemplated by the proviso to section 3 of the Mussalman 
Wakf Validating Act, $913, is there expressed, and if not, whether such 
a dedication may not be implied by its provisions. 


In the deegl of Wakf, there was a provision that in case of sien on the 


items specified in schedule Una, the same would be applied tow&rds | 


‘expenditure on the head of any pious work mentioned in schedule Ga or 
towards the improvement of the estate or on the wails of the tomb in the 
Sadar which was a private tomb ; ‘ 
e. a 
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+—, deed of—-Power of settlor to dispose of properties, effect of “see Wakf .we 


Wakt—(c ontd.) 


Held, that having regard to the tenor of the deed the provisions should 
not be read as giving an option to the Mutwalli to spend the whole of the 

„surplus in improvements of the estate or the walls of the tomb as an 
alternative to expenditure on the items described in schedule Ga, but as 
directing the Mutwalli to devote the surplus for the purposes indicated in 
schedule Ga, authorising him and giving him liberty to use such amounts 
out of the surplus as in his opinion, guided by the advice of the Com- 
mittee, might be necessary or desirable to be spent for the improvement of 
the, estate and on walls of the tomb. 


That the deed in question did not contravene the proviso to section 3 of the 


Mussalman Wakf Validating Act, 1913 and that the provisions in the 
deed, by necessary implication at least, provide for an ultimate benefit for 
the poor and for purposes recognised by Mussalman Law as religious, 
pious or charitable purposes of a permanent character, 


A general over-riding trust for the purposes enumerated in schedule Ga was 
expressed by the deed or at any rate arose upon its terms by necessary 
implication, and the case did not fall within Morice v. The Bishop of 
Durham but rather fell within the second or the third class of -cases speci- 
fied in the judgment of Lord Shand in Hunter v. Attorney-General. 


The intention of the settlor may sometimes have to be enquired into in order 
to make out whether the Wakf wasa real one or not, and for the purpose 
of such an enquiry facts and circumstances showing or suggesting that it 
Was never intended to be acted upon, are relevant. If the intention that 
it should be operative is established, the fact that it was not acted upon 
even by the settlor himself would not detract from its validity in the 
least, but would be only evidence of a breach of trust on the part of 
the settlor. 

So long as it was not shown that the settlor disposed of properties and did 
not replace them, no inference against the Wakf itself can legitimately 
be drawn from the mere fact that such powers were reserved 

There was a provision in the Wakf deed “with regard tothe éhas tank, 
gardens, and trees etc., included in the Wakf, I shall be able to make any 
arrangement that I may think proper during my life time” 3 

Held, that by this reservation the settlor did not retain in himself the pro- 
prietary right which he had expressly relinquished at the commencement 
of the deed. i 

Obiter: A mere use of the word Wakf cannot by itself be regarded as con- 
noting an implied reservation of the ultimate benefit tothe poor. The 
document cannot be valid as creating a good Wakj unless and until it 

econtains at least an implied reservation that the ultimate benefit from the 
property is to go to the poor or fora religious, pious or charitable pur- 

poseg of a permanent nature. Srimatt Masuda Khatun Bibi v. 

Mahammad Ebrahim ; 


-—-, deed of—-Mutwalli to expend the surplus in improvements of the estate or 


the walls of the ‘private tomb ; see Wakf 


ie 


* 
è 
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Wakf, deed of—Provision in the deed “With regard to the shas tank, garden 
and trees etc., {shall be able to make any arrangement that I may think 
proper during my jifetime ’ ; see Wakf s 

——, if a real one—Intention of the settlor—Facts and T PEE eee dewink 
or suggesting that the deed was never intended to be acted upon ; see 
Wakf ; aes 

~-—, if a real one—Intention that the deed of Wakf should be aaie TH 
‘blished-—Fact of its not being acted upon by the settlor—Breach of trust 
by settlor ; see Wakf 

~, use of name of, effect of ; see Wakf eas 
and deed of gift, fictitious transactions—Deeds never given sient to or ever 
acted upon—Deeds executed with a view to defeat or delay the creditor’s 
claim ; see Onus probandi des vee 





~—— and deed of gift in favour of judgment-debtor's wife—Claim in metre 
by judgment-debtor’s wife, rejected—Suit for declaration under O. 21, 
R. 61 Civil Procedure Code ; see Onus probandi kis 

Weight attaching to trial Judge’s conclusion on credibility of witnesses ; see 
Mortgage, redemption of = ; we 

Will—Construction—Void for uncertainty, 

The Subarnabanik Samaj was a religious body incorporated under the Indian 
Companies Act. Rule 15 of the Memorandum of Association provided 
that the executive committee should consist of 2 Secretaries and other 
persons. ‘Power was given to the Samaj to alter any of the rules at the 
annual general meeting P 

The testator in his Will directed that the number of Shebaits should always 
be five including the Secretary of the Subarnabanik Samaj : 

Held, that the appointment of the Secretary as one of the Shebaits was void 
for uncertainty. 


That neither of the Secretaries was a Shebait either jointly with his co- 
secretary or secretaries. Administrator-General of mele v. 
Kumar Kartick Chandra Muflick á 

mC Construction of—Indian Succession Act. (XXXIX of ee, See. 127— 
Partial restriction on marriage—Unreasonable condition. 

The testator devised, all his property to his son “ to be held and enjoyed by 
him for the term of his natural life without impeachment for waste and 
from and after his death to my three sons and my son’s daughter Flosie 
O. Cohen in equal shares absolutely, that if the said Flossie O. Cohen 
should be married before the death of my son Obediah Aaron Cohen then 
and in such case she will not take any interest ’’ under the will : 

Held, that the condition agto marriage was not unreasonable as it did not 
tend to penalise her marriage and was not hit by section 127 of the Indian 
Succession Act. 

That the daughter (appellant) who took a vested interest as to one-fourth of 
the immovable property was divested by marriage during the life-time of 
the tenant for life. Flossie O. Cohen v. Obediah Aaron Cohen ... 

=, construction of-—Absolute estate subject to condition partially eabeining 
nerriage—Indian Succession Act, Sec.gi27; see Will s 2. 
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ae PAGE, 
Will, construction of—Shebaits, appointment of—Void for uncertainty ; see z 

Will ' ct tas 57 
——~giving trustee unlimited power of sale—~Converting estate into money and 

investing the same to be held in trust ; see Mutwalli ae ias 328 


Winding up—indian Companies Act (VII of 1913), section 162, clause VI, 
_ section I74~—Petition by contributories to wind up solvent company— 
o “ Fust and equitable ” rule—Lack of confidence in conduct of company’s 
affatrs by the directors—Ultra vires transaction on part of directors— 
Appeal in name of company against winding-up order, competency of— 
Wishes of contributories to be considered—Official liquidator, to main- 

tain an attitude of complete impartiality. 


On a contributories’ petition to wind up a solvent company, under 
sectidn 162, clause VI, of the Indian Companies Act, 1913, Aeld, that the 
fact that the managing director hada preponderating voice in the com- 
pany by reason of his owning or controlling a large number of shares, or 
that the dividends had not been paid regularly, was of itself no reason for ' 
winding up the company. i 


Held further, on the facts, that no case was made out provinga lack of 
confidence in the conduct and management of the company’s affairs by 
the directors, so as to justify the winding-up order on the “just and 
equitable ” rule. 


Held, however, that the winding-up order by the High Court, Madras, on 
its Appellate Side, although not justified when made, should, by reason of 
the lapse of time and intervening events, be maintained. 


An ulira vires transaction on the part of directors is of itself no ground for 
a winding-up order. Other remedies are open to an aggrieved share-holder . 
in such a case. 


When the directors of a company desire to appeal against an order directing 
the winding-up of the company, they should, notwithstanding that an 
official liquidator had meanwhile been appointed by the Court, prefer the 
appeal in the company’s name. If the majority of the contributories 
concur in the filing of such appeal, the appeal isin.truth that of the 

~-  contributories. : ° 


In the winding-up of a solvent company, the Court and also the Official 
liquidator, as to all matters affecting the contributories as a class, should. 
have particular regard to their wishes as proved by any sufficient evidence, 
(Secs. 174and 183 (2)]. 


An official liquidator must maintain a position of complete impartiality as 
between all the individuals whose interests are involved in the winding-up. 
e Where in the course of the liquidation the liquidator has shown unusual 
parfigan activity, the Judge in charge of the winding-up should, in the 
exercise of his judicial discretion, and to ensure that the liquidation is in 
future conducted in a spirit of complete impartiality, remove such liqui- 
datog and appoint in his place a person from wnom an attitude of unquali- 
fied datachmont could be expected, (98c. 176). 2 
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Winding up—(Conid.) 


-- When a, company. is wound up by the Court, the company’s assets arein . 
point of law, till such time 4s the official liquidator is appointed, construc- . 


tively in the custody of the Court, (Sec. 178 (2)]. The Ripon Press and 
Sugar Mill Co. Ltd.,Bellary v. Gopal Chetti 
of solvert company—Duties of Court and also Official Liqui- 
dator—Matters affecting contributories as a class ; see Winding-up 

of solvent company—Officia] Liquidator, duly of; see 
Winding-up Se ane 
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Winding-up 

———--———— order by the High Court, although not justified hes ide 
maintained by reason of lapse of time and intervening events; see 
Winding-up 

Withdrawal of a case-—-Frima facie case and proof, meanings E 
trate at liberty to revise his estimate formed at the initial stage, before 
the final stage is reached—Section 494, Criminal Proredure Code, scope 
of-—If applicable, when the Magistrate believes the prosecution case to be 
true— Public Prosecutor, when can take charge of any prosecution and 
when may apply for withdrawal——Consent by the Court for withdrawal 
to be given under what circumstances—Conditions under which nolle 
prosequi ts granted in Enghsh cases—High Court not to interfere when 
the Magistrate’s reasons for discharge under section 494 Criminal 
Procedure Code not unsound. 

Per $. K. Ghose, F.—A prima facie case at the initial stage aly means 
that there is ground for proceeding. 

The expressions “sufficient evidence °’ in section 170, “ sufficient ground ” 
in section 204 and “ ground for presuming ” in section 254 Criminal Proce- 
dure Code explained. 

A prima facie case is not the same thing as “proof’’, which comes later 
when the Court has to find whether the accused is guilty or not guilty. 


“Proof” is nothing but belief according to the conditions laid down in the 
Evidence Act, and it is an obvious fallacy to say that because the Magis- 
trate has founda prima facie case, therefore he believes the case to be 
true in the sense that the case is proved. 


Under section 202 Criminal Procedure Code, a Magistrate is required to 
hold an enquiry “for the purpose of ascertaining the truth or falsehood of 
the complaint.” But this does not carry the matter any further. The 
Magistrate may have formed some notion of the apparent truth of the 
complainant’s case at the enitial stage, he has to keep an open’ mind till. 
the final stage, when the question for him would be to decide as'to whether 
he should believe the evidence or not, and before that finkl stage is 


reached the Magistrate: .would get at least one opportunity to revise his*. 


estimate. 
e Even in cases where the Magistrate believes that the prosecution case is- 


true, that would ngt necessarily affect a proceeding under section 494 
Crittinal Procedure Code. E 


`“ 


order, if valid—Ultra vires transactions of Mirec see 
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Withdrawal of a case—(Conid.). 

The terms of section 494 Criminal Procedure Code are very wide the Court 
has been given a discretion and the test is whether in giving consent, the 
Court has been influenced by eee which ought not to have been 
considered. 


Under section 494‘Criminal Procedure Code, the Public Prosecutor may 


apply to withdraw from the prosecution at any stage of the case, so long 
as the judgment is not pronounced or the jury have not given their 


verdict, and it is quite independent of the possibility that at the time of ` 


the application, ‘the Court has come to the conclusion that the prosecu- 
tion case ig true and that the accused has committed the offence. In a 
suitable case the Court may still give its consent to the Public Prosecutor 
to withdraw from the prosecution, if it finds that there are good reasons 
for doing so. Consent of the Court under section 494 Criminal Procedure 
Code is not to be given asa matter of course, neither is it to be unreason- 
ably withheld. In giving such consent considerations may arise which are 


entirely different from those which led the Magistrate to issue process.’ 


And a Magistrate issuing process in the first instance would be competent 
to entertain an application under section 494 Criminal Procedure Code, 


It has been held in English cases that a nolle prosequi 1s usually granted 
where any improper and vexatious attempts are made to oppress the 
defendant, as by repeatedly preferring defective indictments for the same 
supposed offence or if it is clear ciapa an indictment is not sustainable, 
against the defendant. 


If the Magistrate in discharging the accused under section 494 Criminal 


Procedure Code gives reasons which in themselves cannot be said to be 
unsound, it is not proper for the High Court to interfere. 


Per Lori-Williims, ¥.—In accordance with. the procedure laid down in 
sections 492 to 495 Criminal Procedure Code, the Public Prosecutor can 
take charge of any prosecution at any time and without asking any body’s 
consent. Thereafter the prosecution is to be directed by the Public 
Prosecutor and if he thinks fit he may ask the Court to allow him to with- 
draw the prosecution. 


The expression “prima facie means that the case is such that if uncontra- 
dicted and if balieved, it will be sufficient to prove the case aguinst the 
‘accused. When therefore the Magistrate says that the evidence seems to 
disclose a prima facie case he does not intend at that time to decide 
whether he balieves that evidence or not. 


Section 203 of the Code of Criminal Procedure mals it clear that even 
though the evidence discloses a prima facie case there is discretion left 
e in the hands of the Magistrate who may for good reasons refuse to issue 
process. 


In considering the question whether he ought to consent to the withdrawal 
of the prosecution, the Magistrate has to consider points similar to thase 
whigh he has to consider under section 203, that is to sayy he has to take 
into consideration, among other things, the question whether, inspite of 
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PAGE, 
Withdrawal of a case—(Conid.). 
there being a prima Facte case, the evidence is likely to be believed. 
Sher Singh v. Jitendra Nath Sen re x 
Whltness, material, when can Court, suo motu, summon and camine Wikies ‘ 
not called by either side—Civil Procedure Code, O. 16, R. 14; see Chame 


pertous contracts * ace see 183 
Witnesses, lack of proper cross-examination of, on material points ; see 
Champertous contracts s 183 
Zemindar remzins in the eye of the law in possession of the nosam i 
of surface rights by the Zemindar ; see Putni a “se 137 
ERRATA 
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Page 528 foot note for 39 C. L. J. 485 read 49 C. L. J. 485. 
Page 598 foot note forr C. L. J. 5o read t C. L. J. 500. 
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- NOTES OF CASES, 


Limitation Act, Sets. 19, jf—Ackhnowledgment within two years— I. L,R. 54 Mad. 445 
‘Period prescribed’ in Sec. 19, meaning of, ie 
A suit was brought on a hypothecation bond which was dated _ s shies. Chetti 
the 3rst March, 1897, on the 21st February, rg2r. The right to v. 
sue on the bond expired in March, r909 but an acknowledg- Rolla Subbadu. 
ment of liability was made in May, r909, which was after 
the period of limitation, The plaintiffs’ case was that by virtue 
of section 31 of the Limitation Act their suit was not barred, 
The case for the defendants was that section 31 did not prescribe 
_ a period of limitation and that in case of suits already time-barred 
no acknowledgment made within the two years provided by section 
` 31 colud be availed of by the plaintiffs in such suits and section 19 
of the Limitation Act did not apply. 
‘Held (fer Sir Owen Beasley, C. J, and Pakenham Walsh, J.) that 
the words “period prescribed” in section rọ of the Indian Limita- 
tion Act meant not only the period prescribed in the firat Schedule 
of the Act but includes also a years provided by section 31 of the 
Act which came into force in August, 1908 and that the suit was 
therefore not barred under Art, 132 of the Act, 
P, R. 


Exparte decres— Set aside by trial Court—Subsequently restored by 11 p. EL Mad, iie 
High Court in revision—Appeal from such decree— Limitation— 


` Starting point. coe a 
Aepreliminary decree ona mortgage was passed ex ee on 8th neem 
August 1928, A petition under Or, IX, r, 13 of the Civil Procedure N.S. ip alga 
Code was filed on gth August 1928 and the ex parte decree was set need 
' aside on the rath O&tober 1928, But the said order setting aside the e 


ex parte detree under Order IX, rule 13, Civil Procedures Code, was, 
set aside on revision by the High Court on aand November 1929. 
and thus the ex parte preliminary decree was yestored, An appeal was 
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presented’ on the 6th January 1930. The appellants contended that 
the date of the decree for the purpose of the appeal must be taken 
as 22nd November 1929. ‘The respondent contended that the date 
of the decree was 8th August 1928 the date when it was originally 
passed and that its subsequent vicissitudes had no effect on the 
period of appealability and that the only course open to the gppel- 
lants was to induce the Court to excuse the delay under section § 
of the Limitation Act, 

Held (fer Wallace and Krishnan Pandalai, ]].,) that the period 
of limitation prescribed by Art. 156 of the Limitation Act for the 
appeal runs not from the date of the decree i.e, when it was origi- 
nally passed but from the date when it is restored in revision, f.e, 
aand November 1929, The date of the decree must be taken to 
be the date when the decree was restored in revision by the 
High Court, 


P, R, 


HANDWRITING IDENTIFICATION. 
Stens of Forgery. 


“ The real proof of the truth of a principle is not the finding of 
it in a bOOK..s».......DUt in the conditions, facts, and essence of 
things as interpreted by research, actual experimentation, and 
correct reasoning ” (A, S, Osborn). 

Many Disputed Document Cases would never come to Court if 
the Attorney or Advocate engaged would exercise his own judgment 
and discretion and test a Disputed Document even in amateur 
fashion, Signs of forgery are not always hidden, If they are looked 
for they can be found. Every litigant cannot afford to consult an 
Expert, - 2 

It is with a view to give some assistance toa trial Advogate in 
his preparation of a Disputed Document Case that this article is 
written, to provide material for ready reference and to be generally 
helpful according to the needs and circumstances of each case, If 


, an Advocate can master the facts of his Client’s case he can master 


something of the facts of bis Client’s Documents. No Client likes 
a half prepared Advocate, — =e : 
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Forgery is an act of spurious imitation, Anything which *is in 
accord with imitation and against naturalness will show itself in 
some way.” Forgery is usually produced under a deliberate and 
concentrated mental direction, while a genuine document is 
executed unconsciously and automatically, 


The following are the usual inherent signs of forgery. Several 
of these signs may be found together ina single Disputed Docu- 
ment or signature. 

1, Drawn and patched conditions of the strokes and curves 
unnecessary and careful repairing of minor parts of letters. 


2. Subtle and delicate tremours or waviness of strokes avd of 
curved parts often requiring examination through a magnifying 
glass, 

3, Uneven distribution of ink particles indicating irregularity 
of the motion of the pen over the paper surface—that shows defec- 
tive speed or loss of spontaneity. 


4. Pauses, interruptions, pen-lifting and disconnections at 
places where these should not normally appear—these show a 
lack of ‘continuity and give a halting, studied or lifeless 
appearance, 

3. Inconsistent width of corresponding up and down strokes 
when compared among themselves caused by irregular pen- 
pressure, 

6, Lack of uniformity in pressure emphasis and lack of unifor- 
mity in respect of the localities of this emphasis which is called 
shading. Shading emphasis is not present in upstrokes in genuine 
writings or signatures, 

4. Flourishes or lengthy terminals slowly drawn or dragged 
instead of being freely written, 

8. Absence of Natural Variations, 

Most genuine writings and signatures of the same period when 
“compared among themselves will show several differences or varia- 
tions in superficial parts of corresponding letters in regard to their 
compayative, heights, widths, length of terminals or floufishes, Out 
of 30 or More comparative measurements genuine signatures will 
show variattons or disagreements in more than half. In the case of 
2 of more disputed writings or signatures uniformity or much agree- 
ment among themselves. in similar comparative measurements is 
another sign pointing to forgery. The forger usually adopts one 
model for all his forgeries, while a genuine writer is constantly 
showing his natural though guperficial variations, 

““g, A too reat or liberal supply of ink instead of a diminishing 


A 
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supply of ink is sometimes suspicious. A forger usually dips hig 
pen into ink frequently during the process of forging. 

10, Signatures and writings may be written upon piper, ine or 
stamps that did not exist at the alleged date of execution of a dis- 
puted signature, 

11, Writing written over folds that did not exist at the time of 
writing. 

12, The general condition of a disputed signat ure may not be 
in accord with the physical condition of the writer who may have 
been seriously ill at the time of execution. * : 

13. A disputed signature may be based onan obsolete model 
or type of signature which may not have been used at the period 
of alleged execution, A chronological study of the various kinds of 
admitted signatures employed over different periods would decide 
this point. 

14. Faint pencil outlines, if visible under some parts of the 
disputed signature point to the tracing method being employed, 

65. Extensive writings like those of the pages of a Disputed 
Will show irregular crowding or cramping of lines sometimes on the 
second or third pages followed by liberal spacing among words and 
lines on the last or subsequent pages—this is lack of natural 
sequence or order of writing and it suggests that the execumnt’s 
signatures came first on blank pages which were then written upon. 
Suspicious interpolations or additions will show cramping and 
irregular arrangement of letters, 

16, The appearance of a writing may not be in accord with 
the type of pens specified by the witnesses in the case. 

17. Differences in the colour of ink in the same signature when 
examined by a side light suggest retouching at a subsequent time, 
and by different ink, 

18, Any unusual or rare abbreviations before or after a dis 
puted signature, Ina recent Money Claim dismissed’ last March 
by Waller ].—Madras High Court—~several Hundies alleged to 
have been drawn and accepted by a big Indian Merchant during 
his lifetime Showed that a dot and a coma followed eachy of the 
disputed ‘English signatures on them. No satisfactory explanation 
could be offered for the presence of these dots and, coniis, 

19. Erasures—For their examination’ the paper should be held 
up to the light and scrutinised. 

2g. Close adherence of writing to ruled lines usually unnatural 
with an illiterate or unskilled writer. 

. Henry F, Benned, ” ` 
Stephen, P. Kirkhain, 
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REVIEWS. 


The Law of Registration in British India: by M. Krish- 
namachariar, M.A, M. L, Ph, D. Published by Messrs, Butterworth 
and Co, (India) Ltd., 6 Hastings Street, Calcutta, Price Rs. 7. 


This is a useful legal publication being a fairly exhaustive com- 
mentary on the Registration Act, 1908, giving an analytical 
exposition of the case-law on the subject. The main object of the 
law of registration is to guard against the fabrication of documents 
and to facilitate the determination of facts in controversy between 
the parties. The Registration Act is thus a very valuable adjunct to 
the adjective law of the country and a useful publication like the 
book under review containing a complete statement of the law of 
registration in force in this country cannot fail to be serviceable to 
the legal profession. The learned author’s mode of treatment of the 
subject gives a Clear indication of his thorough grasp over, and his 
extensive study of, the law relating to registration here and abroad, 
He takes the cases clustering round each individual section of 
the Act for separate and distinctive consideration, and after stating 
the characteristic features of the circumstances of each case states 
the actual points decided in it together with the ratio decidendj 
therefor, The advantage of this system is too self-evident to 
require any commendation. It gives the reader a complete collec- 
tion of the case-law and economises his time by pre-equipping him 
with all the details of a case both as regards the facts and the 
legal principles so as to reduce his dependence on, or his troubles 
with, the original reports, Accuracy of expression, clarity of 
ideas and perspicuity in enunciation are some of*the manifold vir- 
fes that characterise his notes, Certain special Acts and the local 
registration Rules of all the different provinces given in the Appen- 
dix will bé of great ase to lawyers having to deal with the Act, 

The Bombay lawyers can make a just grievance of the fact that 
their local Act No, V of 1929 has not been incorgorated in it, 
„Having régard to the magnitude of tlee Book, the subject index is 
quite inadequate and ye hope that the learned author will direct a 
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greater attention to this matter in his next edition as the defect 
considerably minimises the utility of an otherwise useful publica- 
tion, The get-up of the book is quite up to expectation and fly 
justifies the price for which it is offered, 


The Indian Registration Aet 1903 by R. H, Bhalunkar, 
B.A., LL. B. Pleader, Poona ; published by the author, Sole 
Agents, Messrs, Ramakrishna Brothers, Law Publishers, Poona City. 
Price Rs, 3. 

This is another useful edition of the Indian Registration Act 
and its handy size by itself makes it sufficiently attractive. The 
fact that a second edition of the book has been “called for is an 
unmistakable testimony of its growing popularity, We do not see 
this book much in usein this province, that is perhaps largely 
due to the fact that it was not originally designed as an inter- 
provincial publication or that its quick absorption in the local 
market prevented its overflow to other quarters. The Book will 
be of greater use to the lawyers of the Bombay Presidency and the 
learned author too seems to have that end in view and that is 
why we find in it special reference to the rules contained in the 
Bombay Registration Manual as also the local amendments of that 
Province which can scarcely be found in similar publications from 
the other provinces. The local colouring of the book makes it 
apparent also in the preference shown for the Bombay decisions, 
The notes have been prepared with a creditable amount of intelli- 
gence and accuracy. The subject-topics have been properly classi- 
fied and all useful and relevant informations have been incorporated 
in their proper places, We have tested the merit of the book in 
respect of certain matters of outstanding importance and we are 
glad to find that the learned author has fulfilled all the require- 
ments of successful editing. For instance, we interested ourselves 
in his comments on the P, C. decisions of Sudramanian v. Lutch- 
man, 501, A. 77 and Dayal Sing v. Indar Singh, 53 I. A. 214 and 
have found that the learned author has said all that could be said 
regarding those cases, The history of the law of registration given 
in the introduction is a fitting prelude to the study of the subject, 
The index appended to the book is fairly exhaustive, thoughe it id 
not altogether incapable of improvement. We looked up for the 
heading “ Contract for sale” from the index, but we were a bit 
inconvenienced to find such a familiar expression altogether omit- 
ted. The get-up of the book is quite up to mark and its price is 
very moderate, We have no doubt that the publication will proye 
useful to those for whom it has been intended, 
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GENUINE WRITINGS. 


, 6 

Genuine writings and signatures are held by laymen to be 
specimens of natural-looking writings, possessing clean-cut and well 
defined strokes and curves, written with freedom and speed and 
having some degree of illegibility, carelessness: and abandon and 
without any attention to details, 

Unfortunately, some experts also hold the same opinion and 
many of them have endeavoured to make fixed rules for detecting 
a genuine writing from a forgery, An American expert in his 
_book states :—‘' Careless abandon, disregard of details and inatten- 
tion to the writing process is one of the most forcible indications 
of genuineness.” He further states that “ freedom, carelessness, 
speed and illegibility are always earmarks of genuineness,” 

These ‘fixed rales’ may apply to some genuine writings, more 
especially to the writings of caligraphists, but such description pre- 
supposes a rather bigh degree of penmanship and cannot be 
applied as a general or universal rule to the writings of all persons 
possessed of varying degrees of penmanship, 

There are various styles of genuine writing all of which come 
under two main headings, viZ., good and bad, The term ‘genuine’ 
means the writing of a particular person it purports to be and not 
necessarily good writing. 

India, for her size and population, has a small percentage of per- 
sons who are able to read and write. And, in this literate class, seye- 
ral can only sign their names and that with difficulty and awkward- 
ness, Such writings are far below the prescribed standard and 
contain pauses, hesitancy, pen-lifts, varying pressure, while the 
characters are formed slowly and with care. According to the 
theory of laymen and ‘snap shot’ experts these features are the 
signs of forgery. 

The vernacular scripts such as Hindi, are mostly written in the 
detached style, similar to the printed form and not in the cur- 
sive or running form like Latin scripts.. These writings having 
detached letters, must invariably possess pen-lifts, pauses and 
other features ascribed to forgeries. 

Even in the case of caligraphists and adepts of the pen, their 
writings change and sometimes, such changes, are very’ unnatural 
and suspicious-looking, though in fact, are genuine writings, 

There are numerous causes and circumstances which tend to 
affect a change ina person’s handwriting. It is the duty of tht 
‘expert to ascertain whethew unnatural looking writings gre really 
genuine or forged and this can only be done by first examining the 
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admitted or specimen writings of that particular person and ascér- - 


taining his characteristics or writing habit, and this involves a 
tedious and highly scientific procéss, 

Experience proves that no person is able to write exactly the 
same at all times, and. experts agree that no two signatures of the 
same person will bs-exactly similar in form, measurement and 
detail, evan of the same standard of perfection or imperfection, 

The writings of two different pens or an unaccustomed pen by 
the same individual often appear dis-similar and of two persons. 
This is especially the case when the pens are of steel and reed, 
Writings of broad and narrow pointed pens by the same. person, 
algo tend to be different. 

It should be noted with regard to steel pens that not only a 
change of pen but a change in the usual manner of pemholding 
affects handwriting, and that the same pen may at a subsequent 
period, through usage, write very different strokes. In the com- 
parison of writings of the same person written with stylographic 
and steel pens, it will be found that there must bea divergence in 
shading and line-quality. 

Besides pens causing genuine writings and signatures to appear 
spurious, there are other materials which affect such writings, one 


of which is the writing paper, Papers are of various quali- _ 


ties, and are glazed and un-glaz3d, and its smoothness or roughness 
affects the line-quality of the writing, Some papers have a greater 
degree of absorbing ink more rapidly while unsized papers usually 
cause the ink-writing to spread and become smudgy. Careless 
blotting of the ink-writing causes it to smudge and frequently, 
such smudged writings are held to be spurious, 

A person usually does not write ordinarily when in ill-health. 
Nor does an intoxicated person write normally, An injured hand 
or arm tends to alter the appearance of a writing. Besides these, 
no person, even if he be in good health, can write exactly the same 
at all times and under all conditions, 

No fixed rule can be given for ascertaining the degree of varia- 
tion among genuine writings of different writers, Such can only be 
known after examining genujne writings in a particular case, 

Very frequently, the theory of variation in genuine signatures is 
the basis of defence by Counsel in cases of actual forgery. In such 
instances, it is the first duty of the handwriting expert to ascertain 
the degree of variation among the admitted writings and then 
néte the quality and extent of the variations in the’ disputed 
Writing. e ° © 
H, R, Hardless, 
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OUR ACTING CHIEF JUSTICE. 


It is our pleasant duty to offer our sincere congratulations and 
heartiest good wishes to the Hon'ble Sir Charu Chunder 
Ghose, Kt, on his elevation to the office of the Acting Chief Justica 
of Bengal, the second office in this Presidancy, next to that of 
His Excellency the Governor of Bengal.. The career of His 
Lordship has been a unique one in more than one respect. The 
elcest son of the late Rai Debender Chunder Ghose Bahadur who 
yas the undisputed leader of the Alipur Bar for many many years, 
Sir Charu Chunder recived the bəst possible education both in 
India and in England. 

It is the first occasion that a lawyer, who was both a Vakil 
and a member of the Calcutta Bar, had been appointed asa Chief 
Justice of this Court. Sir Charu Chunder was enrolled as a Vakil of 
the High Court in 1898. The pupil of the late Sir Asutosh 
Mookerjee, he had received a good grounding in law and amply 
justified his choice of the legal profession. After a practice of 
about 8 years asa Vakil in the Calcutta High Court, Sir Charu 
Chunder went to England and qualified himself for the Bar. He 
occupied a distinguished position in the roll of successful candi- 
dates and was awarded the Certificate of Honour by the Council of 
Legal Education in England. Hoe had the privilege of working in 
the Chambers of the Hon’ble W, H. Cozens Hardy, K.C., the dis- 
tinguished son of the late Master of the Rolls, Sir Charu Chunder 
was a student at the Lincoln’s Inn and was a prizamanof that Ion, 
He was called to the Bar at the Lincoln’s Ian in June 1907 and was 


fenrotied as an advocate of the Calcutta High Court next month. 


+ 


As a member of the Calcutta Bar, Sir Charu Chunder leapt isto 
me and@oon got into large practice on the Original Side of the 
High Court. Many junior members of the Bar who have since made 
their mark in the profession, received their initial training in the 
Ghambew of Mr, C. C. Ghose (as he then was), It wasin the fitnegg 


_ of thiags that in July 1919 MrAGhose was elevated to the Bench, 
= © 
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On that occasion the appointment was received A aal 
satisfaction and we have no doubt that the present elevation will 
evoke similar sentiments . among the different branches of the 
profession and all sections of the public, : 

During the period extending over a decade during which His 
Lordship has adorned the Bench, the great traditions of the Judges 
who have been elevated to the Bench from the Calcutta Bar, have 
been worthily maintained by him, In various branches of juns- 
pradence His Lordship has made ‘substantial contribution and his 
work on the Bench has been characterised by great industry,” per- 
severance, conscientious care and judicial acumen, The title of 
Knighthood was conferred on him by His Majesty on the rst January, 
1926 and was a fitting recognition of his devoted work as one 
of His Majesty’s Judges in this Court. 

His Lordship has assumed his great office with the good wishes 
of all sections of the legal profession, We take this opportunity of . 
associating .ourselyes with all the good wishes and felicitations 
which have been offered to himas the Chief Justice of this the . 
highest tribunal in t he land, : 


RESEMBLANCES IN HANDWRITINGS. 


If two handwritings written by different persons which appeared 
alike were shown to a layman, he would say that such writings 
agreed and further, he would believe that nobody would be able to 
distinguish one from the other. 

On the other hand, a competent handwriting expert would say 
that although such writings were alike in appearance, yet, ‘they were 
different and he would be able to point out the disagreements» ? 

* Similarity in handwriting is frequently found among persons of 
different habits and customs and even of different count NES, "It if 
a known fact that every person has his or her £4 ouble’ in regard 
to facial features and physical likeness, so it js the same in the 
patter of hafdwritings. . ü a 

There are known cases in — writings have influenc- 
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- ed the miscarriage of justice and innocent persons convicted. One 


instance happened about thirty years ago; A Norwegian by 
name of Adolf Beck, was accused and identified as having 
cheated some women of jewellery and money. He was sentenced 
to penal servitude and had served about seven years before it was 
discovered that he was innocent and was wrongly identified as that 
of a John Smith, a Jew, The facial features of these two persons 
bore some resemblance while their handwritings were said to be 
identical. Beck received the King’s pardon and was paid £5000 as 
compensation. 


Resemblance in the handwritings of persons in the same class 
of life or employed at the same office or factory frequently occur, 
still less are we astonished to find pupils under the same teacher 
employ the same style and in fact, write alike. Are there not 
scores of cases where relations and members of the same family, 
especially if they bave been brought up together, write simi- 
larly ? 


The causes of such close resemblance are -not difficult to ex- 
plain, as writing is the out-come of both physical and mental effect, 
Not only do persons of the same family frequently resemble one 
another in the matter of facial features but also in certain habits 
which may be hereditary or caused by environment, As the pupil 
endeavours to copy his teacher, so the son his father and the 
daughter, her mother and very frequently, children are given to 
copying the styles of writing employed by their parents, 

The layman finds it difficult to believe the handwriting expert’s 
assertion that although two writings of different “persons may 
appear alike, yet they can be proved to be dis-similar. 

The similarity of two writings by different persons will be mainly 
if not wholly, in the formation of characters and style employed : 
And, as the layman adopts only this test for comparison purpos- 
es, he would ba convinced that such writings agree and are of the 
same person. 


There have been known cases where a person whose natural 
writing resembles that of another has gndeavoured to take undue 
advantage of the coincidence. These cases differ from that of the 
ordinary forgery. The forger simulates the writing of another and 
Bis effort ig greater as he haa to conceal his own identity and at 

_the same time, assume that of another, While in the case ofa 
person whose usual writiog resembles that of another, the mental 
‘and physical effort is not_as great, as he «merely writes his own 
natural handwriting, trusing to the suporficial resemblances, 
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Such likeness of writings being produced naturally and spôn- 
taneously, would besdevoid of hesitancy, tremors, pen-lifts, pauses 
and retouchings and, the expert who believes that all forgeries 
must contain pen-pauses, tremors, etc,, would be misled into 
declaring the writings to be of the sams person when in fact, they 
would be of two individuals, 

Therefore, in order to ascertain if two writings which appear 
similar are of the same person or not, the competent expert has to 
depend upon something more than mere formation of letters and 
pauses, etc., and his method is known as the test of individual 
writing habit, This system goes beyond the mere matching of 
letters and ascertains those habits which are dependent upon the 
structure of the hand besides these which are produced automati- 
cally and unconsciously by the writer, 


Chunar, HA, R, Hardiess. 


REVIEWS. 


A Compendium of Criminal Prosedure;Code : by Mathura 
Chandra Dutta, Pleader, Sunamginj, published by the Bharat 
Publishing House, 27, Cornwallis Street, Calcutta, Price Rs, 2-8, 

This small volume on the Criminal Procejure Code is intend- 
ed for the use of the students. The leirned author has succeeded 
in putting in a nutshell the gist of the whole law on the subject, 
One notable feature of the book is the novel system of marshalling 
the subject-matter under certain special headings, such as “Sum- 
mary”, “ Expansion” and “Subsidiary Notes.” So far as we are 
aware the method thus adopted is quite a new invention singularly 
departing from the comm ?n practice hitherto followed in such 
publications, and deserves a fair trial. On the whole, the law 
relating to procedure of crimizal trials has been reproduced 
in a simple and intelligible f{8rm and the student community will, 
with its help, better understand and more readily remember the 
details of the law on the subjact, As a good resume before the 


the University examinations its valus is incalculable, ‘The book - 


has been interspersed with suitable references to recent cases ° 
a : >) i n 
which the students will do well to get familiar with, 
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KESHAR SINGH V. SECRETARY OF STATE. 
(Stencer and Venkata Subba Rao, JJ.) 
LL. R. 49 MAD. 652 ; A. I. R. 1926 MAD. 881. 
| We invite the attention . f our readers to the following interesting 


criticism of an important dcision of the Madras High Court from 
the pen of Mr. Jyoti Prasad Sarvadhikari, M.A. B.L., Advocate High 


‘Court, Calcutta and Chairman Professor of Hindu Law, University Law 
College—, Editor. | 


The decision ‘in the above case lays down two propositions of 
law both of which are not only contrary to hitherto accepted views 
but are wholly erroneous, The first proposition relates to a widow's 
power to adopt in the Madras Presidency, and the second, to condi- 
tions essential for making one a Aertfabls bandku according to 
Mitakshara law, On the first point the law since the decision of the 
Privy Council, in the great Ramnad case and from before has been 
that in the absence of husband’s permission a widow in the Dravida 
country can make a valid adoption with the consent of her 
husband’s kinsmen or safindas, and, who those kinsmen are whose 
consent would validate such adoption, has been laid down by the 
Judicial Committee in a series of cases beginning with the Ramnad 


case, It was hitherto understood that the words “ husband’s king- 


men or sapindas ” used by the Privy Council in those judgments 


meant only agrafe relations and did not include Jdandhus i. e, 
cognate or bisnnagotra relations of the deceased husband, It ought 
to be mentioned that hitherto there had been no case in the Madras 
Presidency in which it had ever been contended or an issue raised 


tBat the consent of cognate kinsmen or éandhus even when they 


were presumptive reversioners was necessary, That was so, gbviously 
becaugé not only, the practice was to take the consent of only the 
agnaie kinsmen but also because the decisions of the Judicial Com- 
mittee in the R@mnad and other cases were understood to have laid 


* down the law to that effect. In fgct, even go late as 1918, Mr. Amir 


e e 
s 
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Ali in delivering the judgment of the Privy Council in Pantuluts’ 
case (1) observed “ The Ramnad case established the proposition that 
under the Dravidian branch of the Mitakshara law, in the absence 
of authority from her deceased husband a widow may adopt a són 


‘ with the assent of his male agnazves in the Dravida country where: 


such law is in force.” In t920 a question was raised in the Madras 
High Court for the first time ofz., whether, when the brothers of the 
deceased husband had consented to an adoption.by the widow, the 
consent of the daughter’s son who was the presumptive reversioner 
was also necessary, The question was rightly answered in the 
negative, the learned Judges holding that the daughters son being 
a cognate saftinda or bandhu was not entitled to be consulted (2), 
In 1925, however Mr, Justice Ramesam for the first time expressed 
a contrary opinion from which his brother Judge dissented, that- 


oot \ . ° . . 
where a daughter’s son isthe next heiranda major, he might be 


consulted (3). Inthe case under review Kesar Singh v. Secreiary 
of State (4), which came up next year, Spencer and Venkata Subba 
Rao JJ. laid down that in the absence of agnaée relations, consent 
of the nearest cognate relations or éandhus who ‘would be the pre- ° 
sumptive reversioners would validate an adoption by a widow, The 
grounds on which the learned Judges inthis case and Mr, Justice 


“Ramesam in the previous case base their opinion may be briefly 


summarised as follows:—{i) That as the word sagindain Manu’s 
text Ch, IX, 187 ( gag: Aitets etc.) “To the nearest safinda 
inheritance next belongs” is used in the larger sense to include 
both agnate and cognate relations, the word ‘sagindas’ or ‘kinsmen’ 
as used in the Privy Council decisions should also be taken in the 
larger sense ; (ii) that adoption is more a temporal than a religious 
institution and as such, consent of cograte relations who happen to 
be presumptive reversioners is essential ; and (iii) that it would be — 


‘a great hardship if a widow in the Madras Presidency: cannot 


adopt at allif there be no agnate relations of the husband 


‘to give consent. Let us examine the grounds to see if they justify 


the conclusions arrived at by the learned Judges. The learned 
Judges begin by saying that the law on the subject of kinsmen’s 
consent, in the alSence of husband’s authority, to validate e 
an adoption by a widow in the Madras Presidency has been gradu- i 


‘ally developed by the decisions, of the Judicial Committee. If thet Jf 


1.. Veera Pantulu v. Balasurya, 41 Mad. 998; 45 1. A. 265 ; 29 C, L. Je 184. 
a. Vadreva v. Ryali 43 Mad, 877 (Oldfield and Phillips JI} o t 
3- Anne Brahmgayya v, C, Rattayya A. I. R. 1925 Mad. 67, 


4P L. R., 49 Mad. 652. = e 
. i N ° . tg 
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b&.so, it is wholly irrelevent to consider in what sense the term 
“sapinda ” is used in text of Manu relating toinberitance, All 
that needs be seen is in what sense their Lordships of the Judicial 
Gommittee have used the word ‘sapindas’ or ‘kinsmen’ in the 

. several judgments in question. Let us examine the cases. Inthe 
Ramnad case Sir James Colvile points out that-the consent of 
kinsmen is necessary “by reason of the presumed incapacity of 
*womén for independence ”; that ifthe father-in-law be alive his 
consent as “the natural guardian and venerable protector of the 
widow ” is alone sufficient, no matter whether the husband was 
joint or separate ; and, that if the father-in-law be dead no inflexible 
rule can be laid down but every such case must depend on the 
circumstances of each family. The facts of the Ramnad case where 
the father-in-law was dead and the family was separate, show that 
the persons whose consent as “ the natural guardians and the pro- 
tectors ” of the adopting widow was deemed necessary by reason of 
the doctrine of perpetual tutelage of women under Hindu law, 
were Mootoo Veroyee the mother-in-law (though a female, her case 

* was specialas “by the express appointment of the adopting 
widow’s husband she was the person who really filled the office of 
protector ”), one Mootoosamy, a samsanodacai,e,, connected by a 
libation of water and a common family name, who, ‘in the absence 
of nearer connections was the natural protector of the widow ” and 
some other sapindas who were allagaafes, In other words the 
natural guardians and protectors of the widow were all looked for 
within the amily in the larger sense of the term, viz., clan or gotra ; 
i, 6., they were all agnazves of the deceased husband of the widow, 
The next case is the Chinnakimidy’s case (1) which does not throw 
much light on the point in question beyond laying down that where 
the family is joint, asin that case, the widow must look for the 
requisite authority within the family and not from a separated and 
remote kinsman of her husband. Sir James Colvile who delivered 
the judgment of the Privy Council also in this case observes; 
“The Hindu wife upon her marriage passes into and becomesa 
member of that family, Itis upon that family that as a widow, 
she has her claim for maintenance, It is in that family that, in the 
strict contemplation of law, she ought to reside. Itis in the mem- 
bers of that family that she must presumably find such countillors 

\ and pfotectors as the law makes requisite for her”, The next case is 
the fae case (2) where for the third time Sir James Colvile 


r Sri Virada'v. Sd Brozo, 1 Mad, 6933 1. A. 1543 25 W. R, 291. 
wa Velanki v. Venkata, 1 vA 4I. A 13; 26 W. R at. e 
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delivered the judgment of the Board, In the first part of the judg- 
ment where thatitle of the sisters ih possession of the zamindari is 
discussed a distinction is drawn between dandhus and sapindas, the 
latter term vfs, sapindas being used in the sense of agna/es, It is clear 
therefore when later on, the judgment speaks of the consent of the - 
“ family council™ or the council of " safindas ” it means only con- 
sent of the agnate relations of the husband. (Moreover the very use 

of the term “‘ family council ” is significant ; for, cognate relations 
or dandhus who must needs belong to a different family cannot 
constitute a “ family council,” Inthe fourth case (1) if we read 
the judgment inthe light of the plaint and pleadings where the 
word “ gratis,” in the sense of agnates is frequently used, it - 
becomes at once clear that the word “ kinsmen ” in the judgment is 
also used in the sense of agnate relations of the husband, Inthe 
fifth case (2) in which the judgment was delivered by Mr, Amir Ali 
who as we have already pointed out, started by interpreting the 
Ramnad case as laying down that a widow in the Dravidian coun- 

try can, inthe absence of husband’s authority, adopt with the 
assent of husband’s male agnafes, the word “sapindas’ in the ° 
judgment was obviously used in the sense of agnates. In the sixth 

or the last case (3) of the series Viscount Cave reviewed the pre- 
vious cases and stated the law to be that “the consent required is 
that of a substantial majority of those agnazes nearest in relationship 
who are capable of formirg an intelligent and honest judgment of 
the matter ; that, save in exceptional cases such as those mentioned 
above ( f.e cases of lunacy, minority etc) the consent of the nearest 
sapindas must be asked, and if it is not asked it is no excuse to say 
that they would certainly have refused.” Thus an examination of 

all these Privy Council decisions leaves no room for doubt as to 

the sense in which the words, ‘kinsmen’ ‘kindred’ and ‘sapindas’ are 
used in the several judgments, Apart from the use of such terme as 
‘enatis and “ family Council” and the like and apart from other 
indications which are entirely one-sided, the statement of the law 

by Mr, Amir Ali and by Viscount Cave in the last two cases to the 
effect that the consent required by the widow is that of “male agnates” 

or of “the nearest aguas” ought to have placed the matter beyond ‘ 
all controversy. Itis not open therefore to the learned Judges of i 
the Madras High ‘Court to hold “that none of these cases gives Jf 


I. Venkama v. EE N 30 Mad. 50; 341, Å. 223 rT C.W. N. 345, 
3. Veera Pantulu v. Balasurya, 41 Mad.‘ 998; 451, A. aps i 329 C. J. 184. 
5 Kristnayya œ Lakshmipati, 43 Mad. 650; 47 L A,‘ 99 344 C WV N, 3 
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support to the theory ‘that the consent must be that of “agnafes”, or 
that the word ‘agnates’ is used in a loose sense.’ Jt is tantamount 


‘to saying that their Lordships of the Judicial Committee did not 


Ni 


kei 


a. 


mean what they said. Nor are the learned Judges justified in 
holding that “the Privy Council did not intend to lay down that 
in the absence of agnates a widow could not adopt with the 
assent of cognates” fcr itis a well-known canon of interpretation 
that the express mention of one thing implies the exclusion of 


.. another, (exfressio unius est exclusio alterius), Therefore 


when the Privy Council Judges say that a widow, in the Madras 
Presidency,in the absence of husband’s authority can adopt with 
the consent of husband’s agnates, they thereby exclude husband’s 
cognaze and other relations, 

‘Leaving aside the decisions of the Privy Council if we examine 
the general principles we cannot but come to the same conclusion. 
Whether we look to texts like that of Yajoavalkya Ch, J, verse 86 
which speak of women’s dependence on gnajis (clansmen) in default 
of husband etc, or to the theory that adoption by a widow is based 
on the analogy to the obsolete practice of Méyoga in which a son 
was procreated on a widow by a near agnate sofinda of the hus 
band by-order or commission of the elders of the family or to 
the general scheme of adoption under Hindu law causing a change 
of goira and affiliation as a member of the new family or to the 
practice and positive authority referred to in the judgment of the 
Rampad case, the conclusion becomes irresistible that it is the 
members of the family—zhe agnates, Gotrajas or clansmen —who 
alone decide whether a widow should introduce a new member or 
not, It would be repugnant to the spirit of Hindu lawto allow 
outsiders, members of different families, dandAus and cognates to have 
a voice in matters affecting the family or clan. 

Let us next proceed to consider the second ground on which 
the learned Judges base their conclusion viz, adoption is more a 


* temporal than a spiritual institution and consequently rights to 


U! 


property cannot be left out of consideration and persons who would 
succeed if no adoption were made ought to be consulted, 
For this opinion Mr. Golap Chandra Siwar Sastri, author of the 
Tagore Law Lectures on Adoption, is responsible and his authority 
ig quoted by Mr, Amir Ali in Pantu/u’s case and reiterated by the 
Jyges of the. Madras High Court in the cases under review. With 

respect to the learned author and the learned Judges, it is sub- 
a that the opinion that adoption is more atemporal than a 


ayititual instfution is re to the fundamental,concep- 
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tion of the purposes of adoption under Hindu Law, From “The * 
Three Debts Maxim"(1 ) inculcated in Taittriya Sanhita and from r 
numerous texts in later Smritis (2) it is clear that from very early ,. 
‘limes a son was highly prized and longed for fervently for one’s ¢ 7 
spiritual salvation, We accordingly find injunctions in Srmitis 

for adoption of a son by a man without male issue (3) and in later’ 
times, when all other kinds of subsidiary sons fell into disuse or 
were prohibited for the ali yuga, importance of adoption naturally 
increased as being the only means left inthe absence of a natural 
born son, for offering oblations and libations toa man and his ances- ~ 
tors after his death. In early times joint families were like corporate 
bodies as they are still to a large extent under Mitakshara law, and = 8 
devolution or succession of property did not trouble the members so 
much, The proper.y belonged to the family asa unit and devolved 

on the surviving male co-paiceners, But their spiritual salvation 

was their immediate and individual concern..Like the condition of 
being ‘afutraka’ or.sonless possession of property is nowhere mene 
tioned as a condition precedent for a valid adoption, Like marriage, 
adoption came to be regarded essentially asa religious act, “as a reli- e 
gious sacrament necessary for the salvation of a childless man” as ob- 
served in a recent Madras case (4). “The institution of adoption as 

it exists amongst the Hindus is essentially a religious institution” (5) 
observed one of the greatest of Indian Judges. Another eminent 
Judge and jurist said that “the solitary foundation of the Hindu 

law of adoption is the spiritual benefits to the soul of a childless 
Hindu” (6). “The abject of adoption,” says Lord Haldane, is “to 
discharge the obligations that rest on a pious Hindu” (7), “ It may 

be the duty of a Court” observes Sir James Colvile, “ to consider 

the religious duty of adopting a son asthe essential foundation of 

a law of adoption, and the effect of an adoption upon the devolu- 
tion of property aga mere legal consequence” (8), To the same 


=f 


1. Debts to the Geds, to the Risis and to the Ancestors. 

zg. Eg. Manu Ch. 1X Verses 106-109 3 137-138. 

3. Eg. Text of Vasistha, of Baudhayana ; Text of Manuor Atriclted in 
Dattaka Mimansa I. g and a Chandrika L, 3 text pi Saunaka, text cited - 
in Ratnakar, etc. - - * 


4. per Kumarswami Sastri J in 51 Mad. 893 at p 914. 


5. per Dwases Nath Mitter J in -Raja Upendra v. Rani Prasanna 
B, L; R. 231. Y 


_ 6, per Mahmood J in Tulai Ram v. Behari Lal 12 All. 328 at p 380. 
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7. Sri Madana v. Sri Purushothama 45 I. A. 156. i 
+ 8, Sgi Virada v. Sri Brozo 1 Mad 69 (33) 3 I- A. 154 d 
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* effect are the observations of Mr. Justice Mahmood in the case al- 


¥ 


‘ready referred to where he says “The devolution ofinheritance upon 
‘an adopted son is a mere incident flowing from the fact of adoption, 

d I am unaware of any authority in the Hindu law which lays 
down that the possession of property, whether movable or immoy- 
able, is a condition precedent to qualifying the powers of the adop- 
tive .parents’(1), .Even in the Ramnad case there are enough 
observations in the judgment such as “ observance of a religious 
‘duty” “ proper and bonafide parformance of a religious duty”(2) 
which show that adoption is essentially a religious institution. 
It would be useless to multiply further quotations from judicial 
decisions to show that Mr, Sircar: Sastri’s opinion is erroneous, In 
support of that opinion the learned author advances three 
reasons (3) none of which really supports his conclusion 
His rst reason is that there is no spiritual ground for adoption 
if there be a paternal nephew, an injunction which has never 
been accepted as mindatory and which is said to be based 
on a text of Manu which has been interpreted to mean that the son 
must be adopted by the uncle in order to be his son as well (4). 
Moreover, the religious efficacy of oblations cffered by a nephew can- 
not be of the same degree as in the order of persons competent to 
perform sradh, the nephew comes a long way after the son, Mr, 
Sastri’s second reason is that the requisities of a valid adoption 
are all temporal, It is not quite:clear what he means by “requisites”, - 
But surely the qualification of being ‘aputraka’ the Homam and 
Other solemn ceremonies described in the Sutra works of Baudha- 
yana and others and the absence of any reference to property quali- 
fications show the- requisites to. be anything but temporal. His 
third and last reason is the supposed analogy of adoption bya 
widow to alienation of her husband’s property with the consent of 
the reversionary heirs, Between the two powers there is absolutely 
no connection or similarity. In the one case, consent is necessary 
by reason of the doctrine of woman’s perpetual tutelage and in the 
other, to raise the presumption of legal necessity which alone 
justifies alienation by a woman with limited powers under Hindu 
law. Thus there is no basis whatsoever, for the proposition that 
adoption is more a temporal than a spiritual affair, But even if it 
it does not-follow that the consent of bandhus or cognate 


Tulshi 9. Behari 12 All, 328 (F, B) at p. 380. ae 


I. 
2. 12M. i, A. at pp 442-443. a 
3» Sarkath The Hindu Law of Adoption (T, L. Lectures) P 259. a 

4.. Manu MX, 182.183 as expiggned in Dat. Mim. 11, 29 and Dat Clw-I, 23-24. 
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- Telations of the husband when they happen to be reversioners has 


Presidency, Neither Mr. Amir Ali nor Mr, Sarkar Sastri nor any 


i 
» 


to be taken by a widow when making an adoption in the an 


of the Privy Council decisions goto that length, The consent- 


necessary as explained in the Ramnad case on the theory of woman's À 


perpetual tulelage and the consent that is needed is of those persons 
who happen to be the guardians and protectors’ of the widow. In 
many cases the guardians and protectors are also the revertio- 
nary heirs, but their consent is needed gua “guardians and- protec- 
tors” and not as } reversioners.” The observations of -the Privy 
Council “that rights to property cannot be left out of consideration” 
and so on, clearly refer to such cases vis, where the protectors and 
the reversioners happen to be one and the same person, The 
point is made clear by Mr. Amir Ali in Puntuéu’s case where the 
learned Judge observes “‘Division does not affect the widow’s per- 
-sonal dependence or give her an independent status .to alter by her 
‘own authority the succession to the estate which she takes as the 
widow of her husband, She is still dependent for counsel and pro- 
tection upon the nearest sagindas of her husband who are the most 


è? 
re 


-closely united to her by ties of blood”, The learned Judges of the 


Madras High Court have really mixed up the issues when they say 
that consent is necessary on the ground of their being ‘rever 
sioners’, It is “amily counci?’ the council of guardians and protec- 
tors who will determine if the widow can affect the interest of the 
reversioners by an adoption. 

The last ground of their Lordships is that of hardship. This 
ground deserves no serious consideration, There is really ‘no 
hardship. On the contrary it has often been .held that Courts 
ought to keep the power ofa widow to adopt strictly within tho 
‘limits assigned by law (1). 

‘In a future issue we shall deal with the second and more impor- 
tant proposition of law laid down in this case, gfs , who are heritable 
dandhus according to Mitakshara law. 


Jyoti Prasad Sarvadhikari, 


r 


1, Sri Raghunada v. Sri Brozo 3 1. A. 154 (193). 
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me OUR ACTING CHIEF JUSTICE. 
Congratulations from the Bar. 


Ne Hon’ble Sir Charu Chunder Ghoss was co ratulated on 
rinay, the 7th August, 1931 at the Calcutta High Go rt by the 
ifferent branches of the legal profession, on his ointment as 
Acting Chief Justice of Bengal, = 
The Court room of the Chief Justice was crowded to suffocation, 
Besides the members of the profession, a large number of litigants 
“and general public was also present, 
The Acting Advocate-General (Mr, A, K. Roy) on behalf of the 
Calcutta Bar gaid: ‘* Will your Lordship, the Chief Justice, -allow 
g me on behalf'of the Calcutta Bar, to offer our warmest congratula- 
tions and good-wishes on your appointment as the Acting Chief 
Justice’of Bengal. The Calcutta Bar has a special reason for feeling 
gratified on your Lordship’s appointment, ‘This is the first occasion 
that a Judge who was a member of the Calcutta Bar has been called 
upon to occupy the seat of the Chief Justice of Bengal. Moreover, 
as your Lordship is well-aware, the Calcutta Bar look upon you as 
» being still one of them. Though your Lordship ceased to bea 
practising member of the Bar about 12 years ago, the Bar cannot 
forget that your Lordship has throug hout your judicial career taken 
"a very keen interest in the welfare of the Bar and the members of 
the Bar feel that your Lordship has a real affection for the Calcutta 
Bar, 
“My Lord, I do not think it would be pertinent or proper for 
me now to dwell upon your Lordship’s judicial abilities, The Law . 
Reports for the last r2 years bear ample tribute to the industry, 
learning, and perseverance, displayed by you as one of His Majesty’s 
Judges. The Bar has ro doubt that your Lordship will worthily 
maintain the highest traditions of the Chief Justices of this Court, 
I need hardly assure you that the Bar will, for all times, willingly 
and gladly give you such assistance as you require, 
= Mr, S, C, Bose, President of the Bar Association, said: “On 
ehalf of my Association and on- behalf of the Vakils generally and 
f myself, I offer you hearty congratulations and wish you felicities 
for the occasion on your being raised to the highest musnad of this 
Court, and I do so with the greatest pleasure and with considerable 
pride. l 
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Supreme Court was constituted, the Barristers practising in E 

E geie ex-officio Vakils ; this system continued upto 1362, 

Nuken the High Court was established, and the Barristers were 
denuded of their functions as Vakils. But a special privilege 
reserved for them by which the Barristers- could get lege wy 
enrolled = mitted as Vakils on making a special application fo 
the purpose, ana that application being granted, I, however, kno 
of no instance where advantage was taken of that, privilege ; but the 
utility of the combination of the two functions of a Barrister end a 
Vakil was effectuated from the opposite direction by a little permu- P 
tation, tbe Vakils'becoming Barrieters, 






‘Your Lordship is a glorious example of ‘that system,- After a 
rather brief, though brilliant activities, in the profession, your Lord- U 
' ship was elevated tothe Bench, and now you have attained the 
eminence of being the Acting Chief Justice of this Court, 


** Tt is for this reason that the Vakils feel so proud at you Lord- 
ship’s elevation. I offer you again our highest congratulations and 
our blessings, May God grant you long life of useful activities for 
the advancement of ‘Justice’ in the realm whichis so necessary, 
specially in this time of difficulty and stress, ” 

On behalf of the Incorporated Law Society, Sir Depa Prasad 
Sarvadhikary said that it was his misfortune though he would not 
presume to say that it was his Lordship’s misfortune also,—that he 
had not the same privilege as the Advocate-General and the Presi- 
dent of the:Bar Association to claim his Lordship as a member of 
his branch of the profession, All the same, his Lordship knew as 
much of his branch of the profession as the most knowing amongst 
them, as had been amply demonstrated throughout his Lordship’s 
long career in the Bar and the Bench. 


Str Devaprasad recalled the day. when his Lordship took his seat 
on the Bench and the sentiments expressed on that occasion, How 
from a puisne Judge His Lordship had been raised to the highest 
position, Those to whom it would have been the greatest pleasure 
to see this elevation were no longer with them; but he was sur 
that those who had come in their wske shared the same sentiment 
and they all wished His Lordship success in the position. 


The Acting Chief Justice said: “Mr, Advocate-General, Mr, Bos® œ 
and Si Devaprasad, as you all know, I shall carry on the duties of 
* the C 
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Vr. Lal Mohan Das. 
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THE LATE MT, LAL MOHAN DAS, ages y : 


w, Saft to me ee the period that I shall be here as Cliief Justice 
eof Bengal, 

** | thank each one of jon and I desire specially to thank yo 

all that you have seen fit to come in such large nugpbers, ank 

nce more. ” 










THE LATE Mr. LAL MOHAN DAS. 
Full Court Reference, 


Reference was made to the death on Saturday, the 8th instant, 
of Mr. Lal Mohan Das, a retired Judge of the Calcutta High Court, 
when the Acting Chief Justice and his companion Judges assem- 
bled in the Chief Justice’s Court on Monday the roth August, 
193r at IE A, M. 

The Acting Advecate-General ( Mr. A. K. Roy) on behalf of the 
members of the Calcutta Bar said that it was witha very heavy 
heart that he had to inform their Lordships of the death of Mr, 
Lal Mohan Das, a retired Judge of the High Court on Saturday last. 
After he had’ practised for a considerable number of years as a 
Vakil of this Court with conspicuous success, Mr. Das was raised to 
the Bench in January rgo3 and retired in 1910 at the age of 60, 
All who krew him would always remember him as an accomplished 
lawyer, a perfect gentleman and a man of vast learning and 
culture and a courageous, painstaking and conscientious Judge, 
: The Bar desired to extend their sympathies to the members of the 
bereaved family, 

wm Mr. S. C. Bose on behalf of the Bar Association offered his 
hearty condolences and sincere sympathy for the bereaved family of 
A the late Mr. Lal Mohan Das. Mr. Das was, he said, a very learned 
and erudite gentleman whose family was eee: in service with 
the old Nawab Nazims of Bengal. 
Sir Deva Prasad Saroadhicary, on behalf of the Tncogporated 
ociety, associated himself with what had beys 
added that after his retirement Mr, Das studied H 
looked a the’welfare of the poor, 
















“of the death of Mr. Lal Mohan Das on Saturday ° 
t. Though it is true that he ceased to be a Judge of this 
in Octob@r 1970, there were still several of my brethern on 
hofknew him long and intimately and were associ 
with him at theNpar before his elevation to the Bench, But all of 
us have read his Judgments reported in the Indian Law Reports and 
other legal publications and they are unanimous in bearing testi- 
mony to his erudite knowledge, his unrivalled grasp of legal prin- 
ciples, his wide and extensive knowledge of legal literature, English 
and American, and his remarkable power of exposition. At th 
Bar and on the Bench his patience and courtesy to all wera w 
known, After a distinguished career in the Univers§y where h 
took the highest degrees, he was enrolled as a Vakil of this Cour. 
in 1872, and throughout his long career he enjoyed a lucrative 
practice and the confidence of all who came in contact with him, 
He was Tagore Law Professor and bis book on the Law of 
“Riparian Rights in India” has long been recognised as a classic on 
the subject, His judicial career was short owing to the exigency 
of the rule relating to retirement at a certain. age but he lived a 
full life being 83 when he died. And throughout he enjoyed in an 
unstinted manner the esteem, affection and the respect of all who 
knew him, It was my privilege to be called by him to bis bed-side 
as late as the evening of Thursday last. His brain was unclouded, 
maintaining to the last his interest in this great Court ; his faith was 
undiminished, realising that the Eternal God was one’s refuge,” 
x l 4 * + 

We desire to associate overselves with the expressions of regret 
which have been made from the Bar and the Bench at the death of 
Mr, Lal Mohan Das and offer our sincere apah to the bereaved 
family, 





THE LATE Mr, S. KHUDA BUKHSH. 


Yet another gap has just been caused by the death of Mr. S. 
Khuda Bukhsh which it would be hard to fill, A great scholar and 
unquestionably an authority on Islamic Cultura and History. 


N 


suddenly passed away-at the early age of 54 at his Calcutta residence « 
at Lansdowne Road on Sunday, the gth instant,” 
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THE LATE MR. WILLIAM JACKSON, 
Reference before the Full Court. 


_» All the judges of the Calcutta High Court assembled in the 
room of the Chief Justice on Tuesday, the rst instant to mourn the 
death of Mr, William Jackson popularly known as Tiger Jackson, a 
barrister of the Court, who practised here for sixty years from 1866 
to 1926, 

Mr, A. K. Rey (Acting Advotate-General) said i= 
“On behalf of the Bar it is my mournful duty to bring to your 

e Lordships’ notice the death of Mr, William Jackson and to convey 
to your Lordships the sense of profound loss which the Bar has 
suffered by hia death. ~ 

“William Jackson was called to the 1 ar-on the oth June 1865 
and he joined the Caicutta High Court in 1866 when this Court was 
still in its infancy, He soon built up an extensive and lucrative 
practice both Civil and Criminal and established for himself a posi» 
tion which has rarely been surpassed in the annals of any High 
Court,’ He practised until the year 1885 when he retired to England, 
In 1890 he came back to Calcutta at the special request of the late 
Mr,.Ganesh Chandra Chandra, who was one of the leading solicitors 
of this Court, to defend one of the accused in a sensational Criminal 
case which was then awaiting trial at the High Court Sessions, 
‘After his return he practiced inthe High Court steadily till thé 

awowent 1926 though during the last few years he did not appear in 
urt except under special circumstances, 

“It wag the unique privilege of Mr, Jackson to have witnessed thé 

steady growth and rise of this great Court, to Aave come into con- 

tact with seven Chief Justices, generations of Judges, Barristers and 
















of all, ‘Ghere are not very many amongst the mefnb€rs of 
to-day who could claim the honour of a personal a 
th Mr, Ja}kson, but there is no one who has not hea 
ackson "'pf his massive intellect, of his clear expositio 
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law and facts, his brilliant crost-examination, his masterly addresk es 4 
to the jury, hįs ready wit and sharp retorts and hi unrivalled fear, { 
4 


sah orl ae 
“Fle Was the last survivor of a band of great Barristers wh 


to build up'a reputation and a position for the Calcutta Bar, Lf 
Bar which has studiously endeavoured to follow and maintain t 
‘best traditions of the Bar in England. To William Jackson the L 
‘and its high traditions were very realand sacred, and hé eva 
brooked the slightest deviation from the path of strict professiona ™ 
rectitude. It is to William Jackson and his contemporaries ws owe 
it to be able to speak to-day with pride and i i of the tradi- 0 
tions of the Calcutta Bar, | 
“As an Advocate, I think, it may be safely said of him that there d 
was not a Court in India in which his name was not known., His 
knowledge of the principles of law both Civil and Criminal was very 
deep. His conduct of cases was alwayscharacterised by enthusiasm, 
`- by whole heartedness and a sacred sense of duty to his client, It is 
said of him that when he felt that his client has been wronged, he 
made the case his own and he fought with a determination, energye 
and fearlessness which was difficult to beat. He was incisive in 
cross-examination and lucid and forceful in argument. He was a 
terror to the untruthful or prevaricating witness in the box, ‘and 
sometimes he was a terror even to Judges and Magistrates. He was 
intolerant of injustice and a champion of the rights and liberties of 
the subject. He was scrupulously fair in his dealings with the Court, 
with his opponents and his clients, To the junior members of the 
profession, he always showed great sympathy and kindness and he 
never failed them when they sought his advice, 
“He was devoted to his family, who now mourn his loss, He was 
a staunch and sincere friend and his actsof kindness to those in 
trouble were innumerable and unostentatious, He was the best type 
of an Englishman, fearless, honest, broad-minded and generous. He 
has shed undying lustre on the great profession and race to, whieketreme.., 
bad the honour to belong. To the Bar the name of William JAk- . 
son Will always stand for all that is best and noblest in the ideals 
the profession and J venture to think that so long as the Calcutta 
Bar will be in existence the memory of William Jackson will be kept 
evdr green. š } 
"y Jackson left him surviving his widow, three sons\-one of. 
is a Barrister, and a daughter, to whom we offer our sy 
n behalf of the Bar Association, Mr. Sargt Chan 
“¥adorsed the ‘sentiments expressed by the Advocgte-Gehe 
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> "Sir Deva Prasad Saroadhikary representing the Incorporated 


Law Society added his tribute to the memory of Mr. Jackson, 
+. The. Acting Chief Justice, the Hon'ble Sir Charu Chunder 


a eee m . 
< “The Judges are grieved to’hear of the death in.England of 
Mr. William Jackson day before yesterday. He was called to the 
Bar by Hon’ble Society of Middle Temple on the oth June 286s ; 
he came to India before the Suez Canal was opened; and was 
enrolled as an Advocate of this Court onthe 8th May 13866. He 
had long exceeded the Psalmist’s allotted span of life. He lived 
to practise befgre no less than seven Chief Justices from Sir Barnes 
. Peacock to as ae Sanderson. He retired from active practice 
at the end of the summerwf 1926; but until two years ago, he was a 
familiar figure ia the ofp of this Court, But although he had 
ceased to practise, his atthchment to this Court and his affection for. 
the Bar Library and its members subsisted throughout, at any rate, 
until the day ot his departure for England in 1929. 
“He was enrolled as an. Advocate of this Court when a famous 
e lawyer, Thomas Hardwick Cowie, held the office of Advocate- 
General of Bengal and during his time at the Bar, he was led by 
and had as his colleagues, all the distinguished men who held the 
office of Advocate-General-from Mr, Cowie downwards to Sir B, L. 
Mitter. Mr. Jackson made his way to the foremost place in the pro- 
fession in competition with such men as J. D, Graham, Sir Charles 
Paul, Robert Lowe, J. T, Woodroffe, Sir Griffith Evans, Lewis 
Pugh, J. D. Bell, Arthur Phillips, W, C. Bonnerjee, Manomohan 
Ghose, C. P. Hill, Arthur Branson, John Pitt Kennedy, W. Ingram, 
‘William Marindin and T, Palit. Whata galaxy of names? He 
survived all his contemporaries and a large number of his colleagues 
who had not been boro when he came to practise in these Courts, 
And he was the last of the Romans, _ 
“In his early years Mr. Jackson enjoyed an extensive and 
——Tinmensely lucrative practice on the Original Side before Judges of 
e eminence of Sir Arthur George McPherson, Sir Charles Pontifix, 
and Sir William Markby. Asa Nisi Prius lawyer, he had no 
egual either as a cross-examiner or asan Advocate. He brought 
to the Bar some amazing qualities which brought him with a 
amis unexampled, toa career atthe Bar of a degrge of 
* eminence and sugcess which recalled the greatest triumphs, ‘of “some 
of the most distinguished men at the Bar of England. 
s Èn the early eighties of the last century, he decided to retire 
fand and enjoy a, dignified leisure. He resistetl the call a gi 
i 
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Indian home, Calcutta; for about eight years, but could not resist it Pi 
any longer, He came back to Calcutta in August 1890 and within ~ f 

. one week of» bis arrival was engaged on behalf of the accused. in 
what is known as the Chartered Bark case before Mr,-4ustice 
Prinsep in eonducting a defence which remains to this day a ingay J 
masterpiece of advocacy and of legal acumen, , 


“Since 1860, he had been continuously in practice tll 1926, . If 

was a striking tribute to his character that those who fought with 

— and. against him could not remember-one ill-natured word Said by. 

him and I venture to think that the example of Mr, William Jackson 
still HUES at the Bar’and will live for ever, 


“ I would single out a few qualities especially illustrative of his 4 
- career, First his courtesy, a-courtesy that was shown to every one 
atthe Bar and perhaps most scrupuously shown to him that was 
most humble ; his inexhaustive patience and unwearied industry 
-when preparing and marshalling the cases of his innumerable clients 
and thirdly his vehement and passionate desire for justice which 
marked him out as a terror to evil-doers, His transparent honesty 
.of character, his desire to befriend and protect the poor and the 
oppressed, his unshaken belief in the cause he championed, 
his unsurpassed earnestness in bis advocacy and, greatest of all,’ 
his fearless independence of character marked him cut as the 
fittest representative and upholder of the best traditions of the 
Bar of England. For the Bar, he was prepared to risk his all, 
because to him the legal profession was a great field for men of 
intellect, giving them the opportunity to use their powers for 
the furtherance of truth and justice and to develop their capacities 
and was. a constant ‘training ground, touching life at every 
point, To struggling juniors at the Bar, Europeanfand Indian, - 
and to those who were in humble and lowly places, such as ’ 
clerks, his generosity, unostentatious as' it was, knew no bounds, and 
from my personal ktowledge of him from 1296, I am able, as I have 
no doubt several of my bretkern on the Bench are likewise able, « 
bear testimony to his innate goodness of heart, to his kindi 
disposition, to his charities, irrespective of class or creed and 
to his passionate desife to uphold , what was best and enduring | 


in professional life, whether on the Bench or at the Bar, 
e 


He his is not the place cor the occasion to speak of his interest - 
in other spheres of life but I cannot omit a reference to’ his vigorous 


— against the threatened abolition in 1892 of the Jury sysfem in tr 


al, a protést which, it is now on record, ‘compelle 
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- Kimberly, the then Secretary of State for India to insist upon the 
retention of the Jury system, 


. + 

‘t We arè all the poorer by the loss we ‘have ‘sustaiied but he 

' åd left a name and fame which will remain for’ ever imperishable. ` 
“I shall be grateful if am expression of our sympathy is convey- 

ed to his widow and family at the loss of one who was for’ so many . . 
`- years a most distinguished figure in these Courte,” 


` 
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Hindu Law—by J. R, Gharpure, P.A,, LL.B. Fourth edition, - 
1931, Price Rs, 12. . 
This is a fourth edition of Mr, Gharpure’s ia and is in gene _. 
ral features similar to previous editione, though additions and altera- 
tions have been made and parts have had to be re-written owing. - 


“7 to legislative and judicial changes in the law since the last edition 


was published. This book as is well-known is designed for the 
use of students of law and, naturally, one does not expect in it 
scholarly expositions of legal doctrines and their history with ‘refer- 
ence to Original texts, for which Mr, Gharpure is so well fitted. The 
- author has however liberally quoted the original . authorities where 

possible, and his references to case law are selected with care and 
_ judgment. Asa rule the author has been - careful to point out 
the departures from the law of the text books in judicial decisions. 
"One notices howe ver an occasional omission as for-instance at page 
324, where the author speaking of the time for partition-he gives 
the law correctly in accordance ‘with the text of the Mitakshara, 
but omits to mention how far according to decided cases 
‘acquisitions of the father can be ee aes) partitioned in - any 
case, 

woe book will be wanes for students specially by reason 
of the direct touch with original sources that it establishes, 
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153 Atl. 395: 
1931. g 
ee) 

N. J. Sup, Ct,’ 
Scott, =“! 

v. 
Schisler. 


Se aie is Y 


i I, L. R. 54 Bom. «48 
1930. 
we 
Sama jetha- . 
v. 
Bai Wail. 
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i NOTES.OF CASES. 


infants > liability —T ort oj or “agent—Suck. agency, void or 


voiduble. ar 
a 


A, an infant was beturning from a football game.in a car. owned 


_ by his father, At A's request the car was driven at the time by 


one of A's friends,. Through the negligence of this friend, B, 


~ a passer-by was injured. He accordingly sued A for” daniages, 


The trial Court passed a decree in B’s favour, A appealed, 
field by the Appellate Court that although creation of agency 


answerable for the negligence of his agent, 
R, M, 


? 


Criminal Procedure Code, section 488, clause (8)—Temporary 
residence of husband, if conyers Jurisdiction on Court, P 


. One S was a permanent resident of Bombay, He married-B and 
lived with her and his first wife at Bombay. Owing to ill-treatment 
B went to her mother at Surat where S also followed her and stopped 
with his mother-in-law for a month or two. They returned to Bom- | 
bay but again S took-B to Surat and stayed there for two months ~ 
and thereafter he left her there and ceased maintaining her, B 


If 


, by an infant is voidable at’ his option, so long as A never avoided ` 
it but on the other hand continued the relationship, he was 


started proceedings for maintenance at Surat against S, who was then | 


not at ‘Surat. . | | 
Held (per Mirza and Broomfield Jf, ) that the city Magistrate at 


_ Surat had jurisdic ion to entettaia the proceedings: in as much as 
' the expression “ last resided ” in clause 8 of section, 488 means both 


„d 'o 


a permanent as well as’a temporary residence, 
Mrs. E, H. Jolly x, St. John William Jolly (1) and Sher Singh v. 


l Amir Kunwar (2) followed. eae g 
`- Khairunissa y, Bashir Ahmed (3) r referred tos N - 
S, R,- : ls ; 
(1) (Ig17) ar C. W.N. 872. : (2) (927) L L, R. 49 All. 439. 
(3) (1929) I. L, R. §3 Bom. 781. l 3 
3 ® ae ia : ANS e 
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SIR ZAHHADUR RAHIM ZAHID SUHRAWARDY, KT. 


its altogether fitting and poper that we should joinin this 
merited tribute of respect and honour forSir Zahid Suhrawardy who 
retired from the Bench on Thursday, the 26th of November last, 

Recruited from the English Bar Sir Zahid Suhrawardy took 
his seat on the Bench sometime in February 1921 and adorned the 
Bench by the dignity of his manners andillumined its counsels by 
his wisdom and learning for full ten years, He was due to retire last 
year under the sixty years’rule but by an executive fiat of the Govern- 
ment of India his term of office was extended by another year. 

Sir Zahid Suhrawardy has had his early education in Dacca 
having passed his Entrance from Dacca Madrassah. He took his 
B,-A, degree with first class Honours in Persian in 1886, Three 
years later he proceeded to the M, A, degree in that subject having 
stood first in first class, Among his contemporary in the M, A, was 
his life long friend and colleague, the late Nawab Sir Syed Shamsul 
Huda, into whose office by a curious coincidence of circumstances 
he stepped in the High Court on the latter’s retirement. He passed 
his B, L, also in high first class in 1890. Thereafter he set himself 
up as a pleader in Alipore Courts where he soon picked up a decent 
practice, In December 15,04 he got himself enrolled asa Vakil in 
the High Court where he also made quite a promising start, 
Aspiring to become a member of the English Bar he left for 
England in 1910 and was called to the Bar from Lincolns Inn in 
1911 having achieved a high distinction in the Bar Final through 
dint of sheer industry. 

* Returning to India in December 1911 he commenced practising 


_ on the Original Side where he restablished a substantial practice 


# 


within a short time, But on the retirement of Nawab Abdur 
Rahaman in 1917 be was made to accept a judgeship in the 
Pgsidency Small Causes Court where too before long he wag asked 
to officiate as the second Judge. Prior to his acceptance of that 
office he acted for a number of years asa Professor in the University 
Law College and also as a Lecturer in Persian in the University 
Post Graduate classes, always winning the admiration of ais 
colleagues and good will and co-operation of his pupils, He war 
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also for several years a Lecturer in Commercial Law and Usages iff 
the Government Commercial Institute in Calcutta, ^ l 

Sir Zahid threw up bis appointment in the Small Causes’ Court 
in October 1920 having got ambitious fora while for a political 
career and got himself returned to the Bengal Legislative Council 
on the advent of the new Reforms, But as we all know before he 
could make his mark in that field he was taken on the Bench of the 
High Court, to which place he came with a variety of experjence, 


which always stood him in good stead in his responsible dipies agin. 


a Judge of the highest judiciary in the Province. 

As a Judge Sir Zahid Suhrawardy earned the reputation of a 
sound scholar and jurist, Having fully realised in his life all the 
potentialities ofa lawyer from a District Court pleader to first rank 
barrister he. maintained unfailing courtesy and patience towards the 
Bar and secured the esteem and confidence of the members of the 
Bar as-well as of the litigant public by his pleasant manners born of 
true Islamic culture. Ever opposed to short cuts in the administra- 
tion of justice he had a particular knack in mastering facts at the 
very outset and then would listen to legal arguments bearing upon 
them with infinite patience, invariably leading the practitioners i 
along the proper way to their great advantage, Eyer vigilant of the 
high traditions of the High Court he mace his judicial utterances in 
sucha way as to maintain its leadersbip over the lower Courts 
always importing some aspect of pure law into them. His judgments 
were characterised by lucidity and precision, and although delivered 


extempore, followed a regular, sequence and manifested logical 


coherence... Whenever he had occasion to resort to case-law, it was 
more for the sake of discrimination and differentiation than for the 
sake of substantiation of his points; more for the sake of information 
and illumination than forthe sake of merely creating an effect, 
For ten years he sought to edminister justice without respect to 
person and to do equal right to the poor and to.the rich, His 
judicial opinion as a member of the Court found in different reports 
constitute an. enduring monument to his great intellectual gifts, 
the extent and variety of his learing, his accurate knowledge of law 
and his faculty of adopting its flexible principles to new enterprises, 
new developments and new conditions in various spheres of life,e è 
In his retirement Sir Zahid Suhrawardy carries with him the very 
best wishes of a large circle of friends, colleagues and admirers | 
without distinction of race, creed or caste, We only wish to express. ° 
our hope that he may have many remaining years of comfort and 
happiness cheered and blessed by the pleasant memories of, his life 


of usefulness and honour, 8 om ae whe ao 
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- The Indian Contract and Specific Relief Acts by Sir 
Frederick Pollock, Bart., K. C., D. C. L, and Sir Dinshaw Fardunji 
Mulla, M.A, LL, B, Sixth Edition, 1931; Sole distributors : 
Messrs, N, M, Tripathi & Co, Kalbadevi Road, Bombay, 


We welcome this sixth edition of the famous book on the 


authorship eof two very great names quite familiar to the legal 
circles here. The book has been in constant use sirce Igos and 
has-ever been accepted as the leading authority on the subjects 
in question both on the Bench and at the Bar. A book of this 
description scarcely stands in need of any introduction or commen- 


dation from us, Our duty as a reviewer in respect of such a work 


of outstanding merit ends with the mere anouncement of its publi- 
cation and an expression of an unstinoted admiration for it, We, 
however, feel overcome with a feeling of great dismay when we 
hear that it may not be possible for Sir Frederick to undertake any 
further revision work of this inestimable publication, and pray to 
Gad that many more years of active life may be granted to him to 
enable him to distribute the fruits of his profound learning and 
experierce among the Indian lawyers, Itis gratifying to note that 
this edition of the book contains innumerable references to many 
of the so-called unauthorised reports, This is virtually a recogni- 
tion of the utility of these reports and is surely.to fill the hearts of 
their editors with a sense of legitimate pride for the lervices they 
have rendered to the cause of disseminating legal learning, 
Besides, a recognition of this sort from so bigh a quarter is well 
calculated to soften the prejudices not infrequently entertained 
against these reports, We have very often pointed out in these 
pages that the value of a report depends not so much upon the 
personal weight or authority of the reporter as upon the judicious 
selection of cases. Consequently it is undesirable to shut our 
references to decisions otherwise fit to serye as good precedents 
oa the mere plea of their existence ortftside the statutory 
reports. The get-up of the book is quite satisfactory and it seems 
to have been made practically free from misprints, and traces of 
defective proof-reading. It has been brought up to date as will 
appear from the fact that the new sections 178 and 178A put on 
the Statute Book only very recently have been ingorporated in it 


ang duly commented on, We are apt to think that no law libfary 
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will be complete without a copy of this-valuible publication, on its 
shelves, ° i 


Public Administration in India: by Akshay K, Ghose, 
Barrister-atslaw ; Published by the University of Calcutta, 1930, 


The book, as the name itself indicates, gives an account of the 
public administration of India in all its aspects, historical, struc- 
tural and functional, Its learned author had, in 1926, to deliver 
to the University students a series of lectures, known as Exténsion i 
Lectures on the various topics relating to the Government of India, 
tracing the evolution of all its departmental institutions from the 
early days of British rule down to the present era, with occasional 
comments on their respective merits and demerits. These lectures 
have now been collected and presented in this volume after such 
revision as the learned author has thought necessary to make it a 
connected whole, Tbe publication of the book at this juncture of 
the political history of the country when the question of its political 
emancipation is seriously engaging the attention of the entire 
politically minded section of its people, may be said to be parti- 
cularly happy, and we sincerely congratulate the learned author 
upon his achievements, The amount of erudition and political 
sagacity which the learned auther has brought to bear on his 
subject coupled with the lucid-exposition of his theories and intelli- 
gent and analytical marshalling of the historical facts and none- 
theless his fascinating style will, we feel sure, ali combine to earn 
for the publication a recognition from all quarters as a book of 
great merit on the question of Indian Polity with the necessary 
consequence of its being included in very near future as a text 
book inthe University curricula, Though we do not agree with 
all the political views of the learned author, still we have not the 
least doubt that he has very successfully defended the moderate 
Nationalist opinion and very creditably acquitted bimself in the 
task he set his hand to, In writing the book the learned author 
bas no doubt, as he himself says, exhibited considerable freshness 
of outlook, but at the Same time it must be admitted that he has 
not always been able éo extricate himself from the influences of 


‘fixed and cant ideas, As an illustration -we may refer to his con- 


demnation of the subordinate members of ,the Indian Police 
service. Here the learned author simply reiterates the common 
place idea in the matter, The much maligned officers of the 
Police Service may not exactly be what they ought to be, but 
haviag regard to the system under which they work, the training 
they getiand the traditions in which they are brought up, it ig 
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` impossible for them to be something else than what they are, 
“These minor points apart, the book is an excellént production and 


we have every belief that ere long a second edition of the book 
will be called for, 


Outlines of Hindu Law: by S, Venkatarama Ayyar, B.A. 
M.L. Published by C. V. Subramaniam Chetty & Co. Triplicane, 
dras, 1931 ; Price Rs 6, 


Judging from the stand-point of the University students this 
is decidedly one of the best books on the subject of Hindu Law 
that we have up till now come across and we can safely recommend 
it for being prescribed as text ‘book in the different Universities 
of the country. It contains a lucid and at the same time concise 
statement of the leading principles of Hindu Law with such 
explanatory notes as may be necessary for appreciating the peculiar 
features of Hindu jurisprudence. It is absolutely a safe guide to 
the beginners, The learned author having served as a law-professor 
is quite aliye to -the requirements of the students and has fully 
utilised his own experiences in the art of teaching in making the 


` book an all-round success. The book is quite up-to-date and 


takes note of the recent legislative changes regarding such impor- 
tant questions as the succession of daughters and their children, 
the right of inheritance of sisters under the Mitakshara law, 
removal of the disability, lunacy and idiocy, restrictions on child 
marriages, excliusiveness of the gains of scientific learning and so 
forth, The book has been neatly got up and moderately priced 
and deserves a suitable response from all quarters, 


À Short History of the Indian Bars: by Pande Nawal 
Kishor Sahay, Advocate, High Court, Patna, Published by the 
author from the Bhaktiniketan, Kadamkuan, -Patna, 1931, 


The publication of a short history of the legal profession from 
the earliest times down to the present age will be considered most 
apposite by those who are really interested in the proper working 
of the Bar Councils Act. The value of the book is to be judged 
not by its comparatively small dimension but by the depth of the 
research the learned author has made and by the vigour and 
soundmess of his reasonings with which he defends the legal 
profession and refutes the charges levelled against it by its 
unsympathetic critics, The book consists of ten chapters, In 
ChapterI be traces the origin and development of the legal” 
Prefession and asserts in opposition to the ofinion expressed in 


“the judgment of Aegina Guha’s case (44 Calc, 290) that in ancient 
o Jung ao ete 
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India there existed no such thing as a legal frofession, though 
there might have* been something like a /awyer in those days> 
The second chapter of the book is devoted to the delineation of - 
the history and constitution of the English Bar which: we think 
will supply a ‘historical background for the study and proper 
appreciation of the Indian Bar Councils Act. The next four 
chapters deals with the evolution of the legal profession during 
the early days of British rule and discusees the function aad 
activities “of the lawyers in’ relation to the constitution and 
powers of the Courts then prevailing. Then the learned 
author gives the Bar Committee report and the chief*provisions 
ofthe Bar Councils Act and concludes with a criticiem on the 
inadequacy of -the provisions made and asserts that a lack of 
confidence in the legal profession is really responstble for the 


a 


te 


extremely small dose of autonomy granted to the Bar Councils: 


for the management of their own affairs, His concluding 
advice to the legal profession is however optimistic and suggests 
that even if the small powers that have been corceded to the 
legal profession be properly worked it will not be difficult to 


make the Indian Bar an autonomous institution like the English l 
Bar before long. The vigour and fascination of his arguments * 


will convert every body to his views and rouse great interest 
in the uplift of the ethical tone of the profession. The book has 
thus done a great service to the legal profession and the Bar 
Councils, and the entire legal profession will be thankful to the 
learned author for the services he has rendered to their cause.. 
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JURISTIC PERSONALITY OF HINDU DEITIES, 


[Being the third lecture delivered by the author as Asutosh 
lecturer in law Jor 1929 on the sudbject,| 


After the long preamble I come to the main topic of my 
lectures. In the last two lectures I dealt with the problem and 
theories of juristic personality just to show that a juridical cons- 
truci must be properly used in order to arrive at a reliable conclu- 
sion in any concrete case, I shall presently illustrate the misuse of a 
juridical construct by citing some well known decisions of law courts, 
which decisions seem to accept the view that the deities are juristic 
persons in Hindu Law. But let me take up first the characteristics 
of the gods as found in the Vedic and the Mimangsa texts. - 

The following are quoted from Geldner’s Vedismus und 
Brahminismus, f 

The gods sleep not, The gods shed no tears, The gods do 


not eat, they do not drink, The gods are made of truth, men 
of lies. What is conceivable to men is inconceivable to gods and 


. What is.incomprehensible to man is comprehensible to gods. For 


gods love incomprehensibility, 
As the gods will so would it happen, No one can prevent it, 
yea not even a wretched mortal, 
_ All that the gods favour is good, 


The trouble that the goda favour is not thrown away. 
‘One cannot become a friend of the gods without taking pains, The 
gods seek every one who brews Soma, they need no sleep, unfati- 
gued they travel, The gods sleep not, they shed no tears, The 
gods do not visit one another at their houzes, The gods eat not, 
ethey drink not, they are satiated merely with look at the nectar, 
The gods eat not of the sacrificial offerings, The gods have no 
antipathy to anything, The men seize the present, the gods 
depend on the, sacrifice, the ditris on the oblation cakes (pindas), 
The gods set their hopes on those that have nôt performgd the 
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sacrifice, from them that have performed the sacrifice they rut 
away like a chasing animal let loose, What a man does to the 
gods, so the gods do to him. Man conceives with thought, the 
thought goes over to exhalation—the exhalation to wind and the. 
wind enumerates the thoughts to the gods as the thoughts of men. 
So a Risi has said “Man conceives with thought that goes over 
to the wind, the wind enumerates to the gods’, o man | what thy 
thought is, Men conceive in thoughts that penetrate the gods.° 

dda—the daughter of Manu and the sacrificial goddess préphe- 
sies of the gods: They have attained dominance, they have finish- 
ed with the world, they have become holy, but they ¢ car not have 
children. : 

As many gods are in existence as ‘hare were at the beginning. 
Gods were like men atthe beginning, They were mortal at the 
beginning, The yearis for the gods a very short time, The year 
is only a day to the gods. 

There is so much anthropomorphism mixed up with mysticism 
' in the’ Vedic conception of the deities that an entity of the type 
contemplated in the Vedas is not of any use inthe jural world, I 
shall show in the sequel that the Mimangsa texts definitely support. 


the view that the deities as spiritual entities are incapable of bearings 


tights and duties in the juridical sense of these terms, 
Oldenberg in Die Religion dea Veda remarks that the gods 
appear in the Vedas as accessory materials, the sacrifices are the 


principal objects that matter, It would be impossible in this view 


to attribute any juridical capacity to the gods, In later texts of 
the Sas¢ras wo find discussions regarding the capacity of the deities, 


Most of the authorities, however, agree, in denying to the deities . 


what the Germans call Handlungsfahigkeit, It is this denial of 
physical capacity coupled with juridical incapacity that stands in 
the way of conceding full personality to the deities ; because I 
have told you that if you are to call an entity a personin law 
you must be able to predicate of this entity double capacity—jural 
and physical. Of course in many cases the physical capacity is 
indirectly attributed to the entity but, any way, the possibility 
of coupling the two shguld be there, Let me review what the 
later text writers and commentators say about the capacity of ° 


gods. 
Sulapani in Sradhaviveka (p. 23) says—Sraddha is regarded asa 


kind of sacrifice and is termed fifriyajaz. Who are competent to 
perform the sacrifice, in this reference ? Srikrishna the com- 


mentatgr cites Mithangsa Sutra to the effect fata om, mya Zanat 


¢ 
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ainm: The following are not competent to perform the sacrifice 
viz. birds and beasts, the cripple, the three i.e, the blind, the deaf 
and the dumb as well as the deities, The grounds are: the birds 
ànd Beasts have no sufficient intelligence, the cripple because he 
cannot move, the blind because he cannot see the sacrificial offer- 
ing, the deaf because he cannot hear the mantras, the dumb 
because he cannot recite, the deities cannot because they have no 


: "owng ship of or right over any articles and the text is qig @ 


afsta one should use his own property in sacrifice. Srikrishna 
advocates the extrema Mimansa doctrine that the deity is nota 


_ sentient being in full sense and so cannot acquire property or 


even receive it by gift in as much as he can not declare: his accep- 
tance by saying this is mine (aù? sfa darcamny zaam: ) 
Gods are said to be persons made of mantras @am Haam, 
authority is wht wa fug ; smaida, however, advocates the 
‘theory that deities‘have consciousness and can reward the votaries 
who offer sacrifices ; &fàsi mg aat (The wind-gods move): yet 
the gift to the gods is not a gift in the primary sensè 

“ana at ah ae qe arama fag wit ata | aa 
aq Maes aia” The gift unto gods is in a secondary sense 
they cannot have the primary capacity of being recipients of gifts 
but they can have that capacity of being receipents in a subsidiary 
way the latter means that they can have ownership of the offerings 
attributed to them, The recipientin primary sensa is one who 
can have ownership himself of the offerings aaa alaa yanawa 
wa gene zara ais wea afen that will be the principal 
recipient capable of benefiting the votary if he can acquire the 
Ownership of objects offered by me faq ata ERZA = QUERRE 


` or recipient in primary. sense SAREE GAZ = ANEN | 


À 


a 


Hence by abdication with reference to a diety the abdicator’s right ` 


shall go, but no right shall accrue in primary sense to the deities 
according to the Smritis, So the uses qma: &c, are secondary 
Sulapani in Sraddhaviveka p, 25 adds ĝena Rea aE wa’ 
sleway ate fe ade’ sanaa faa The status of being 
a diety means one in reference to which there can ba an offering 
agcording to the Vedas. Thus sikma’ mens the status of being 
the subject of that supposititious knowledge that the thing offered 
Selongs tô the offeree. . 
Raghunanden explains @ygsq or the property of the deity 
thus gaea aa aag ze’ ic, the property wherein 


right accures if persuance of unreal ownership inhering in the 


deity ( vaste’, 135 “aw@tacyed”) this has arisen in conn®kion 


+ 
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with expiation (imąfra ) of one who mip propriates the pro- 
perty of deity. See also pag: 173. Raghunandan farther says in 
connexion with the offering of tooth—sticks unto the deity 
SaaS age’ drà The word aq is in this concern, used in a’ 
secondary sense—no right can properly accrue to the deity, Raghu- 


nandan (gfyae’. p. 557) citeszfrom aqaam acura emia 23 carey 


qati aqui amt amq wag fred qI and arrives at the | 


conclusion that as the deity cannot in the real sense aqgept 
the gift, ownership of all offerings unto the deity really TA 
in the Brakmin votary who seizes it first, That sense is called 
gaaaf ie. acceptance just after the offering wiae} p. 55 
qe yaw | 

Raghunandan uandaa sanaq sqa the commentator Gosvam 
qA pp. 173-79) Sagat e RaRa zaq a Saat aa ee 
in as much a3 articles are offered in the worship of the deity with 
the object of the satisfaction of the deity therefore the deities have 
no right thereto (the opponent takes ths extrems course that the 
deities cannot have any right becauss of the absence-of conscious- 
ness the conclusion drawn by Goswami following Raghunandan), 
A middle course ia that although out of deference to text detied 
have satisfaction by offerings of votaries and can reward them yet’ 
they have nowhere been recognised to have the consciousness so 
much as to bs recipients of gifts in secular sense, 

Jaimini(Maijhava) C gsr, sub 84 p, gar(Anandasram). garan 
yey’ “The existence of the deity is incentive for all rituals be- 


‘cause the deity worshipped can offer reward and this capacity of 


rewarding is possible because from Vedic mantras and recitals we 


find that the gods have the five attributes (1) form (2) acceptance ° 


of offerings (3), eating of the same (4), satisfaction (5) content- 
ment, 
The five attributes of the deity are not primary. 
_ Raghunandana has made one exception in favour of deity 


viz. his capacity of being the principal recipient as to the land on, 


which the shrine stands (a3 Rema gugana qama ) p 672. 
So much for some of the important texts, let us find out their 


bearing on juristic persoaality of the deities, . 


The juridical construct that is at the basis- of the notion of 


$ 


juristic personality is that any right and duty bearing entity.is a ° 


person, Whenever any assertion is made with fegard to the 

entity one must be satisfied as to the fundamental legal capacity 

that the entity may have, In soma Indian décisions, the 

juristio» personality of a deity has been taken for granted, 
e e 
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because sòme eminent, jurist has regarded the idol as the 


owner. of property in an ideal senss, So dn Vida Tiriha 
Swami v. Vidyanidht Tirtha Swami (where the question 


' was"whether a Pandarasannadhi forfeited his position as such by 


reason of lunacy, the juristic nature of a Mindu deify was adverted 
to: I, L. R. 27 Mad. 451) it was remarked “The religious founda- 
tions known as dedutter, devastanams or temples are primarily 
intended for spiritual purposes, The presiding idol is treated asa 
juristic person in whom ths properties constituting the endowments 
are vested.” But the assertion that the idol is a juristic person 
is setipuslys open to doubt, One may naturally ask whether the 
community itself for whose spiritual benefit the institution was 
founded and endowed may not more appropriately be regarded as 
a corporate body forming the juristic perso1 io whom the proper- 
ties of the institution are vested, From the realistic standpoint 
that is adopted in these lectures it -seems partinent to follow Savi- 
gny who says in the Jural Relations, ‘‘Since then, under the 
Government of Christian princes, Church Institutions appeared as 
juristic persons, what is the precise point to which we have here 


“to ascriba the personality, or how are we to form an accurate 
“conception of the subject matter of the Rights of property exist- 


ing in them ? Above all, the following contrast to the earlier period 
is here unmistakeable, The ancient gods were conceived as indivi- 
dual persons resembling individual visible men that one sees around 
one and nothing was more natural than that each of them should 
have his own personal property while it was a further development 
of the same thought when the God who was venerated in a particu- 


* lar temple was represented asa juristic person and indeed even 


granted personal privileges. The Christian Church, on the other 
hand rests on the belief in one God and it is united together by this 
common belief and by the distinct revelation of that one God to 
one Church, It was an easy mutter therefore to import the same 


. principle of unity also into property relations. Thus it happened 


that at times Jesus Christ, at other times the Universal Christian 
Church or her visible head ths Pope was designated as the proprie- 


, tor of the Church Estate, Buta closer opnsideration leads on to 


the view that inlaw it is the ecclesiastical corporation that is the 


@ subject’of rights, THe choice of corpus into which the lgw breathes 


the breath ofguristic personality is determined by the juridical cons- 
truct adopted, the deity may be called the ideal owner, but in law | 
he is far from being so practically, The Mimansakar has definitely 
hid down that as the deity has only a supposititious existaace, his 
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substance consists of maniras alone, he cannot be a right-and-duty : 
bearing entity and therefore is only a nomen personarum and .nota 
| person, The sole text applied to a Hindu deity does not bring out 
the essential features of a juriatic person, Thus the remark in Vidya 
Varati Tirtha Swaminga v, Baluswami Ayyar, 26 C. W. N. p. 547: 
“Under the Hindu Law the image of a deity of the Hindu Pantheon g 
is a juristic entity,” can not be considered to go to the essence 
of the problem, Where the right-and-duty bearing entity is gis- s 
tinctly some one behind the deity, the latter is only an adjunct 
serving some extra-jural purpose, i 

The very fact that the deity alone can not support an establish- 
ment, he must stand either behind a manager or a trustee rules him 
out of court. He isa person in name not in law for all purposes. 

A general endowment for the worship of Goi without naming 
the deity for whose benefit the endowment is to take effect is void 
for uncertainty. This view adopted in Chandicharan Mitra y, 
Haribola Das 46 Cal. 751 may appear to point to the juristic per- 
sonality of a deity. Let me cohsider the case briefly. 

The plaintiff brouzht a suit to recover possession of certain lands 
on declaration of title, A point in the case was, was the property ` 
debutter ? The documsnt under which the endowment was estub- 
lished conveyed to one Santiram Bairagi the property for the pur- 
pose of the sheva of God ...... vere Lt was held that as a particular 
deity was not mentioned, the endowmant was-void for uncertainty, 
Apparently the equitable principle applicable to all trusts was con- 
sidered. Now as we all know that the mere fact that an entity 
is a beneficiary of a trust does not entitle the entity to be called a 
person, the deity as a beneficiary merely can not 5e regarded asa 
complete juristic person. So the case under consideration fails 
to establish the juristic personality of a deity. 

Again in Upendralal Boral v. Hem Chandra Boral it was held, 
“No valid gift or dedication of property can be made by will to an 
idol not in existence at the time of the testator’s death” From . 
this some have argued that the idolis a juristic person capable of 
accepting a gift, But such a position is not tenable, because an 
idol can not be said to ha% juridical existence, unless it has been , 
consecrated by the appropriate ceremony performed and mantra 
pronounced *Doorgaprosad Dass v, Sheoprosad Pandak, (1880)}7 ° 
C, L. R. 278. Assoon as the coosecrating ceremony has been 

over, the idol, in the eye of law, begins a notional life, but its 
juridical capacity myst be determined by the legal construct appro- 
priate tothe case, Here the Vedic doctrine and Mimangsa inter- e 
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` pretation must be relied pn to delimit the orbit of activity of an 
idol, The mantra breathes a spiritual life into the Jigrahka but the 
latter is not competent to function in an ordinary juristic capaciiy 
‘Thedeity can not, hance, be styled a full juridical person. 

‘ ‘Frequently, the fact that a shebait of the „idol is entitled to 
administration in respect of dedu‘tzm property by virtue of Act V 
of 1881 (Probate and.Administration) is urged in support of the 

y vas G the idol as an owner of property is a juridical person, 
But’such a conclusion is a perfect illustration of misuse of symbo- 
lism, A concept is clothed ina symbolic dress and then a mean- 
ing is read into it, although the process is wholly unwarranted. 
In facf the text writers have definitely asserted that dedutfar is not 
the property of the deity, it is dedicated to a purpose and the 
manager or shebait is only a trustee for the purpose, In re Dean 
a trust was created for the maintenance .of the settlor’s dogs 
and horses, thereby the dogs and horses were not converted into 
juristic persons although the trust was for their benefit. The deity 
is made to intervene in many religious endowments for spiritual 
purposes which do not necessarily make the deity a secular 
juristic person. Forin all cases the deity is not the subject of 
a right, he can seldom perform a juristic act, | 

Again in Sitaramji v, Jadunath Singh (24. I.C, 1914) it waa 
remarked ; “Under the Hindu Law an idol, as symbolical of certain 
religious personages, is capable of being endowed or vested with 
property. An idol is a juridical person’ capable of taking or holding 
property, although the idol holds property in an ideal sense through 
its: manager or shebait.” I want you to note this. concluding 
e remark, the idol is an owner in an ideal sense, Here then the 
Maitland-Gierke test evidently does not apply, the idol, notwith- 
standing the statement to the contrary of the judges, is not a 
juristic person, at least not a complete person, 

In Prosunnokumarit Debya v. Golabchand Babso (a1, A, 148) 
the position of the deity as the owner of property is made clear, 
"6 Tt ig only. in an ideal sense that property can be said to 
belong to anidol, and the possession and management of it 
must in the nature of things be entrusted togsome person as shebait 
“or manager.” Apparently the idol is a superfluous adjunct so far 
eas law iseconcerned. Itis not a full juristic person, A 

A superficig analogy has sometimes misled eminent judges . 
as is seen in the remark of Sir Arthur Wilson in Maharaja 
Jagadindranats Roy Bahadur y. Ram Hemantakumari Debi, 31 L.A, 
209,°" There is no doubt that an idol may be regardeg asa 
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juridical person capable as such of holding property, though only” 
in an ijeal sense, Here there is considerable doubt as to the 
appropriateness of the term juridical person, 

In Narasingha Swami y, Venkata Singam Kumaraswami, Sas'n - 
J., while deciding that an idol is not a living person within the 
meaning of section 123 of Tr, Prop, Act, let fall the remark that 
in law itis recognised to bea jutistic perzo>, But itis evident 
that such a dogmatic statement can not be made inthe lfght ° 
of the mist modern theories of juristic personality, 

I shall take up in conclusion the famous Full Bench decision 
in Bhupatinath Surttithirtha v, Ramlal Mattral, L, R, 37 Cale, 
129. . ; i 

But let mə interpolate some further obsérvations regarding the 
nature of Hindu deities before I com: to the conclusive argument 
of Mr. Justic2 Mookerja3a.in Bhupatt &«, I should liks to stress the 
point that logic of analogy is not always reliable, because analogy 
is based in many cases on superficial resemblance, The salient 
example of a suggestio Jalsi is given by the attempt at making’a 
deity a corporation sole, Some judges have remarked, as e, g, 
in Vidyavaruthi v. Balusami that.under the Hindu Law the image: 
of a deity is a juristic person having ‘the capacity of receiving gifts 
and holding property and this statement is made although there is 
the famous text whic? definitely says that deity can not own pro- 
perty and suffers from many other incapacities qot arene ia am a 
ea qaae Partha Sarathi Misra, Again others have called a 
deity a corporation sole. Here the logic of analogy has betrayed 
its weakness, The juridical construct applying to the concept of a 
corporation sole-can only live in the region where it has been e 
acclimatised. Hindu law does not supply it necessary elements, 
To the student of English law Mailand’s observations on Corporation 
sole are familiar. I nsed not repeat them, Only I should like 
to state that the juridical construct that applies tə the king or the 
bishop in English law does not apply to deity in Hindu Law, | 
A deity can not ba called a corporation sole without doing violence 
to the notion of Corporation itself, 

In Bhupatinath Smryitirtha v, Ramlal Mattira two questions — 
were referred to the Full Berch for decision: (1) Does the principle” 
of Hindu lgw, which invalidates a gift other thanto a “sentient n 
being capable of accepting it, apply to bequests to trustees for the 
establishment of an image and the worship of a Hindu deity after 

‘the testator’s death and make such a bequest void ? (2) Whether 
the cages which liy down the proposition that gift toa Hindu deity 
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- whose image is to be established and consecrated in future void ? 
Mookerjee, J. said that both the questions should bé answered in the 
-negadivea nd that was the unanimous opinion of the Full Bench. 
Now in coming to this decision Sir Asutosh Mookerjep reviewed the 
texts which assert the capacities and the incapacities of the deities. 
I have already mentioned some of these... I shall quote them 
#* mdre fully (although this entails some repetition) just to prove that 
"the only valid conclusion deducible from the arguments in the texts 

dis that a Hindu deity is not a complete juristic person, 

ss (To BE CONTINUED) ) 

? S.C, Bagchi. 
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